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PREFACE. 


In  the  volume  now  submitted  to  the  public,  I  have 
endeavored  to  collect,  and  arrange  in  a  convenient  form, 
the  various  rules  and  principles  of  the  law  establishing  and 
regulating  the  Right  of  Dower. 

This  subject  occupies  a  prominent  and  important  place 
in  the  American  Law  of  Real  Property.  The  right  of  dower 
was  established  in  England  more  than  seven  hundred  years 
ago.  For  centuries  it  was  regarded  there  as  a  favorite  of 
the  law.  It  is  not  strange,  therefore,  especially  when  we 
consider  the  humane  purpose  it  was  intended  to  subserve, 
that  the  custom  was  transplanted  herdfoy  the  colonists,  nor 
that,  we  should  find  in  the  early  legislation  of  the  country 
evidence  of  an  intention  on  their  part  to  make  it  one  of  the 
permanent  institutions  of  the  land.  And  it  has  become  so. 
With  two  or  three  exceptions,  the  statutes  of  all  the  United 
States  contain  provisions  securing  to  the  widow  her  right  of 
dower. 

In  view  of  the  general  importance  of  the  subject,  and  of 
the  fact  that  it  has  necessarily  given  rise  to  many  interest- 
ing legal  questions,  and  numerous  judicial  decisions,  in  the 
several  States,  it  is  a  matter  of  some  surprise  that,  among 
all  the  legal  publications  issued  from  the  press,  no  element- 
ary work  has  heretofore  appeared,  professing  to  treat,  in  an 
extended  form,  upon  the  American  Law  of  Dower.  The 
English  treatise  of  Mr.  Park,  republished  in  this  country 
nearly  thirty  years  since,  is  the  only  work  extant  which 
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goes  fully  into  the  subject.  But  even  this  does  not  pro- 
fess to  cover  the  whole  ground.  "It  is  to  dower  in  its 
character  of  a  dormant  incumbrance"  says  the  author  in 
his  prefatory  remarks,  "in  a  far  greater  degree  than  with  a 
view  to  its  remedial  or  possessory  qualities,  that  the  atten- 
tion of  the  lawyer  is  called  in  the  present  state  of  practice, 
and  to  that,  therefore,  the  compiler  has  directed  his  more 
laborious  efforts."  Upon  many  questions,  however,  relating 
to  the  Right  of  Dower,  and  especially  with  regard  to  those 
principles  which  are  of  primary  importance  in  the  common 
law,  the  treatise  of  Mr.  Park  is  quite  full ;  and  a  careful 
examination  of  the  volume,  and  comparison  of  the  text 
with  the  authorities  cited,  have  served  to  impress  me  with 
a  profound  sense  of  the  accurate  learning  and  extensive 
legal  acquirements  of  that  writer. 

But  notwithstanding  the  value  of  the  compilation  of  Mr. 
Park  as  a  repository  of  the  doctrines  of  the  common  law, 
it  necessarily  falls  far  short  of  supplying  the  practical  wants 
of  the  American  lawyer.  It  may  relieve  him,  in  a  great 
degree,  of  the  labor  of  consulting  the  ancient  textbooks, 
abridgments  and  renorts ;  but  after  he  has  informed  him- 
self respecting  the  rules  of  the  common  law,  it  still  remains 
for  him  to  inquire  in  what  particulars  these  rules  have  been 
changed  in  this  country,  by  the  course  of  judicial  decision 
and  the  force  of  legislative  enactment.  The  different  trea^ 
tises  upon  the  American  Law  of  Eeal  Property  are  neces- 
sarily limited  in  the  discussion  of  the  various  topics  which 
they  embrace,  and  although  rendering  material  aid  in  in- 
vestigations of  this  nature,  are  nevertheless  not  sufficiently 
full  and  comprehensive  to  meet,  at  all  times,  the  ever-vary- 
ing questions  constantly  arising  in  practice.  When  these 
aids  fail,  resort  must  be  had  to  the  adjudged  cases,  scattered 
through  numerous  volumes  of  reports,  or  to  the  digests, 
which  in  themselves  embrace  many  volumes,  and  which 
do  not  always  state  with  accuracy  and  perspicuity  the  point 
decided,  and  seldom  express  the  grounds  of  the  decision. 
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The  task  thus  imposed  is  exceedingly  laborious,  and,  not 
unfrequently,  unsatisfactory  in  its  results. 

Having  on  several  occasions  labored  under  the  difficul- 
ties, and  experienced  the  inconveniences  above  suggested, 
it  occurred  to  me  that  a  compilation  of  the  decisions  of  the 
American  courts  upon  the  law  of  dower  might  be  of  service 
to  the  profession.  But  when  I  set  about  the  collection  of 
the  materials  which  have  been  wrought  into  the  present 
volume,  it  was  with  no  view  to  the  preparation  of  an  inde- 
pendent work.  My  purpose  was  to  incorporate  the  Amer- 
ican decisions,  in  the  form  of  notes,  with  the  standard  Eng- 
lish publication  above  referred  to.  It  soon  became  apparent, 
however,  that  this  plan  was,  in  a  measure  impracticable, 
and  would  but  imperfectly  accomplish  the  object  had  in 
view.  It  was  abandoned,  therefore,  and,  fully  conscious  of 
my  inability  properly  to  perform  the  task,  and  with  many 
misgivings  as  to  the  result,  I  nevertheless  ventured  to  enter 
upon  the  labor  of  preparing  for  the  press  a  new  work  on 
the  Law  of  Dower. 

At  the  outset  of  this  undertaking  it  was  feared  that  dis- 
similar statutory  regulations  in  the  several  States  might 
render  it  exceedingly  difficult  to  embody,  in  a  systematic 
and  acceptable  form,  the  American  law'  upon  this  subject. 
But  upon  a  careful  analysis  and  comparison  of  the  different 
statutes,  it  was  ascertained  that  the  difficulty  was  not  so 
formidable  as  at  first  apprehended.  It  was  found  that,  as 
a  general  rule,  the  various  changes  introduced — especially 
those  relating  to  and  regulating  the  Right  of  Dower — were 
not  peculiar  to  any  one  State,  but  were  common  to  several 
States;  and  that  the  conflicting  laws,  and  decisions  made 
under  them,  might  be  so  classified  and  arranged  as  to  pre- 
sent no  serious  obstacle  to  a  consecutive  and  intelligible 
treatment  of  the  subject. 

In  the  plan  adopted  it  has  been  thought  expedient  to  ex- 
hibit, in  convenient  divisions,  and  under  appropriate  heads, 
the  rules  of  the  common   law   pertaining  to  the   subject- 
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matter  of  the  work ;  and  in  proper  order  and  connection, 
to  point   out  in  what  particulars  these   rules   have   been 
changed  by  statute,  or  judicial  decisions,  in  the  different 
States.     In  many  respects  the  common  law  is  entirely  un- 
changed, and  in  those   particulars  in  which  modifications 
have  been  introduced,  especially   by  statute,  we   can  not 
fully  comprehend  the  force   and   object  of  the  enactment 
making  the  change,  without  a  clear  conception  of  the  rule 
as  it  stood   before   any   attempt   at  its   modification.     It 
seemed  advisable,  therefore,  to  present  fully  the  rules  of 
the  common  law  relating  to  dower,  and  the  ppnciples  upon 
which  they  are  founded.     In  doing  this,  reference  has  not 
unfrequently  been    made  to   principles  and ,  decisions  con- 
tained in  the  ancient  books  of  the  law.     It  is  true  that 
much  of  the  matter  in  these  old  volumes  is  now  regarded 
as  antiquated  and  obsolete,  and  it  may  be  conceded  that  a 
portion  of  it  is  inapplicable  to  this  country.    But  it  should 
not  be  forgotten  that  these  repositories  of  ancient  legal  lore 
are  the  fountains  whence  is  drawn  a  large  proportion  of 
the  law  of  the  present  day.     Cases  may  differ  materially 
in   their   circumstances,   while  the   principles  which  gov. 
ern  them  remain  the  same.     Ancient  rules  and  decisions 
may  not  always  be  precisely  applicable  to  cases  arising  in 
modern  practice,  yet  they  will  generally  aid  us  in  arriving 
at  correct  conclusions,  and  not  unfrequently  furnish  the 
principle  by  which  a  given  question  is  to  be  determined. 
Hence,  while  some  of  the  authorities  referred  to  in  the  en- 
suing pages,  and  the  principles  established  by  them,  may 
appear  to  have  no  special  application  to  the  United  States, 
it  is  believed  they  will  be  found  not  entirely  without  value 
to  the  American  lawyer. 

I  can  not.  conclude  these  observations  without  referring^ 
in  terms  of  grateful  acknowledgment,  to  the  generous  aid 
received,  on  more  than  one  occasion,  from  those  friends 
whose  encouraging  counsel  in  the  enterprise  in  which  I 
nave  embarked  has  done  much  to  stimulate  and  sustain  me 
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in  its  prosecution.  I  can  only  hope  it  may  hereafter  appear 
that  these  evidences  of  friendly  regard  and  kindly  interest 
w^re  not  unworthily  bestowed. 

In  a  work  in  which  it  is  attempted  to  embody  the  mate- 
rial provisions  of  the  legislation  of  thirty-four  different 
States  on  the  subject  of  dower,  and  to  collate  the  various 
judicial  decisions  relating  to  the  same  subject,  it  would  be 
strange  if  errors  did  not  exist.  But  having  laboyed  faith- 
fully to  make  it  accurate  and  reliable,  I  verjture  the  hope 
that  the  volume  now  submitted,  notwithstanding  its  im- 
perfections, will  be  received  with  that  gefaerous  indulgence 
which  is  so  eminently  characteristic  of  the  profession. 

CHARLES  H.  SCKIBNER. 
Mount  Vernon,  Ohio, 

January,  1864. 
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CHAPTER    L 


OF  THE  OEIGIN  AND  NATURE  OF  DOWER, 


5  1.  Introdnctory. 

2.  Supposed  antiqaity  of  dower. 

3.  Dower  not  known  to  the  ancient 
Britons. 

4.  Dos  of  the  civil  law. 

5.  Marriage  custom  of  the  ancient 
Germans, 

6.  Similar  custom  of  other  northern 
nations. 

7-11.  Probable  origin  of  dower  in 
England. 

12,  13.  Provision  for  dower  in  the 
charter  of  Henry  I. 

14,  IS.  In  Magna  Carta  of  King  John. 

16.  In  the  first  charter  of  Henry  III. 

17,  18.  In  the  second  charter  of  Henry 
III. 

19.  Additional  privileges  secured  to  the 
widow  by  these  charters. 

20.  Dower  ad  ostium  ecclesice. 


J  21,  22.    Extent    to  which    the   wife 
might  be  endowed, 

23.  Power   of   the    husband  over  his 
wife's  contingent  dower, 

24.  Effect  of  assignment  of  dower  ad 
ostium  ecclesice. 

25.  Statutes  of  Merton  and  Gloucester. 

26.  Dower  by  the  common  law. 
•     27.  Dower  by  the  custom. 

28.  Dower  ex  assensu  patris. 

29.  Dower  de  la  pluis  beale. 

30.  Abolition  of   dower  ad  ostium  ec- 
clesice, ex  assetisu  patris,  and  de  la  pluis 


31.  Controversy  as    to  the  origin  of 
dower  in  lands. 

32,  33.  Object  of  the  provision ;  a  fa- 
vorite of  the  law. 

34.  Concluding  observations. 


1.  The  origin  of  the  custom  conferring  upon  the  widow  a 
right  to  enjoy,  for  the  term  of  her  natural  life,  a  certain  portion 
of  the  lands  and  tenements  whereof  her  husband  was  seized 
during  the  coverture,  (when  consummate,  known  in  legal  par- 
lance as  an  estate  in  dotuer,)  is  involved  in  so  much  doubt  and 
obscurity,  that  an  attempt  to  investigate  its  source,  and  trace  its 
history  with  any  great  degree  of  accuracy,  would  be  attended 
with  but  little  success.'    The  most  learned  among  those  who  have 


'  "  The  introduction  of  dower  into  England  is  of  such  antiquity  that  its  origin  cannot 
be  traced  with  any  degree  of  certainty."    Per  Nott,  J.,  in  Wright  v.  Jennings,  1  Bai- 
VOL.  I. — 1 
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devoted  time  and  attention  to  the  consideration  of  this  subject, 
and  favored  us  with  the  result  of  their  researches,  differ  w;dely 
in  their  conclusions  as  to  the  real  source  from  which  the  custom 
is  derived.  When  we  consider,  in  connection  with  this  fact, 
that  the  solutioh  of  this  question  is  of  biit  little  practical  im- 
portance, inasmuch  as  the  right  of  dower  has.loijg  been  recog- 
nised, and  firmly  established  in  the  law,  and  the  general  rules 
and  principles  defining,  regulating,  and  enforcing  it,  are,  in  a 
measure,  well  understood  in  practice,  an  effort  to  present,  in  an 
extended  form,  the  conflicting  views  of  the  different  authors 
who  have  discussed  the  question  as  to  its  origin  and  early  his- 
tory, might  justly  be  deemed  an  unprofitable  consumption  of 
time.  A  brief  notice  of  the  subject,  however,  with  an  occasional 
reference  to  some  of  the  writers — ancient  and  modern — who 
have  treated  it  more  at  length,  may  be  regarded  as  not  wholly 
inappropriate  by  way  of  introduction  to  the  more  practical  and 
important  objects  and  purposes  of  our  work. 

2.  The  terms  of  entreaty  in  which  Shechem  solicited  Jacob 
for  his  daughter  Dinah  in  marriage  are  sometimes  referred  to 
as  furnishing  evidence  of  the  great  antiquity  of  dower:  "Ask 
me  never  so  much  dowry  and  gift,  and  I  will  give  according  as 
ye  shall  say  unto  me ;  but  give  me  the  damsel  to  wife.'"  But 
the  "  dowry"  here  referred  to  bore  no  resemblance  to  the  dower 
of  the  common  law,  nor  the  dowry  of  the  civil  law,^  but  was  a 
gift  made  by  the  suitor  to  the  father,  or  other  near  relative  of 
the  intended  bride.'  A  similar  custom  was  observed  among  the 
Grecians,  until  by  a  refinement  of  manners  they  began  to  look 
upon  it  as  disgraceful.  The  existence  of  this  custom  was 
regarded  by  Aristotle  as  one  proof  that  the  manners  of  the 
ancient  Greeks  were  barbarous,  because  they  became  the  pur- 
chasers of  their  wives.^ 

ley's  S.  C.  Law  Kep.  277,  278.  "It  is  diiBcnlt  to  trace  the  origin  of  dower,  but  all 
writers  admit  it  to  be  of  great  antiquity."  Per  Lacy,  J.,  in  Hill  u.  Mitchell,  5  Ark. 
608,  610.  "  So  att  ient  that  neither  Coke  nor  Blackstone  can  trace  it  to  its  origin." 
Per  Catron,  C.  J.,  in  Combs  v.  Young,  4  Yerg.  218. 

'  Gen.  xxxiT.  12;  Be&mes'  Glanville,  111,  note;  Crabb's  Pist.  Eng.  Law,  79; 
19  Amer.  Jurist  (July  1838),  292,  294. 

'  See  post,  I  4. 

s  Kitto's  Cyclop,  of  Bib.  Lit.,  vol.  ii.  p.  307,  title  "  Marriage  ;"  Calmet's  Diet,  of 
die  Bible,  by  Kobinson,  352,  title  "  Dowry. "  Other  scriptural  allusions  to  this  cus- 
tom are  referred  to  in  the  works  here  cited. 

*  Polit.  I.  2,  I-..  8 ;  Crabb's  Hist.  Eng.  Law,  79,  80. 
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3.  It  appears  quite  certain  that  dower  in  any  form  was 
unknown  among  the  ancierit  Britons.  The  Welsh  were  unac- 
quainted with  it  before  the  statute  of  Rutland;*  nor  was  it 
established  among  the  Irish  until  they  adopted  the  English 
laws.*  We  are  naturally  led,  therefore,  to  regard  the  custom  as 
having  had  its  origin  in  England  at  a  date  subsequent  to  the 
invasion  of  that  country,  and  as  having  been  introduced  there 
by  one  of  the  nations  whose  iron-clad  legions  or  rude  hordes 
successively  overrun  and  established  themselves  upon  its  shores. 

4.  It  is  very  questionable  whether  our  jurisprudence  is,  in 
any  degree,  indebted  to  the  Roman  invasion,  or  to  Roman  laws, 
for  the  establishment  of  the  right  of  dower.^  Dower  is  called,  in 
Latin,  by,  Bracton  and  other  early  English  writers,  doe.  In  the 
civil  law  this  term  imported  the  marriage  portion  which  the 
wife  brought  to  the  husband,  either  in  land  or  in  money,''  and 
corresponded,  to  some  extent,  with  the  maritagium  of  the  com- 
mon law.'  The  Latin  term  dos,  therefore,  is  properly  translated 
not  by  the  word  dower,  but  by  dowry,  things  entirely  diflfereut 
in  their  nature.'  By  the  civil  law  the  husband  acquired  only 
the  usus  fructus  in  the  portion  brought  by  his  wife,  during  the 
existence  of  the  marriage  relation.  Upon  the  dissolution  of  the 
marriage  by  the  death  of  the  husband,  or  by  divorce,  the  entire 
property  reverted  to  the  wife.  He  could  not  alien  the  lands, 
but  was  permitted  to  dispose  of  the  personalty.  It  was  required 
of  him,  however,  that  upon  -the  determination  of  the  marriage 
he  should  restore  the  full  value  of  any  property  disposed  of  by 
him.'^  The  civil  law,  in  its  original  state,  had  nothing  that 
bore  any  resemblance  to  the  English  law  of  dower.*  Yet  the 
ancient  mode  of  endowment  at  the  church  door,  by  the  husband, 

'  Enacted  May  24,  a.  d.  1282,  10  Edw.  I.  ;  Barrington's  Obs.  Anc.  Stat.  80  ;  see 
also,  pp.  70,  71  ;  Hale's  Hist.  Com.  Law,  eh.  9,  p.  189;  Crabb's  Hist.  Eng.  Law, 
160,  162;  Wright's  Tenures,  192,  note. 

«  DaT.  Eep.  136  ;  1  Thomas'  Coke,  442,  (*567,)  note,  (A.). 

'  Crabb's  Hist.  Eng.  Law,  79  ;  Beames'  GlanviUe,  111,  note. 

■•  2  Bac.  Abr.  356,  note  ;  2  Bl.  Com.  129  ;  1  Reeves'  Hist.  Eng.  Law,  103  ;  I  Thom- 
as' Coke  442,  (*567,)  note  (A.);  BurriU's  Law  Diet.,  Dos,  citing  Heinecc.  EI.  Juris, 
Civ.  lib.  2,  tit.  8,  §  465  ;  see  Glauville,  Book  7,  ch.  1. 

5  1  Reeves'  Hist.  Eng.  Law,  103 ;  Co.  Litt.  31,  ».;  Beames'  GlanviUe,  Book  7,  ch. 
1,  and  note,  p.  138. 

«  Macq.  H.  &  W.  151,  note  ;  Crabb's  Hist.  Eng.  Law,  79. 

T  2  Bac.  Abr.  356,  note,  citing  Vin.  249 ;  Corvin,  lib.  23,  tit.  3 ;  Honorius,  114, 
115;   1  Thomas'  Coke,  442,  (*567,)  note  (A.). 

8  2  Black.  Com.  129. 
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is  supposed  by  some  to  be  derived  from  the  donatio  propter  nuptias 
of  the  Romaic  law,  and  Bracton  calls  it  expressly  by  that  name.^ 

5.  Many  writers  concur  in  ascribing  the  origin  of  dower  in 
England  to  the  Germans.  Among  that  people  the  converse  of 
the  rule  of  the  civil  law  prevailed,  and  it  Was  a  doctrine  with 
them  that  a  woman  should  bring  no  fortune  in  marriage,  but 
the  husband  was  required,  at  the  time  of  the  espousals,  to  besto;w 
a  portion  of  his  property  upon  his  wife.^  In  describing  the 
customs  of  the  ancient  Germans,  Tacitus  says :'  "  The  bride 
brings  no  portion ;  she  receives  a  dowry  from  her  husband.  In 
the  presence  of  her  parents  and  relations  he  makes  a  tender  of 
part  of  his  wealth  ;  if  accepted,  the  match  is  approved.  In  the 
choice  of  the  presents  female  vanity  is  not  consulted.  There 
are  no  frivolous  trinkets  to  Adorn  the  future  bride.  The  whole 
fortune  consists  of  oxen,  a  caparisoned  horse,  a  shield,  a  spear, 
and  a  sword.  She  in  return  delivers  a  present  of  arms,  and  by 
this  exchange  of  gifts  the  marriage  is  concluded."  From  this 
quotation  it  is  to  be  understood  that  the  property  given  by  the 
husband  consisted  in  personalty ;  and  Sir  Martin  Wright  has 
remarked  that  among  the  Anglo-Saxons  the  dower  right  was 
confined  to  this  species  of  property,  and  that  there  were  no  foot- 
steps of  dower  in  lands  until. after  the  Norman  Conquest.*  We 
shall  have  occasion  to  inquire,  as  we  proceed,  whether,  upon  this 
point,  the  learned  writers  referred  to  in  the  note  are  not  in  error.' 

6.  We  are  told,  also,  that  a  custom  similar  to  that  attending 
the  marriage  ceremony  of  the  ancient  Germans  existed  among 
the  Goths,^  and  a  learned  writer  shows  it  to  have  formed  a  part 
of  the  laws  of  the  Visigoths  and  Burgundians.'  Another 
author,  whose  views  are  entitled  to  consideration,  is  of  opinion 
that  the  English  would  probably  borrow  such  an  institution 
from  the  Goths  and  Swedes,  rather  than  from  any  other  of  the 

northern  nations.' 

■-£ . 

'  Burrill's  Law  Diet.,  Dower;  Long's  Discourses,  99-102  ;  Bracton,  fol.  92,  b.  ; 
see  Crabb's  Hist.  Eng.  Law,  79. 

'  1  Greenl.  Cruise,  p.  164,  (*151,)  ?  1  !  1  Thomas'  Coke,  442,  (*567,)note  (A.); 
Hein.  Elem.  Jur.,  ch.  1,  s.  .5 ;  4  Kent,  36,  note  a.;  Lambert  on  Dower,  10. 

*  De  Mor.  Germ.  18,  Murphy's  translation. 

*  Wright's  Ten.  191,  193,  quoting  Lord  Bacon's  Hist.  Eng.  Gov.  104,  146,  147  ; 
4  Kent,  36,  note  ;  Steam's  Real  Act,  274.  •  Post,  ?^  9-13. 

'  Olans  Magnus  ;  4  Kent,  36,  note;  Beames'  Glanville,  112,  note. 

T  Stuart's  View'of  Society  ;  4  Kent,  436,  note. 

«  Barrington's  Obs.  Anc.  Stat.  9,  10;  4  Kent,  36,  note.     The  laws  of  Henry  L 
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7.  It  seems  generally  agreed,  however,  that  rhany  of  the  old 
English  custoins  are  to  be  traced  to  and  in  fact  were  introduced 
by  the  Anglo-Saxons,  and  that  the  people  of  England  are 
indebted  to  their  German  ancestors  for  much  that  is  valu- 
able in  their  constitution  and  laws.'  It  appears  highly  prob- 
able that  in  the  marriage  custom  described  by  Tacitus*  we  have 
the  origin  of  the  right  of  dower  in  England ;  for  it  is  not  unrea- 
sonable to  suppose  that  when  those  northern  nations  established 
themselves  in  the  southern  parts  of  Europe  they  carried  their 
customs  with  them;  nor  that,  when  a  permanent  interest  was 
acquired  in  lands,  the  dower  of  the  widow  was  extended  and 
applied  to  real  estate.^  Neither  would  it  be  strange,  if,  when 
they  came  to  reduce  their  customs  to  writing,  they  fixed  the 
portion  of  the  husband's  lands  which  he  might  allot  for  his 
wife's  dower.*  The  Longabardic  Code  directed  that  it  should 
consist  of  a  fourth  part,  and  the  Gothic  of  a  tenth.°  It  is  also 
said  that  the  Saxons  on  the  Continent  allowed  the  wife  the  half 
of  what  the  husband  acquired,  besides  the  dower  which  was 
assigned  to  her  at  the  marriage.* 

8.  The  precise  time  when  dower  in  lands  was  introduced  can- 
not be  ascertained.  Blackstone^  is  of  opinion  that  it  was 
entirely  unknown  in  the  early  part  of  the  Saxon  constitution, 
and  he  states  that  in  the  laws  of  King  Edmund  the  wife  is 
directed  to  be  supported  wholly  out  of  the  personal  estate. 
That  dower  in  lands  was  known  during  the  reign  of  Canute 
the  Dane,  who  ascended  the  throne  a.  d.  1017,^  seems  very  clear 
from  a  quotation  furnished  by  Sir'  Matthew  Hale  from  one  of 
the  laws  of  that  prince :  "  Among  the  laws  of  King  Canutus,  in 
Mr.  Lombard,  (Fo.  122,  123,)  is  this  law,  viz..  No.  68.  .'  Sive 
quis  incuria  sive  morte  repentina  fuerit  intestato  mortuus, 
dominus  tamen  nullam  rerum  suarum  partem  (prseter  earn  quae 

allowed  a  woman  a  third  for  her  dower  ;  which  corresponded  with  what  was  allowed  by 
the  Sicilians  and  Neapolitans^  and  after  them  by  the  Normans  and  Scotch. — LL.'  Hen. 
I.,  c.  70  ;  Grand  Cont.  de  Norm.  c.  102  ;  Reg.  Mag.  1,  2,  u.  16."  Crabb'sHist.  Eng. 
Law,  80;  Beames'  Glanville,  112,  note. 

'1  Black.  Com.  35,  36  ;  Murphy?s  Tacitus,  xlvi.,  note  2.  *  Ante,  g  5. 

»  Stuart's  View  of  Society,  29,  30,  223-227;  4  Kent,  36,  note  a.;  1  Greenl.  Cruise, 
p.  164,(*1.52,)??  1,2;  1  Thomas' Coke,  442,(*567,)  note  (A.);  Lambert  on  Dower,10. 

«  1  Greenl.  Cruise,  p.  164,  (*152,)  ?  1. 

*  Ibid.;  Beames' Glanville,  112,  note. 

«  Crabb's  Hist.  Eng.  Law,  80,  citing  LL.  Sax.  tit.  8. 
1  2  Com.  129,  citing  Wilk.  75. 

■  1  Hume,  80.    He  died  a.  s.  1035  ;  Ibid.  83,  84. 
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jure  debetur  hereoti  nomine)  sibi  assumito.  Verum  eas  judicio 
suo  uxori,  liberis  &cOgnatione  proximis  juste  (pro  suo  cuique  jure) 
distributo.'  Upon  which  law  we  may  observe  these  five  things, 
viz.:  First,  that  the  wife  had  a  share  as  well  of  the  lands,  for  her 
dower,  as  of  the  goods.'"  According  to  the  Danish  historians, 
dower  was  introduced  into  Denmark  by  Swein,  the  father  of 
Canute,  out  of  gratitude  to  the  Danish  ladies  who  sold  all  their 
jewels  to  ransom  him  when  taken  prisoner  by  the  Vandals,^ 
and  Blackstone  suggests  that  dower  in  lands  may  possibly  be 
with  the  English  the  relic  of  a  Danish  custom.*  Perhaps  the 
law  of  King  Canute  above  referred  to  may  give  some  plausi- 
bility to  this^supposition. 

9.  But  whatever  the  fact  may  be  with  regard  to  the  Danish 
custom,  it  is  certain  that  dower  in  lands,  in  some  localities  at 
least,  was  known  to  the  Saxons.  Cruise  says  that  by  the  laws 
of  King  Edmund,  whose  reign  commenced  a.d.  941,*  a  widow- 
was  entitled  to  a  moiety  of  her  huSbau'd's  property  for  life,  but 
which  she  forfeited  by  a  second  marriage.*  And  he  refers  to  a 
Saxon  charter  found  in  the  Appendix  to  Somner's  Gavelkind, 
entitled  Chirographum  Pervetustum  de  Nuptiis  eontrahendis  et  dote 
constituendd,  in  which  particular  lands,  together  with  thirty 
oxen,  twenty  cows,  ten  horses,  and  ten  bondmen  are  appointed 
for  the  wife's  dower.  Blackstone  also  shows  that  in  gavelkind 
tenure  the  widow  was  entitled  to  a  conditional  estate  in  one- 
half  the  lands  of  her  husband,  the  condition  being  that  she 
should  remain  chaste  and  unmarried.* 

10.  Were  it  not  for  the  uncertainty  relating  to  the  period 
when  the  "  Mirror  of  Justices''  was'  written,  there  are  passages 
contained  in  that  book  which  might  assist  in  determining  the 
question  as  to  the  date  of  the  introduction  into  England  of 
dower  in  real  estate.  Among  the  ordinances  said  to  have  been 
made  by  the  estate  of  the  realm,  composed  of  the  Earls  of  the 
kingdom  who  were  accustomed  to  assemble  at  London  under 
the  regulations  established  by  King  Alfred,^  is  the  following  :' 
"  It  was  ordained.  That  every  one  might  endow  his  wife  ad 

'  Hale's  Hist.  Com.  Law,  251.     See  Barrington's  Obs.  Anc.  Stat.  10. 

2  2  Black.  Com.  129,  citing  Mod.  TJn.  Hist,  xxxii.  91. 

3  Ibid.  *  1  Hume,  58. 

5  1  Greenl.  Cruise,  p.  164,  (*152,)  §  2;  Crabb's  Hist.  Eng.  Law,  80,  dting  LL. 
Edm.  c.  2,  apud  Wilk.;  Beames'  Glanville,  112,  note. 
'  2  Com    129,  citing  Somner's  Gavelk.  51. 
'  Min-or  o'  Justices,  6-15.  '  Ibid.  p.  11. 
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ostium  ecclesim,  or  of  the  monastery,  without  the  consent  of  his 
heirs;  that  heir  females  nor  widows  should  not  marry  them- 
selves without  the  assent  of  their  lords,  because  the  lords  were 
not  bound  to  take  the  homages  from  their  enemies  or  other 
unknown  persons,  and  the  same  is  forbidden  upon  pain  of  for- 
feiture whether  their  parents  were  consenting  thereunto  or  not ; 
and  that  widows,  in  case  they  marry  without  the  consent  of  the 
guardians  of  the  lands,  should  lose  their  dowries;  that  those 
also  should  be  disinherited  or  lose  their  dowries  that  married 
before.  Widows,  nevertheless  this,  should  not  forfeit  their 
inheritance  for  whoredom,  and  that  the  eldest  son  should  for- 
feit nothing  to  the  prejudice  of  his  ancestors  nor  his  heirs, 
living  the  ancestor  whose  heir  apparent  he  is."  The  date  of 
this  ordinance  is  not  given,  and  the  period  when  the  book  itself 
Was  written  is  a  disputed  point.  By  some  it  is  pronounced 
older  than  the  Conquest.*  Others  have  ascribed  it  to  the  time 
of  Edward  II.*  It  seems  probable,  as  suggested  by  Mr.  Reeves,' 
that  both  these  opinions  are  partly  right,  and  that  a  writer  in 
the  latter  part  of  the  time  of  Edward  I.,  or  early  in  the  reign 
of  Edward  II.,  took  an  ancient  volume  bearing  the  name  of 
the  "  Mirror,"  and  worked  it  into  the  book  we  now  have,  pro- 
miscuously blending  the  antiquated  law  with  that  of  the  time 
in  which  it  was  revised.  A  very  cursory  examination  of  the 
book  will  show  that  a  considerable  portion  of  it,  at  least,  was 
prepared  at  a  period  long  posterior  to  the  Conquest.*  There  is 
good  reason,  however,  to  believe  that  other  portions  of  it  belong 
to  a  much  earlier  date,  and  it  is  not  unlikelj'  that  the  ordinance 
above  quoted  should  be  included  in  this  category.  For  while 
many  things  contained  therein  are,  in  substance,  carried  into 
the  Great  Charter,  yet  the  author  positively  declares  that  the 
ordinances  to  which  he  there  refers  "  were  not  put  into  writing 
and  certainly  published,"'  which  is  not  true  of  the  Great ' 
Charter.  The  points  of  resemblance  between  the  ordinances 
recited  in  this  work  and  Magna  Carta  are  susceptible  of  simple 
and  reasonable  explanation.  "  For,"  says  Blackstone,  "  it  is 
agreed  by  all  our  historians  that  the  Great  Charter  of  King 
John  was  for  the  most  part  compiled  from  the  ancient  customs  of 

'  By  Lord  Coke  and  Nathaniel  Bacon.     See  2  Reeves'  Hist.  Eng.  Law,  358,  note. 

'  See  Barrington's  Obs.  Anc,  Stat.  p.  3 ;  2  Reeves'  Hist.  Eng.  Law,  358. 

'  2  'Reeves'  Hist.  Eng.  Law,  358,  et  seq. 

*  See  pp.  251  to  284,  inclusive.  '  Page  6. 
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the  realm,  or  the  laws  of  King  Edward  the  Confessor,  by  which 
they  usually  mean  the  old  common  law  which  was  established 
under  our  Saxon  princes,  before  the  rigors  of  feudal  tenure  and 
other  hardships  were  imported  from  the  Continent  by  the 
kings  of  the  Norman  line.'"  If  any  of  -the  ordinances  set 
forth  in  the  Mirror  sprung  from  Magna  Carta,  or  if  that  instru- 
ment were  in  existence  when  the  original  work  was  written,  it 
is  exceeding  strange  that  no  allusion  is  made  thereto  in  that 
part  of  the  text  to  which  we  have  above  particularly  referred. 
We  shall  notice,  as  we  proceed,  that  even  in  the  Great  Charter 
of  Henry  I.  the  right  of  dower  in  lands  is  recognized  as  a 
known  existing  institution,  rather  than  as  being  created 
thereby;^  for,  while  distinct  allusion  is  made  to  the  custom, 
there  is  no  attempt  to  define  the  extent  of  the  right,  nor  to 
declare  in  what  it  shall  consist. 

11.  Previous  to  the  granting  of  the  English  charters,  the 
judicial  code  consisted  of  that  collection  which  had  probably 
been  commenced  by  Alfred,  continued  by  Canute  and  Edgar, 
and  completed  and  established  by  Edward  the  Confessor.* 
After  the  subjugation  of  the  Danes  by  Alfred,  about  a.d.  877 
or  890,  three  systems  were  in  use  in  England.  Northumber- 
land, in  which  the  Danes  settled,  was  governed  by  a  peculiar 
law  called  the  Dane-Lage ;  Alfred  compiled  another  code, 
entitled  West-Saxon-Lage,  for  the  province  of  Wessex;  and 
the  local  constitutions  of  the  kingdom  of  Mercia  were  observed 
in  the  counties  nearest  to  Wales,  and  called  Mercen-Lage.^  In 
the  reign  of  Edgar,  about  a.d.  966,  these  different  systems  were 
formed  into  one  body  common  to  all  England.  The  statutes 
thus  established  were  confirmed  by  Canute,  and  the  whole  sys- 
tem was  completed  by  Edward  the  Confessor,  about  a.d.  1065, 
and  to  the  latter  prince  is  attributed  the  revival  of  the  Anglo- 
Saxon  judicature  at  that  date,  which  was  only  about  one  year 
prior  to  the  Norman  Conquest.  It  was  these  ancient  customs 
of  the  realm,  thus  moulded  into  a  general  system  of  laws,  that 
the  English  were  so  desirous  to  have  restored  after  the  Con- 
quest,® and  which  constituted  the  basis  and  substance  of  the 

'  Iiltro.  to  the  Charters,  Black.  Law  Tracts,  289.  Mr.  Barrington  dissents  fi'om 
this  doctrine,  and  maintains  that  the  clergy  and  barons  who  were  active  in  procuring 
the  charter  had  every  motive  to,  and  did  preserve  their  rights  ander  the  feudal  laws  in- 
troduced with  the  Conquest. — Obs.  Anc.  Stat.  7-9. 

!  Post,  II  12,  13.  '  Thomson's  Charters,  396. 

*  Thomson's  Charters,  396.  ^  Ibid.  397. 
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charters  eventually  exacted  by  them  from  the  princes  of  the 
Norman  line.'  As  all  these  charters  recognize  dower  in  lands 
as  an  existing  legal  right,  it  is  reasonable  to  suppose  that  it  did^ 
in  fact,  form  one  of  the  ancient  customs  of  the  Anglo-Saxons, 
and  was  afterwards  adopted  by  the  Normans  as  one  of  the  legal 
institutions  of  the  land? 

12.  William  the.  Conqueror  confirmed  a  portion  of  the  laws 
of  Edward,  not,  however,  without  making  some  alterations 
therein.*  He  died  in  the  year  1087,  and  was  succeeded  by 
William  Rufus.  No  concessions  were  obtained  from  this  king, 
but  about  the  year  1101,  in  the  next  reign,  was  published  the 
celebrated  charter  of  Henry  I.^  That  part  of  the  charter  which 
relates  to  dower  is  as  follows :  "  Et  si  mortuo  viro  uxor  ejus 
remanserit,  et  sine  liberis  fuerit,  dotem  suam  et  maritationem 
habebit,  et  eam  non  dabo  marito  nisi  secundum  velle  suum. 
Si  vero  uxor  cum  liberis  remanserit,  dotem  quidem  et  marita- 
tionem habebit,  dum  corpus  suum  legitime  servaverit;  et  eam 
non  dabo  nisi  secundum  velle  suum."*  And  upon  the  death 
of  a  man,  if  his  wife  be  left  vjithout  children,  she  shall  have  her  / 
dower  and  marriage  portion ;  and  I  will  not  give  her  again  in 
marriage  excepting  by  her  own  consent.  But  if  the  wife  be 
left  vjith  children,  she  shall  then  have  her  dower  and  marriage 
portion  whilst  she  lawfully  preserves  her  body ;  and  I  will  not 
dispose  of  her  in  marriage  but  according  to  her  own  will.'" 

13.  Thus,  after  the  lapse  of  about  thirty-five  years  only,  from 
the  date  of  the  Conquest,  we  find  in  a  charter  granted  by  the 
sovereign  of  the  realm  to  conciliate  a  people  who  were  impor- 
tuning him  for  a  restoration  of  their  ancient  customs,  an 
explicit  recognition  of  the  right  of  dower.  It  is  hardly  prob- 
able that  a  provision  so  general  in  its  terms  was  intended  solely 
for  lands  held  in  gavelkind,  unless,  indeed,  as  Mr.  Selden  sup- 
poses, that  tenure,  before  the  Conquest,  was  a  general  custom 
of  the  realm.'  The  opinion  that  dower  in  lands  was  generally 
known  throughout  the  kirigdom  anterior  to  the  Conquest  seems 
to  be  supported  by  the  fact  that  so  recently  thereafter,  a  recog- 

'  Ante,  §  10. 

«  1  Thomas'  Coke,  442,  (*567,)  note  (A.)  ;  1  Greenl.  Cruise,  p.  164,  ■(*152,)  1 2. 
"  Thomson's  Charters,  398 ;  see,  also,  pp.  2,  3. 
*Ibid.  400;   1  Home,  168. 

'  Bl.  Intro,  to  the  Great  Charters,  Law  Tracts,  286,  note  d. ;  Ano.  Laws,  vol.  i. 
p.  499. 

'  Thomson's  Charters,  403.  1  2  Black.  Com.  84. 
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nition  of  the  right  was  incorporated  into  an  instrument  of  so 
much  importance  as  the  great  charter  of  Henry  I.  And  Mr. 
.Cruise  unhesitatingly  expresses  himself  of  that  belief.^  The 
charter  of  Henry  I.  was  confirmed  by  Stephen,  and  afterward 
by  Henry  11.^ 

14.  Magna  Carta  of  King  John,  which  is  popularly  known  as 
The  Great  Charter,  was  granted  June  15th,  1215,*  or  about  one 
hundred  and  fourteen  years  after  the  charter  of  Henry  I.  In 
the  iirterim,  was  composed  the  Tractatus  de  LegibiLS  et  Consuetu- 
dinibus  Regni  Anglim  of  Glanville,  the  sixth  book  of  which  is 
upon  the  subject  of  dower.  This  treatise  was  written  during 
the  reign  of  Henry  H.,  and  probably  about  a.d.  1187.^  From 
this  work  it  appears  that  the  mode  of  endowment  then  in  com- 
mon use  was  ad  ostium  ecclesise,  or  at  the  door  of  the  monastery.* 
Indeed,  Mr.  Reeves  says  the  term  dos  or  dower,  in  its  common 
and  usual  sense,  signified  that  property  which  a  freeman  gave 
to  his  wife,  ad  ostium  ecclesise,  at  the  time  of  the  espousals.^    We 

'  Greenl.  Cruise,  164,  (*152,)  see.  2. 

2  Thomson's  Charters,  409. 

»  Black.  Chart,  xi.;  Thomson's  Chart.  63. 

*  1  Beeves'  Hist.  Eng.  Law,  223 ;  see  Barring.  Obs.  Anc.  Stat.  p.  3,  note. 

6  Lib.  6,  c.  1. 

«  1  Hist.  Eng.  Law,  100;  and  see  4  Kent,  36;  1  Green).  Cruise,  164,  (*152,) 
sec.  3  ;  1  Thomas'  Coke,  442,  note  (A.).  In  the  Liber  de  Antiguis  Legibus,  reference 
is  made  to  a  charter  of  Eobert  de  Gant  of  1168,  in  which  tenure  in  dower  is  thus 
described:  "Aricia,  mater  Willelmi  de  Curci,  tenet  feoda  duorum  militum."  Pref; 
Liber  de  AnHquis  Legibus,  Camden  Soc.  Pub.  M.  In  the  same  publication  we  have 
the  following  account  of  the  book  here  referred  to:  "The  manuscript  known  as  the 
Liber  de  Antiquis  Legibus,  now  deposited  in  the  Record  Koom,  Town  Clerk's  Office, 
at  the  Guildhall  of  the  City  of  London,  is  a  small  folio,  nine  inches  and  a  half  in 
length,  and  seven  inches  in  breadth,  the  binding  of  white  leather,  covering  wooden 
backs,  and  containing  159  leaves  of  parchment,  paged  continuously  with  Arabic  cy- 
phers. The  index  prefixed  to  the  volume  indicates  the  successive  chapters  which  it 
was  originally  intended  should  compose  the  volume ;  .but  the  first  chapter  and  three 
others  in  the  body  of  the  manuscript  were  left  blank,  though  since  written  over  by 
matter  of  later  insertion.  The  original  portion  of  this  manuscript  will  have  been 
written  throughout  in  Latin,  in  the  year  of  our  Lord,  1274,  2  Edward  I.,  and  the  re- 
mainder added  at  different  intervals  in  French,  which  later  date  will  also  apply  to 
the  references  in  the  margins.  A  considei-able  portion  of  this  volume  is  filled  with 
extracts  from  the  Gesta  Kegum  Angloi-um  of  William,  the  monk  of  Malmsbury,  under 
titles  of  the  writer's  own  composition.  At  the  top  of  the  page,  the  reverse  of  folio  63, 
commence  the  Chronicles  of  the  Mayors  and  Sheriffs  of  London,  and  the  events 
which  occurred  in  their  times  from  the  year  1188  to  the  year  1274,  up  to  the  month 
of  Augast  the  preparations  for  the  coronation  of  Edward  I.,  who  landed  at  Dover 
the  2d  of  that  month,  being  the  subjectmatter  of  the  closing  paragraphs  of  this  val- 
uable portion  of  its  contents.     The  Title  of  the  Book  of  Ancient  Laws  is  only  appli- 
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have  already  seen  that,  according  to  the  "  Mirror  of  Justices," 
this  was  the  description  of  dower  ordained  in  the  time  of  the 
ancient  English  kings.'  And  the  same  author  complains  "  that 
no  woman  is  dowable  if  she  have  not  been  solemnly  espoused 
at  the  door  of  the  monastery,  and  there  endowed,"  and  that 
Magna  Carta  is  defective  in  failing  to  provide  a  remedy  for  this 
injustice.'  The  changes  wrought  in  this  species  of  dower 
during  succeeding  reigns,  including  the  adoption  of  the  remedy 
suggested  by  the  Mirror,  we  will  note  hereafter. 

15.  Chapter  VII.  of  the  Great  Charter  of  King  John,  is  as 
follows :  "  Vidua,  post  mortem  mariti,  sui  statim  et  sine  diffi- 
cultate,  habeat  maritagium  et  hsereditatem  suam ;  nee  aliquid 
det  pro  dote  sua,  vel  pro  maritagio  suo,  vel  hsereditate  sua, 
quam  hsereditatem  maritus  suus  et  ipsa  tenuerint  die  obitus 
ipsius  mariti;  et  maneat  in  domo  mariti  sui  per  quadraginta  dies 
post  mortem  ipsius,  infra  quos  assignetur  ei  dos  sua."'  "A 
widow,  after  the  death  of  her  husband,  shall  immediately,  and 
without  diflSculty,  have  her  marriage  and  her  inheritance ;  nor 
shall  she  give  anything  for  her  dower,  or  for  her  marriage,  or 
for  her  inheritance,  which  her  husband  and  she  held  at  the 
day  of  his  death  :  and  she  may  remain  in  her  husband's  house 
forty  days  after  his  death,  within  which  time  her  dower  shall 
be  assigned."* 

cable  to  the  chapters  38  and  44 ;  the  first  of  which  contains  the  regulations  pre- 
scribed hy  the  name  of  Assize,  as  to  the  inhabitants  of  Loudon  in  respect  of  their 
buildings  and  dwellings,  and  the  second  the  Provisions  made  by  the  Lord  Henry,  the 
King,  son  of  King  John,  and  his  council,  to  amend  the  English  laws,  of  which  the 
larger  portion  had  been  ordained  in  the  time  of  the  Earl  of  Leicester,  in  the  year  of 
tlie  Lord  1264,  after  the  battle  of  Lewes,  fought  on  Wednesday,  the  fourteenth  day  of 
May."     Ibid.  1. 

'  Ante,  sec.  10 ;  Mirror  of  Justices,  p.  11.  '  Pp.  353,  254. 

*  Black.  Charters,  xiii.;  Thomson's  Charters,  68. 

*  Thomson's  Charters,  69.  Of  date  5th  November,  1212,  are  Letters  Close  to  the 
sheriffs  of  Hertford  and  Kent,  respecting  the  lands  of  Henry  Ktz-Aylwln,  in  this 
form:  "Rex  Vicecomiti  Hertfordie,  etc.  Precipimus  tibi  quod  omnes  terras  unde 
Henricus  filius  Ailwini  Major  Londoniarum  in  Ballia  tua  saisitus  fuit  anno  et  die 
quo  obitt,  unde  Willelmns  Aguillnn  habuit  saisinam,  capias  in  manum  nostram  ez- 
ceptis  terris  que  pertinent  ad  dotem  uxoris  predicti  Majoris."  Pref.  Lib.  de  Antiq.  Leg, 
Camd.  Soc.  Pub.  xii.;  see  ante,  ?  14,  note  6.  On  the  17th  day  of  the  same  month  the 
sheriff  of  Hertford,  the  sheriff  of  Survey,  the  mayor  and  sheriffs  of  London,  and  the 
sheriff  of  Kent,  by  Letters  Close  before  the  Barons  of  the  Exehequer,  were  commanded 
without  delay  to  cause  Margaret,  who  had  been  the  wife  of  Henry  Fitz-Aylwin,  late 
mayor  of  London,  to  have  her  reasonable  dower,  which  was  belonging  to  her,  of  the  s 
lands  and  tenements  which  had  been  those  of  the  same  Henry,  late  her  husband,  in  their 
bailiwicks.     Ibid. 
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16.  The  first  charter  of  Henry  III.  bears  date  November 
12th,  A.D.  1216.'  Chapter  VII.  of  King  John's  charter  is 
retained  verbatim,  but  there  is  added  thereto  the  following 
provision :  "  Nisi  prius  ei  fuerit  assignata  vel  nisi  domus  ilia  sit 
castrum  et  si  de  castro  recesserit  statini  provideatur  ei  domus 
competens  in  qua  possit  honeste  morari  quousque  dos  suaei 
assignetur  secundum  quod  predictum  est.'"'  "Unless  it  shall 
have  been  assigned  before,  or  excepting  his  house  shall.be  a 
castle ;  and  if  she  departs  from  the  castle,  there  shall  be  pro- 
vided for  her  a  complete  house  in  which  she  may  decently 
dwell,  until  her  dower  shall  be  assigned  to  her  as  aforesaid.'" 
It  will  be  observed  that  in  neither  of  the  foregoing  charters  is 
any  mention  made  as  to  what  proportion  of  the  husband's  lands 
shall  be  assigned  for  the  widow's  dower ;  nor  as  to  whether 
she  shall  be  endowed  of  all  lands  held  by  him  during  the  cov- 
erture, or  simply  of  those  held  at  the  time  of  the  espousals. 

17.  This  omission,  however,  is  supplied  in  the  second  charter 
of  Henry  III.,*  which  was  granted  in  the  following  year.*  The 
entire  chapter  above  transcribed,  as  confirmed  by  the  first 
charter  of  Henry  III.,  was  incorporated  into  this  instrument, 
together  with  this  additional  clause:  "Et  habeat  rationabile 
estuverium  suum  interim  de  communi.  Assignetur  autem  ei 
pro  dote  sua  tercia  pars  totius  terre  mariti  sui  que  sua  fuit  in 
vita  sua,  nisi  de  minori  dotata  fuerit  aid  ostium  ecclesie."* 
"  And  she  shall  have  her  reasonable  estover  within  a  common 
term.  And  for  her  dower  shall  be  assigned  to  her  the  third  part 
of  all  the  lands  of  her  husband,  yjhich  were  his  during  his  life,  except 
she  were  so  endowed  with  less  at  the  church  door.'"    The  orig- 

'  Thomson's  Charters,  105  ;  Black.  Charters,  xxvi. 

'  Black.  Charters,  xxviii.  u.  7.  '  Thomson's  Charters,  108,  109. 

*  It  appears,  also,  that  by  a  law  of  Henry  I.  the  widow's  dower  was  fixed  at  one- 
third.— LL.  Hen.  I.  ch.  70 ;  Crabb's  Hist.  Eng.  Law,  80. 

'  Black.  Charters,  xxxv.;  Thomson's  Charters,  118.  The  Book  of  Ancient  Laws, 
before  referred  to,  contains  the  following  order  for  the  assignment  of  dower,  made  in 
the  same  year  that  this  charter  bears  date — 1217  :  "  De  date. — Mandatum  est  Roberto 
de  Cardinania  quod  nisi  Comes  de  Insula  sine  dilatione  plenariam  seisinam  faciat  Fal- 
kesio  de  Breantfi  et  Margareie  uxori  ejus  de  rationabili  dote  que  ipsam  Margaretam  con- 
tinget  per  Baldwinum  de  Insula,  quondain  virum  ipsius  Margarete  et  filium  ipsins 
Comitis,  tunc  dotem  suam  eis  habere  faciat  sine  dilatione  secundum  consuettuimem  regni 
Anglie.  Et  quum,  etc.  Teste  ipso  Comite  apud  Oxoniam  xx.  die  Februarii."  Pref« 
tib.  de  Arttiq.  Leg.  Camd.  Soc.  Pub.  Wii. 

«  Black.  Charters,  xxxvii.  c.  7  ;  2  Coke's  Inst.  16,  cap.  7. 

1  Thomson's  Charters,  121. 
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inal  text  was  also  changed  iu  one  other  respect.  It  was  declared 
that  the  widow  might  remain  in  the  principal  messuage  of  her 
husband  for  forty  days  after  his  death,  instead  of  "  his  house," 
as  before  provided.'  A  third  charter  was  obtained  from  Henry 
III.,  bearing  date  February  11th,  1224,"  but  the  chapter  rela- 
ting to  dower  was  not  changed  in  any  particular.'  A  charter 
was  also  granted  by  Edward  I.,  October  12th,  1297,*  but  no 
variation  was  made  thereby  in  the  right  of  dower.' 

18.  The  Great  Charter  of  King  John,  as  amended  and  con- 
firmed in  the  reigns  of  Henry  III.  and  Edward  I.,  is  that 
usually  prefixed  to  the  various  editions  of  the  English  statutes,^ 
and  the  same  given  in  Coke's  Institutes.''  Mr.  Cruise  says  that 
nothing  is  mentioned  in  King  John's  Magna  Carta  nor  in  the 
first  charter  of  Henry  III.  respecting  dower.*  This  is  mani- 
festly an  error,  for,  as  we  have  seen,'  the  right  of  dower  is  ex- 
pressly recognized  in  both  these  charters.  But  it  is  true  that  in 
neither  of  them  is  there  anything  said  as  to  the  exterd  to  which 
the  widow  might  be  endowed,  and  perhaps  it  is  this  omission  to 
which  that  writer  refers.  And  when  Chancellor  Kent  observes 
that  "  in  Magna  Carta  (c.  7)  the  law  of  dower  in  its  modern  sense 
and  enlarged  extent,  as  applying  to  all  the  lands  of  which  the 
husband  was  seised  during  the  coverture,  was  clearly  defined 
and  firmly  established,"'"  it  is  obvious  that  he  does  not  refer  to 
Magna  Carta  proper  of  King  John,  but  to  that  instrument  as  it 
was  amended  and  confirmed  in  the  time  of  Henry  III. 

19.  The  word  maritagium,  as  it  occurs  in  the  original  text,  is  a 

>  Thomson's  Charters,  121. 

'  Black.  Charters,  xUt.;  Thomson's  Charters,  38,  131.  "On  the  Fine  Roll  of  the 
9th  Hen.  III.,  (1224,)  under  the  heading  '  Pro  Mai'gareta  que  fuit  uxor  Falcasii,"  we 
have  a  copy  of  a  precept  to  Thomas  de  Cyrences,  that  he  take  with  him  honest  and 
lawworthy  men  of  the  vicinity  of  Buckland,  Bickleigh,  Walkhampton,  and  Colyton, 
which  manors  William,  Earl  of  Devon,  had  assigned  in  dower  to  Margaret  de  Eeviers, 
when  Baldwin,  his  son,  married  her,  and  by  their  view  and  testimony  cause  all  the  corn 
growing  upon  the  land  of  the  said  manors  to  be  valued,  and  if  the  said  Margaret  was 
willing  to  receive  the  corn  at  the  same  price,  to  answer  thereof  to  the  king  at  the  terms 
appointed  by  him,  then  to  leave  to  her  the  aforesaid  com  ;  and  if  not,  then  retaining 
the  aforesaid  corn  to  the  king's  use,  to  cause  the  aforesaid  Margaret  to  have  seisin  of 
the  said  manors,  having  first  taken  security  from  her  as  to  the  safe  custody  of  the  said 
com  ;  and  which  is  dated  from  Winchester,  11th  day  of  March."  Pref.  Lib.  de  Antiq. 
Leg.  Camd.  Soe.  Pub.  lix. 

s  Thomson's  Charters,  134.  *  Ibid.  145.  «  Ibid.  148 

"  Ibid.  394.  '  2  Inst.  1. 

8  1  Greenl.  Cruise,  165,  (*152,)  sec.  4 ;  see,  also,  1  Washb.  3., P.  147,  note  6. 

»  Ante,  ??  15,  16.  •'        '»  4  Com.  36. 
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technical  expression  of  peculiar  signification.  Before  the  Nor- 
man Conquest  a  widow  had  no  power  to  marry  again,  until  the 
expiration  of  one  year  after  the  death  of  her  husband.^  Coke 
says  it  was  certainly  the  law  of  England  before  the  Conquest 
that  a  widow  should  continue  a  whole  year  in  her  husband's 
house,  within  which  time  her  dower  was  to  be  assigned  her.^  A 
similar  restriction  as  to  marriage  is  said  to  have  prevailed  in 
Denmark  and  Sweden,  and  anciently  in  Germany.^  By  the  civil 
law  widows  were  forbidden  to  marry  within  ten  months  after 
their  husbands'  decease.*  But  when  it  was  declared  by  the 
Great  Charter  that  "  a  widow,  after  the  death  of  her  husband, 
shall  immediately,  and  without  difiBculty,  have  her  marriage  and 
her  inheritiance,"  the  then  existing  restriction  upon  marriage 
in  England  was  at  once  and  forever  removed."*  The  widow 
was  permitted  to  tarry  forty  days  in  the  principal  messuage  of 
her  husband,  and  this  was  called  her  quarantine;  although  she 
was  privileged  to  marry  again  within  that  period,  yet  if  she  did 
so,  her  widowhood  was  past  and  she  lost  her  quarantine.®  The 
fine  which,  under  the  feudal  system,  was  exacted  from  the 
widow  by  the  lord,  for  the  assignment  of  her  dower,  was  also 
abrog.ated  by  Magna  Carta.'' 

20.  If,  as  has  been  supposed  by  some  writers,  the  rule  among 
the  Saxons  entitled  the  widow  to  a  moiety  of  her  husband's 
lands  for  her  dower,'  it  was  greatly  modified  in  England  at  some 
period  prior  to  the  reign  of  Henry  II.  We  have  already  ob- 
served that  during  that  reign  the  dower  in  common  use,  as 
stated  by  Glanville,  was  ad  ostium  ecclesise?  By  that  mode  of 
endowment  the  widow  was  not  permitted  to  take  more  than  one- 
third  the  lands  held  by  the  husband  at  the  time  of  the  espousals. 
He  might  endow  her  with  le,ss.  If  he  attempted  to  bestow  more, 
the  law  reduced  the  endowment  to  one-third.  If  he  endowed 
her  generally  of  all  his  lands,  without  naming  the  specific  lands 
or  proportion  assigned  her,  she  was  then  entitled  to  one-third 

I  Thomson's  Char.  172.  2  Co.  Litt.  32,  b. 

'  Thomson's  Char.  172 ;  Barringtoii's  Obs.  Anc.  Stat.  8-10,  5th  edition. 

<  L.  2  Cod.  de  Sec.  Nuptiis  ;  Taylor's  Elem.  Civil  Law,  348,  et  seq.;  Cooper's  Jus- 
tinian, 427,  notes  ;  Adams'  Roman  Antiq.  335,  7  N.  Y.  ed. 

s  2  Inst.  18  ;  Thomson's  Char.  172. 

6  Co.  Litt.  32,  b.,  34,  b.;  9  Vin.  Abr.  272,  tit.  Dower,  (I.  a.)  pi.  2.  Mr.  Thomson 
says  she  thereby  forfeited  her  dower,  Char.  172.     In  this  he  is  evidently  mistaken. 

'  Cap.  7  ;  2  Bl.  Com.  135. 

8  See  ante,  ??  6,  9;  1  Greenl.  Cruise,  164,  (*152,)  sec.  2,  and  p.  167,  (*154,)  sec.  8. 

»  Ante,  ?  U ;  Glanville,  Lib.  6,  c.  1. 
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of  the  freehold  of  which  he  was  seised  at  the  time  of  the  mar- 
riage. This  was  termed  her  dos  rationaMlis,  or  reasonable 
dower.^  If  a  man  had  but  a  small  freehold  at  the  time  of  the 
espousals,  he  might  afterwards  augment  the  dower  to  a  third 
part  out  of  purchases  subsequently  made;  but  this  required  a' 
special  engagement  before  the  priest  to  endow  her  of  his  future 
acquisitions,  and  if  no  such  engagement  were  made,  although 
the  husband  had  then  but  a  small  portion  of  freehold,  and 
afterwards  made  large  acquisitions,  the  widow  received  no 
benefit  from  the  latter.''  And  if  a  husband  had  no  lands,  an 
endowment  in  goods,  chattels,  or  money,  at  the  time  of  the 
espousals,  was  a  bar  of  any  dower  in  lands  which  he  afterwards 
acquired ;  for  it  was  a  general  rule  that  where  dower  was  spe- 
cially assigned  ad  ostium  ecclesise,  the  widow  could  demand  no 
more  than  what  was  then  and  there  assigned.' 

21.  The  second  charter  of  Henry  III.  provided  that  the 
widow  should  be  endowed  of  one-third  of  all  the  lands  of  her 
husband,  which  were  his  during  his  life,  except  she  were  endowed 
with  less  at  the  church  door.*  The  consequence  of  this  excep- 
tion was,  that  if  the  husband  endowed  his  wife  ad  ostium  eccle" 
six,  she  was  limited  to  such  lauds  as  were  specifically  assigned 
to  her,  not  exceeding  one-third  of  his  entire  freehold,  or  if  the 
endowment  were  general,  then  to  the  third  part  of  the  freehold 
which  the  husband  held  in  demesne  on  the  day  of  the^espous- 
als.'  It  was  only  where  there  was  no  endowment  at  the  time 
of  the  marriage  that  the  widow  could  claim  her  dower  in  all 
the  lands  held  "by  the  husband  during  the  coverture.  Indeed 
Bracton,  whose  De  Legibus  et  Consuetudinibus  Anglise  is  supposed 
to  have  been  written  after  the  forty-sixth  year  of  Henry  III.,° 
notwithstanding  the  provision  of  Magna  Carta,  before  referred 
to,  in  his  definition  of  the  right  of  dower,  says  it  must  be  "  the 
third  part  of  all  the  lands  and  tenements  which  a  man  had  in 

1  1  Reeves' Hist.  Eng.  Law,  100-2  ;  2  Blaok.  Com.  133-4  ;  GlanviUe,  Lib.  6,  c.  1  ; 
Bract.  Lib.  2,  c.  30,  J  6 ;  4  Kent,  36  ;  1  Greenl.  Cruise,  164,  (*152,)  sec.  3  ;  Co. 
Litt.  33,  b. 

2  Glanv.  Lib.  6,  c.  1  ;  Brae.  Lib.  2,  c.  39,  §  6  ;  1  Reeves'  Hist.  Eng.  Law,  101  ; 
2  Black.  Com.  134. 

»  Glanr.  Lib.  6,  c.  2  ;  2  BI.  Com.  134 ;  1  Reeves'  Hist.  En^.  Law,  101 5  1  Greenl. 
Cruise,  164,  (*152,)  sec.  3. 

*  Cap.  7  ;  ante,  ?  17. 

•  2  Bl.  Com.  134  ;  GlanviUe,  Lib.  6,  ch.  S. 
«  1  Reeves'  Hist.  Eng.  Law,  90. 
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his  demense  and  in  fee,  of  which  he  could  endow  his  wife  on 
the  day  of  his  espousals."^  A  similar  rule  is  said  to  be  contained 
in  the  101st  chapter  of  the  Grand  Constumier  of  Normandy,^ 
a  work  supposed  to  have  been  produced  a  short  time  after  the 
publication  of  the  treatise  of  Bracton.*  But  Littleton  expressly 
lays  it  down  as  the  common-law  rule  in  the  time  of  Edward  IV. 
that  the  wife  should  have  for  her  dower  one-third  of  the  lands 
which  were  her  husband's  during  the  espousals  ;^  also  *that  she 
should  have  her  election  after  her  husband's  death  to  accept 
the  dower  assigned  her  at  the  church  door,  or  refuse  it,  and 
claim  her  dower  at  common  law.°  He  further  says  that  a  man 
might  endow  his  wife  ad  ostium  ecclesias,  of  the  whole,  the  half, 
or  any  lesser  part  of  his  lands,*  which  is  manifestly  a  change  in 
the  law  as  it  existed  in  the  time  of  Glanville.^ 

22.  It  is  to  be  observed  that  in  enlarging  the  ^ight  of  dower, 
Magna  Carta,  as  altered  and  confirmed  by  Henry  III.,  extends 
it  to  lands  held  by  the  husband  during  his  lifetime.^  This 
expression  appears  never  to  have  been  taken  literally,  but  has 
always  been  understood  to  mean  the  lands  held  by  the  husband 
during  the  coverture.^  Any  other  construction  would  have  in- 
volved titles  to.  real  estate  in  singular  uncertainty  and  confu- 
sion. Formerly,  also,  the  capital  messuage  was  exempt  from 
dower,  and  was  to  remain  whole  and  undivided." 

23.  Although  a  woman  had  no  power,  during  the  life  of  her 
husband,  to  dispose  of  her  inchoate  interest  in  the  lands  of 
which  she  had  been  endowed  ad  ostium  ecdesix,  yet  the  husband 
might  alien  his  wife's  dower  interest  in  any  manner  he  saw 
proper.  If,  however,  the  wife  declared  her  dissent  therefrom, 
she  might  claim  her  dower  after  her  husband's  death,  and  upon 
proof  of  such  dissent  could  recover  it  against  the  purchaser. 
In  such  case,  also,  the  heir  was  bound  to  deliver  to  the  widow 
the  specific  dower  assigned  her,  if  he  could ;  if  he  could  not 
procure  the  identical  land,  he  was  to  make  her  a  recompense 
equal  in  value ;  and  if  he  delivered  to  her  the  land  which  had 

»  Fol.  92 ;  1  Reeves'  Hist.  Eng.  Law,  312. 
2  2  Bl.  Com.  133 ;  1  Greenl.  Cruise,  165,  (*152,)  sec.  3. 
»  1  Reeves'  Hist.  Eng.  Law,  224. 

«  1  Inst.  sec.  37.  '  1  Inst.  sec.  41  ;  2  BI.  Com.  134. 

«  1  Inst.  sec.  39.  '  Co.  Litt.  36,  a. 

8  Cap.  7  ;  2  Bl.  Com.  134 ;  1  Greenl.  Cruise,  165,  (*152,)  sec.  4. 
s  2  Inst.  sec.  37  ;  1  Reeves'  Hist.  Eng.  Law,  242  ;  Beames'  Glanville,  113,  note; 
4  Kent,  36.  W  1  Reeves'  Hist.  Eng.  Law,  102. 
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been  sold,  he  was  in  like  manner  bound  to  recompense  the  pur- 
chaser.' 

24.  Where  dower  was  specifically  assigned  ad  ostium  ecclesiss, 
the  wife,  after  the  death  of  her  husband,  might  enter  upon  the 
lands  of  which  she  had  thus  been  endowed  without  any  further 
assignment.'  And  this  was  greatly  to  her  advantage,  for  thereby 
she  was  relieved  of  the  burdens  and  delays  incident  to  a  suit  to 

'  1  Beeves'  Hist,  Eng,  Law,  101-2  ;  Crabb's  Hist.  Eng.  Law,  81  ;  Glanv.  Lib.  6, 
c.  3,  IS.     Mr.  Beames  maintains  that,  according  to  thie  ti-ue  rendering  of  the  text  of 
GlanviUe,  the  widow  was  not  permitted*  to  recover  her  dower  as  against  a  purchaser 
from  her  husband.      The   following    is   his  translation  of  the  passage  in  question : 
"  And  so  far  is  the  woman  bomid  to  obey  her  husband;  that  if  her  husband  chooses 
to  sell  her  dower,  and  she  refuses  her  consent,  and  the  dower  be  afterwards  sold  and 
bought  under  these  circumstances,  the  wife  can  not,  after  the  death  of  her  husband, 
claim  her  dower  as  against  the  purchaser,   if  she  confess   in  court,  or  is   convicted 
upon  the  fact  that,  although  she  opposed  her  husband,  the  dower  was  sold  by  him." 
To  this  he  subjoins  the  following  note :  "I  have  fallowed  all  the  MS.  and  the  edition 
of  Glanville  published  in  1604,  in  admitting  not  into  the  text.     I  submit  that  this 
reading  is  sanctioned,  not  merely  by  the  previous  part  of  this  present  chapter,  but 
also  by  the  13th  chapter  of  the  present  book.     Yet  the  Regiam  Majestatem  makes  the 
validity  of  such  a  sale  to  depend  upon  the  wife's  consent — ^but  if  she  made  no  oppo- 
sition to  it,  it  seems  to  have  been  tantamount  to  a  positive  consent  (L.  2,  c.  15,  16.) 
From  considering  the  1 3th  chapter  of  the  present  book,  one  thing  seems  clear — that 
in  case  the  husband  disposed   of  his  wife's  dower,  the  heir  was  bound  to  render  an 
equivalent  to  the  purchaser,  if  the  land  was  recovered  from  him,  or  to  the  wife,  if  it 
was  not  so.     As  to  the  heir,  therefore,  it  was  immaterial ;  and  so,  perhaps,  it  might 
be  considered  with  respect  to  the  wife  and  purchaser  in  cage  the  heir,  as  heir,  was 
solvent ;  but  if  otherwise,  it  was  highly  material  to  ascertain  whose  right,  that  of  the 
wife,  or  that  of  the  purchaser,  was  paramount.     Bracton  is  more  explicit  than  our 
author ;  and  from  him  we  collect  that  a  distinction  should  be  made  whether  the  dower 
was  originally  named  or  not.     In  the  former  case  the  woman  could  pursue  the  iden- 
tical dower,  and  wrest  it  from  the  hands  even  of  a  purchaser.     In  the  latter  she  was 
obliged  to  resort  to  the  heir  for  an  equivalent.     In  the  first  case,  from  the  momen ; 
the  dower  was  named,  the  woman  acquired  a  certain  jus  et  dominium,  as  Bracton  ex- 
presses it,  in  the  property,  which  accompanied  it  into  whatever  hands  it  afterwards 
went,  and  gave  her  the  right  of  following  and  reclaiming  it.     But,  if  the  endowment 
were  general,  and  no  particular  land  specified,  the  wife  did  not  acquire  any  imme  ■ 
diate  right,  on  account  of  the  uncertainty,  it  being  questionable  what  identical  allot- 
ment would  fall  to  her  share  until  the  assignmeiit  took  place,   (Bracton,  300,b.)" 
Beames'  Glanville.  117,  note.     In  this  connection,  and  as  reflecting  some  light  upon 
this  controverted  point,  I  also  reproduce  chapter  1 3  of  the  sixth  book  of  Glanville,  as 
translated  by  the  same  writer :  "It  must  also  be  understood,  that  if  the  husband  of 
any  woman,  after  having  endowed  her  as  his  wife,  should  sell  her  dower  to  any  one,  his 
heir  shall  be  obliged  to  deliver  tlie  dower  to  the  woman,  if  he  possibly  can  ;  at  the  ^ame 
time  he  shall  be  bound  to  i-ender  a  reasonable  equivalent  to  the  purchaser  on  account  of 
the  sale  or  gift  of  his  ancestor.     If,  however,  the  heir  be  unable  so  to  do,  he  shall  be 
bound  to  make  to  the  woman  a  reasonable  compensation." 
'  1  Inst,  i  39. 
VOL.  I. — 2 
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recover  her  dower,  in  the  prosecution  of  which,  as  Coke  says, 
"  her  life  might  be  spent,  together  with  her  money  also  ;"*  for 
although  it  was  provided  by  Magna  Charta  that  dower  should 
be  assigned  her  within  forty  days  after  her  husband's  death,  yet 
until  the  passage  of  the  statute  of  Merton  there  was  no  penalty 
inflicted  nor  damages  awarded  for  withholding  the  dower,  and 
consequently  the  widow  was  frequently  subjected  by  the  tenant 
to  unjust  delays  and  oppressive  litigation.^ 

25.  The  statute  of  Merton  was  passed  in  the  20th  of  Henry 
III.^  Chapter  I.  was  expressly  designed  to  remedy  the  injustice 
noticed  in  the  preceding  section.  By  Bracton  it  is  called  Nma 
Constitutio.*  It  was  therein  provided  that  the  wife  should  re- 
cover damages  in  her  writ  of  dower  from  the  time  of  the  death 
of  her  husband ;  and  moreover  that  persons  convicted  of  de- 
forcing widows  of  their  dower  should  be  in  misericordid  to  the 
king.*  Before  the  making  of  this  statute,  i,t  had  been  an  open 
question  whether  the  tenant  in  dower  might  lawfully  bequeath 
the  grain  which  he  had  sown,  or  whether  it  should  go  to  the 
reversioner  vwith  the  lands.  Chapter  II.  removed  this  doubt, 
and  declared  in  favor  of  the  widow  that  she  might  bequeath  the^ 
growing  crop  upon  the  lands  held  in  dower.  And  this  provision 
extended  to  all  descriptions  of  dower.°  Although  the  statute  of 
Merton  gave  to  the  widow  damages  for  the  detention  of  her 
dower,  yet  it  did  not  permit  her  to  recover  costs ;  but  by  the 
statute  of  Gloucester,  passed  in  the  sixth  of  Edward  I.,  costs 
were  given  her  al^o.' 

26.  Littleton  tells  us  that  formerly  there  were  five  kinds  of 
dower,  namely,  dower  ad  ostium  ecclesix,  dower  by  the  common 
law,  dower  by  the  custom,  dower  ex  assensu  patris,  and  dower 
de  la  pluis  beale?  Dower  ad  ostium  ecclesise,  and  dower  by  the 
common  law  we  have  already  noticed. 

27.  Dower  by,  the  custom  was  where,  by  the  custom  of  any 
particular  locality,  the  widow  was  entitled  to  a  peculiar  and 
unusual  allotment  of  dower.     In  some  places  the  whole  land 

1  Co.  Litt.  34,  b.  '  Ibid,  and  32,  b.  ;  Eeeves'  Hist.  Eng.  Law,  261. 

'  2  Inst.  79,  80.  *  Lib.  4,  312,  and  lib.  2,  96  ;  Co.  Litt.  32,  b. 

s  Co.  Litt.  32,  b.;  1  Eeeres' Hist.  Eng.  Law,  261;  Stat,  of  Merton,  cap.  1;  2  Inst.  80. 
«  2  Inst.  80,  81  ;  1  Reeves'  Hist.  Eng.  Law,  262. 

1  Co.  litt.  32,  b.  note  4.     This  statute  is  set  out  at  length  in  2d  Inst.  277  to  330 
jnclnsive. 
»  Sec  SI. 
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was  assigned  her;  in  others  one-half,  and  in  others  again,  the 
one-foarth.* 

28.  Dower  ex  assenm  patris  was  where  the  father,  being  seised 
of  lands  in  fee,  permitted  his  son  and  heir  apparent,- at  the  time 
of  the  marriage  of  the  son,  to  endow  his  wife  at  the  church 
door,  of  a  portion  thereof.  This  species  of  dower  resembled 
dower  ad  ostium  eccledse,  and  as  was  the  rule  in  that  mode  of 
endowment,  no  further  assignment  was  necessary.'  The  widow 
might  enter  upon  the  dower  thus  assigned  her,  immediately 
upon  the  death  of  her  husband,  even  though  the  father  were 
still  living.^  It  is  said,  however,  and  with  apparent  reason, 
that  it  was  injportant  to  the  widow  that  she  should  have  a  deed 
from  the  father  showing  his  consent  to  the  endowment.* 

29.  Dower  de  la  pluis  beetle  was  where  the  husband  held  a 
portion  of  his  lands  by  knight  service,  and  a  portion  in  Socage, 
and  died  leaving  a  widow  and  a  son  within  the  age  of  fourteen 
years,  and  the  lord  of  whom  the  land  was  held  in  knight's 
service  entered  upon  that  portion  as  guardian  in  chivalry 
during  the  nonage  of  the  infant,  and  the  widow  entered  upon 
and  occupied  the  residue  as  guardian  in  socage.  If,  in  such 
Case,  she  brought  a  writ  to  be  endowed  of  the  whole  premises, 
she  was  compelled  to  endow  herself  de  la  pluis  beale ;  that  is  to 
say,  of  the  fairest  portion  of  the  tenements  held  by  her  as  guar- 
dian in  socage.' 

30.  Dower  by  the  common  law  is  the  only  one  of  these  sev- 
eral kinds  of  dower  that  prevails  in  the  United  States.  The 
first,  fourth,  and  fifth  were  long  since  abolished  in  England, 
the  fifth,  particularly,  sharing  the  fate  of  the  military  tenures 
of  which  it  was  an  appendage.* 

31.  While,  as  we  h&ve  seen,  some  writers,  including  Lord 
Coke,  confidently  assert  that  dower  in  lapds  formed  one  of  the 
institutions  of  the  Saxons,  there  are  others  who,  on  the  con- 
trary, maintain  that  it  was  not  known  in  England  until  after 
the  Norman  Conquest.  Chancellor  Kent  appears  to  be  of  this 
number.^    Sir  Martin  Wright  supposes  it  to  have  been  brought 

1  Litt.  g  37j  1  Greenl.  Cruise,  167,  (*154,)  §?  7-10. 

2  Litt.  ?  40.     See  GlanviUe,  b.  6,  ch.  17. 

'  Co.  Litt.  35,  b.     In  the  time  of  GlanylUe  this  was  an  unsettled  question  ;  b.  6,  ch.  17. 
*  Litt.  J  40.     See  Crabb's  Hist.  Eng.  Law,  80,  81.  '  Litt.  ?  48. 

'  Thomson's  Charters,  173  ;  Lambert  on  Dower,  14.     Dower  ad  ostium  ecdesia  and 
ex  assensu patris  are  abolished  by  3  and  4  Will.  IV.  c.  105,  §  13.     See  Appendix. 
0  4  Com.  36,  note  a.     See  ante  g  5. 
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to  England  by  the  Normans  as  a  branch  of  their  doctrine  of 
fiefs  or  tenures.^  Spelman  deduces  the  word  dos  from  the 
French  douaire?  And  in  Bacon's  Abridgment  it  is  said,  that 
among  the  feudists  the  rule  was  non  uxor  marito,  sed  uxori 
maritus  affert,  and  the  reason  given  is  that  the  husband  and 
eldest  son  of  the  family  being  brought  up  in  military  exercise, 
the  wife  and  youngest  sous  tilled  and  improved  the  land,  and 
in  the  expeditions  of  the  former,  the  latter  found  provisions  for 
the  army,  and  having  the  third  part  in  labor,  the  wife  had  the 
'  third  part  of  the  feud  for  the  maintenance  of  herself  and  the 
younger  children  during  her  life.' 

32.  But  whatever  question  there  may  be  as  to  the  nation  or 
people  with  whom  this  institution  originated,  no  doubt  can 
exist  as  to  the  motive  which  led  to  its  adoption  into  the  com- 
mon law  of  England.  It  is  a  provision  intended  for  the  suste- 
nance of  the  wife  and  younger  children  at  a  time  when  the 
husband  and  father  can  no  longer  minister  to  their  wants.^ 
The  dependent  condition  of  the  widow,  and  the  helplessness  of 
the  orphan,  have  ever  been  proverbial,  and  many  centuries  ago 
it  was  written  of  them  that  they  should  be  constantly  held  in 
remembrance  by  the  Great  Father  of  all.  A  feeling  of  tender- 
ness and  pity  for  their  forlorn  and  destitute  condition  is  a  com- 
mon sentiment  with  mankind,  and  the  instincts  of  humanity 
have  declared  that  a  fund  sacred  to  that  purpose  alone  should 
be  set  apart  for  their  maintenance  and  support.  "The  relation 
of  husband  and  wife,"  says  Sir  Joseph  Jekyll,  "as  it  is  the 
nearest,  so  it  is  the  earliest;  and  therefore  the  wife  is  the 
proper  object  of  the  kindness  and  care  of  the  husband.  The 
husband  is  bound  by  the  law  of  God  and  man  to  provide  for 
her  during  his  life ;  and  after  his  death  the  moral  obligation  is 
not  at  an  end ;  but  he  ought  to  take  care  of  her  provision  during 
his  own  life.  This  is  the  more  reasonable,  as  during  the  cover- 
ture, the  wife  can  acquire  no  property  of  her  own.  If, 'before 
her  marriage  she  had  a  real  estate,  this,  by  the  coverture,  ceases 
to  be  hers.  Her  personal  property  becomes  his  absolutely,  or 
at  least  is  subject  to  his  control ;  so  that,  unless  she  has  a  real 

'    1  Wright  on  Tenures,  192  ;  4  Kent,  36,  note ;  Steams'  Real  Act,  (274,)  2d  ed. 

*  Spelm.  tit.  Doarium,  175. 

'  2  Bac.  Abr.  356,  note,  citing  Spelman,  tit.  Doarium,  175. 

♦  Tlie  real  objects  of  dower  are  sustenance  for  the  wife,  and  nurture  and  educa- 
tion for  the  children.     Flota,  L.  5,  cap.  23. 
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estate  of  her  own,  (which  is  the  case  of  but  few,)  she  may,  by 
his  death,  be  destitute  of  the  necessaries  of  life,  unless  provided 
for  out  of  his  estate,  either  by  jointure  or  by  dower.  As  to  the 
husband's  personal  estate,  unless  restrained  by  special  custom, 
which  very  rarely  takes  place,  he  may  give  it  all  away  from 
her,  so  that  his  real  estate,  if  he  has  any,  is  the  only  plank  she 
can  lay  hold  of  to  prevent  her  sinking  under  het  distress. 
Thus  the  wife  is  said  to  have  a  moral  right  to  dower."* 

33.  In  the  earlier  ages  it  was  considered  of  paramount  im- 
portance to  guard  and  protect  the  dower  interest  of  the  widow ; 
for  by  the  olci  law  lands  could  not  be  devised,  unless  it  were  in 
some  particular  places,  by  the  custom,  until  the  statute  of 
Henry  VIII.  And  in  those  early  days  the  personal  estates  of 
the  wealthiest  were  inconsiderable,  and  before  trusts  were 
invented,  which  was  at  a  comparatively  recent  period,  the 
husband  could  give  his  wife  nothing  during  his  own  life.^ 
Hence,  without  her  dower,  the  widow,  in  most  instances,  would 
have  been  left  without  any  provision  whatever.  Hence,  too, 
we  find  the  sturdy  and  chivalrous  barons  of  more  than  six  cen- 
turies ago,  incorporating  into  the  Great  Charter  of  their  liber- 
ties a  provision  intended  to  endure  for  all  time,  securing  to  the 
widow  her  right  of  dower.  It  would  seem  also  that  the  Church, 
ever  vigilant  and  active,  untiringly  exerted  its  commanding 
influence  to  establish  upon  a  firm  foundation  this  all-important 
right.  "  The  provision  for  the  widow,"  says  Mr.  Maine,  "  was 
attributable  to  the  exertions  of  the  Church,  which  never  relaxed 
its  solicitude  for  the  interest  of  wives  surviving  their  husbands 
— winning,  perhaps,  one  of  the  most  arduous  of  its  triumphs, 
when  after  exacting  for  two  or  three  centuries  an  express  prom- 
ise from  the  husband  at  marriage  to  endow  his  wife,  it  at  length 
succeeded  in  engrafting  the  principle  of  dower  on  the  customary 
law  of  all  Western  Europe.  Curiously  enough,  the  dower  of 
lands  proved  a  more  stable  institution  than  tlie  analogous  and 
more  ancient  reservation  of  certain  shares  of  the  personal  pro- 
perty to  the  widow  and  children."*  According  to  Lord  Bacon, 
"  the  tenant  in  dower  is  so  much  favored  as  that  it  is  the  com- 
mon by-word  in  the  law  that  the  law  favoreth  three  things : 

»  2  p.  Wms.  702,  in  Banks  v.  Sutton. 

'  I  Inst,  by  Harg.  &  B.  13  ed.  30,  b.  note  8  ;  1  Thomas'  Coke,  442,  (*567,)  30,  b. 
note. 

*  Maine's  Anc.  Law,  224. 
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1.  Life ;  2.  Liberty ;  3.  Dower."*  Favorabilia  in  lege  sunt,  vita, 
fiscus,  dos,  libertas,  was  indeed  a  maxim  of  the  law,  and  the 
Year  Books  and  early  reports  contain  ample  proofs  of  the 
liberal  spirit  manifested  by  the  courts  in  its  application.^ 

34.  It  must  be  admitted,  however,  that  some  of  the  causes 
which  led  to  this  extreme  jealousy  of  the  law,  and  watchful 
care  of.  the  courts  on  behalf  of  the  dowress,  have,  in  a  measure, 
disappeared.  The  rigor  of  the  ancient  common  law  has  been 
greatly  softened.  The  right  of  separate  propertj'  in  the  wife  is 
now  liberally  accorded  her;  and  the  same  humane  and  chival- 
rous spirit  which  first  led  to  the  establishment  of  the  estate  in 
dower  has,  in  the  progress  of  time,  and  with  beneficent  hand, 
sundered  many  of  the  fetters  with  which  her  property  interests 
were  formerly  bound.  In  some  of  the  American  States  the 
right  of  dower  has  been  greatly  extended.  In  others,  in  default 
of  issue,  and  where  the  husband  dies  intestate,  she  succeeds  to 
the  entire  estate  remaining  after  payment  of  his  debts.  Possibly 
there  is  a  tendency  in  modern  legislation  to  proceed  to  the 
opposite  extreme;  for  while,  at  all  times,  ample  provision 
should  be  made  for  the  widow,  it  should  not  be  forgotten  that 
there  may  be  others  besides  lineal  descendants,  who,  by  the  ties 
of  blood,  and  the  laws  of  nature,  have  likewise  claims  upon  the 
estate  of  the  deceased. 

>  Bacon's  Beading  on  the  Stat,  of  Uses,  ed.  1642,  pp.  31,  33. 
2  Park,  Dower,  2 ;  Cro.  Car. 301 ;  Cro.  Jac.Ul  ;  9  Co.  17,  b. ;  3  Atk.  37;  1  Dall. 
Bep.  417. 
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5  1.  Introluotory.       * 

2-S.  Dower 

in  Virginia. 

6-7. 

Massachusett.-'. 

8. 

Connecticut, 

9. 

New  Jersey. 

10. 

New  York. 

11,  12. 

Delaware. 

13,    14. 

South  Carolina. 
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Alabama. 
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Bhode  Island. 
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New  Hampshire 

I  25.  Dower  in  Pennsylvania. 


26. 

Ohio. 

27,  28. 

Indiana. 

29. 

Illinois. 

30. 

Michigan. 

31. 

Missouri. 

32. 

Arkansas. 

33. 

Maine. 

34. 

Florida. 

35. 

Wisconsin. 

36. 

Iowa, 

37. 

Minnesota. 

38. 

Oregon- 

39. 

Kansas. 

40. 

Texas. 

41. 

California. 

42. 

Louisiana. 

1.  A  BRIEF  account  of  the  introduction  of  dower,  and  its 
early  history  in  this  country,  seems  a  proper  accompaniment 
to  the  preceding  chapter,  and  may  prove  not  altogether  with- 
out profit  to  the  practitioner,  nor  entirely  devoid  of  interest  to 
the  student  of  the  law. 

2.  Virginia. — The  first  charter  to  Sir  Thomas  Gates  and 
others,  for  the  settlement  of  Virginia,  bears  date  April  10,  1606, 
and  was  granted  bj'  James  I.  in  the  fourth  year  of  his  reign.' 
By  that  instrument  it  is  declared  that  the  colonists  and  their 
descendants  "shall  have  and  enjoy  all  liberties,  franchises,  and 
immunities  within  any  of  our  other  dominions,  to  all  intents 
and  purposes  as  if  they  had  been  abiding  and  born  within  this 
our  realm  of  England,  or  any  other  of  our  said  dominions."* 
Among  the  "  Articles,  Instructions,  and  Orders,  made  sett  down 
and  established  "  by  the  king  "  for  the  good  order  and  govern- 
ment of  the  two  several  colonies  and  plantations  to  be  made  by 


1  Smith's  App.  No.  1,  p.  I. 


^  Sec.  15  ;  1  Hen.  Stat,  at  Large,  p.  64. 

(23) 
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our  loving  subjects  in  tlie  country  'called  Virginia,"  is  the  fol- 
lowing :  "  And  moreover  wee  do  hereby  ordaine  and  establish 
for  us,  our  heirs  and  successors,  that  all  the  lands,  tenements, 
and  hereditaments;  to  be  had  and  enjoyed  by  any  of  our  sub- 
jects within  the  precincts  aforesaid,  shal  be  had  and  inherited 
and  injoyed  according  as  in  the  like  estates  they  be  had  and 
enjoyed  by  th^  lawes  within  this  realme  of  England.'"    It  was 
in  December,  1606,  that  the  adventurers  who  were  to  find  a 
new  home  beyond  the  Atlantic,  Captain  John  Smith  among 
the  number,  set  sail  from  England  for  Virginia,  and  late  in  the 
following  season  landed  upon  the  banks  of  the  James  liiver, 
selected  a  site  for  the  colony,  and  proceeded  to  take  measures 
for  the  establishment  of  the  infant  commonwealth.     At  that 
time  there  were  but  two  settlements  of  whites  along  the  whole 
extent  of  our  shores,  that  of  the  Spaniards  at  St.  Augustine, 
away  in  the  extreme  southwest,  and  a  small  colony  of  the 
French,  who  had  landed  at  Port  Royal  some  two  years  before. 
The  remainder  of  the  continent  was  a  wide-spread  wilderness. 
3.  It  was  but  natural  that  the  colonists  should  bring  with 
them  many  of  the  laws  and  customs  of  the  mother  country. 
It  needed  not  "  Articles  and  Instructions"  from  the  king  to 
secure  this  result;  and  it  would  have  been  difficult  for  him, 
even  by  an  arbitrary  exercise  of  the  powers  reserved  in  the 
charter,  if  he  had    been  so   disposed,  to  entirely  defeat  the 
wishes  and  inclinations  of  the  colonists  in  this  respect.    As 
their  ancestors,  upon  the  banks  of  the  Runingmede,  had  not 
been  unmindful  of  the  widow  and   the  orphan,  so  we  find, 
among  the  ancient  records  of  the  colony,  unmistakable  evi- 
dence that  the  same  thoughtful  regard  and  provident  care  for 
the  dependence  of  the  one,  and  the  helplessness  of  the  other, 
were  manifested  by  the  men  who  had  taken  up  their  abode  in 
the  forest,  upon  the  banks  of  the  James  River,  three  thousand 
miles  from  the  land  of  their  birth.     But  a  little  more  than 
twenty  years  from  the  time  the  vessels  of  the  emigrants  first 
sailed  along  the  James  River — some  fourteen  years  only  after 
the  gentle   Pocahontas  exchanged   marriage  vows  with   John 
Rolfe,  and  about  seven  years  from  the  time  the  Pilgrim  Fathers 
landed  at  Plymouth  Rock — ^the  right  of  a  widow  to  dower  in 
the  lands  of  her  deceased  husband  was  distinctly  recognised, 

1  Not.  20,  1606  ;  MS.  record  book  in  tbe  Register's  Office,  Va.,  Book  No.  2.  p.  1 ; 
1  Hen.  Stat,  at  Large,  67,  69. 
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in  the  exercise  of  their  judicial  functions,  by  the  "Governor 
and  Council  of  Virginia."  The  following  entry,  taken  from 
some  loose  manuscript  sheets  found  among  the  acts  of  the  Gen- 
eral Assembly  of  the  period  to  which  they  relate,  will  verify  the 
truth  of  this  observation : 

A  court  at  James  citty  the  16th  Nov.,  1627.  Capt.  ffrancis  West,  Esq.,  Gov- 
ernor, &o.  Doct.  Pott,  Mp.  Persey,  Capt.  Smith,  Mr.  Secretary,  Capt.  Mat- 
thewes,  Capt.  Tucker,  Mr.  ffarrar. 

At  this  court  the  lady  Temperance  Yeardley  came  and  did  fully  and  abso- 
lutely confirm,  as  much  as  in  her  lay,  the  conveyance  made  by  her  late  husband, 
Sir  George  Yeardley,  knt.,  late  Governor,  deceased,  unto  Abraham  Persey,  Esq., 
for  the  lands  of  Flowerdieu  Hundred,  being  one  thousand  acres,  and  of  Wean- 
doke  on  the  opposite  side  of  the  water,  being  2200  acres.  And  the  said  lady. 
Temperance  Yeardley,  did  then  altogether  absolutely  disclaime  and  release  unto 
the  said  Abraham  Persey,  all  her  right,  interest  and  claime,  in  all  and  eyery 
part  of  the  said  lands,  to  herself  anyways  being  and  appertaining,  either  by  way 
of  dower  or  thirds.' 

The  next  notice  of  the  right  of  dower  we  have  is  the  follow- 
ing, from  which  it  appears  that  it  was  not  always  restricted  to 
one-third  of  the  husband's  estate : — 

Streeter  ».  Burbagc's  heir. 

In  the  difference  between  Capt.  Streeter  who  married  Mrs.  Burbage,  the  relict 
of  Capt.  Thomas  Burbage,  It  is  ordered.  That  the  plantation  of  the  said  Bur- 
bage att  Nansemund  be  equally  divided  in  quantity  and  quality  both  land  and 
houseing,  and  all  other  lands  of  the  said  Burbage  be  divided  according  to  quan- 
tity and  quality  as  aforesaid,  into  thirds  by  a  jury  upon  the  place  ;  of  both  which, 
being  soe  devided,  the  said  Streeter's  wife  is  to  chuse  which  half  of  the  planta- 
tion att  Nanzemund,  and  which  thirds  of  the  other  land  she  pleaseth  to  enjoy; 
the  same  only  for  her  life ;  and  Wm.  Burbage  to  take  the  remainder  as  heir  at 
lawe,  the  charges  of  those  divisions  to  be  bearen  according  to  each  others  pro- 
portions.^ 

4.  Although,  as  above  shown,  the  right  of  dower  appears  to 
have  been  recognized  by  the  judicial  authorities,  there  was  no 
express  enactment  on  the  subject  until  the  meeting  of  the 
"  Grand  Assembly  at  James  City,"  in  September,  1664,  at  which 
time  the  following  law  was  passed : — 

Act  VII.  An  act  concerning  Widdows  thirds. 

Whereas,  some  doubts  have  risen  about  the  proportioning  and  assigning  the 
thirds  of  the  estates  of  persons  intestate  to  their  widdows,  It  is,  for  explanation, 
enacted*  by  this  grand  assembly  and  the  authority  thereof,  that  the  estate  of  all 
persons  intestate,  or  where  the  will  isdoubtfuU,  whether  personall  orreall,  vizt. 
land  cleered,  or  wood  land,  and  houseing,  may  be,  according  to  the  quantity 

1  1  Hen.  Stat,  at  Large,  145,  note. 

»  Public  orders  of  Assembly,  March  24th,  1655  ;  1  Hen.  Stat,  at  Large,  405. 
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and  quality  of  the  said  land  and  hovuseing,  divided  equally  into  thirds,  and  the 
widdow  to  have  her  choice  after  the  division.' 

Thus  stood  the  law  in  Virginia  until  1673,  Subsequently, 
"  att  a  Grand  Assembly  holden  at  James  city,"  o^  the  20th  of 
October,  1763,  "  to  the  glory  of  Almighty  God,  and  publique 
Weale  of  this,  his  Majestie's  Colony  of  Virginiia,  were  enacted 
as  folio weth :" — 

Act  I.  An  act  for  establishing  the  dowers  of  Widdows. 

Whereas,  many  doubts  have  arisen  concerning  the  estates  of  persons  dying 
intestate,  and  of  what  parte  thereof  ought  to  appertaine  to  the  widdovr  ;  for  the 
clearing  whereof,  Be  it  enacted  by  the  governor,  councell  and  burgesses  of  the 
grand  assembly,  and  the  authority  thereof,  that  where  persons  dye  intestate, 
the  widdow  shal  be  endowed  with  the  third  part  of  the  real  estate  to  bee  equally 
divided  as  to  housing,  ffenced  grounds,  orchards,  woods,  and  other  valuable  con- 
venifences,  dureing  her  naturall  life,  and  the  tfiird  part  of  the  personal  estate, 
if  there  be  but  one  or  two  children,  but  if  there  be  any  nunber  of  children  more, 
how  many  soever,  in  that  case  the  personall  estate  to  be  devided  amongst  the 
widdow  and  all  the  children,  share  and  share  alike  ;  and  in  case  the  husband 
make  a  will,  that  he  hath  it  in  his  power  to  devise  more  to  his  wife  than  what 
is  above  determined,  but  not  lesse.' 

5.  An  act  passed  at  the  session  of  October,  3705,  provided 
that  the  widow  of  an  intestate  should  be  endowed  of  one  full 
equal  third  part  of  the  lands  of  her  deceased  husband  "  in  man- 
ner as  is  directed  and  prescribed  by  the  laws  and  constitutions 
of  the  kingdom  of  England."  It  also  gave  her  the  right  to  con- 
tinue in  the  mansion  house  of  her  husband,  and  the  messuage 
thereto  belonging,  free  of  charge,  until  her  dower  was  assigned. 
But  in  case  a  jointure  was  settled  upon  her  in  the  lifetime  of  her 
husband,  such  "  as  by  law  doth  barr  her  of  her  dower,"  she  was 
restricted  thereto.'  This,  statute  was  substantially  re-enacted  at 
the  session  of  1748.*  At  the  sessions  of  October,  1705,  and  Feb- 
ruary, 1727,  acts  were  passed  relating  to  dower  in  slaves,  and 
the  remedy  of  "the  widow  in  such  cases."  A  similar  statute  was 
passed  in  1748.*  Chapter  I.  of  the  acts  of  the  same  session 
directs  the  mode  of  relinquishment  of  dower  by  femes  covert.^ 
The  subsequent  legislation,  commencing  with  the  session  of  Oc- 
tober^ 1785,  in  which  dower  in  equitable  estates  was  first  pro- 

1  2  Hen.  Stat,  at  Large,  212.  '  2  Hen.  Stat,  at  Large,  303.     » 

3  3  Hen.  Stat,  at  Large,  374,  Jg  S,  9. 

*  5  Hen.  Stat,  at  Large,  448,  §§  14,  15. 

»  3  Hen.  Stat,  at  Large,  334,  335,  §?  9,  10,  11  ;  4  Hen,  Stat,  at  Large,  227,  J  18, 

6  5  Hen.  Stat,  at  Large,  445,  446,  §g  5-8. 

'  5  Hen.  Stat,  at  Large,  410,  411,  \\  5-8. 
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vided  for,  will  be  noticed,  under  appropriate  heads,  in  the  en- 
suing pages. 

6.  Massachusetts. — The  earliest  law  in  Massachusetts,  con- 
ferring the  right  of  dower,  is  the  colony  act  of  1641,^  which 
reads  as  follows : — 

Forasmuch  as  no  proyision  hath  been  made  for  any  certain  maintenance  of 
wives  after  the  decease  of  their  husbands : 

It  is  ordered  by  this  court,  and  the  authority  thereof,  that  every  married 
-woman  (living  with  her  husband  in  this  jurisdiction,  or  other  where  absent  from 
him  with  his  consent,  or  through  his  mere  default,  or  inevitable  providence,  or 
in  case  of  divorce  where  she  is  the  innocent  party),  that  shall  not,  before  mar- 
riage, be  estated  by  way  of  jointure,  in  some  houses,  lands,  tenements,  or  other 
hereditaments  for  term  of  life,  shall,  immediately  after  the  death  of  her  husband, 
have  right  and  interest,  by  way  of  dowry,  in  and  to  one  third  part  of  all  such 
houses,  lands,  tenements,  and  hereditaments,  as  her  husband  was  seised  of  to 
his  own  use,  either  in  possession,  reversion  or  remainder,  in  any  estate  of  in- 
heritance (or  frank  tenement  nut  then  determined),  at  any  time  during  the  mar- 
riage, to  have  and  enjoy  for  the  term  of  her  natural  life,  according  to  the  estate 
of  such  husband,  free  and  fully  discharged  of  and  from  all  titles,  debts,  rents, 
charges,  judgments,  executions,  and  other  incumbrances  whatsoever,  had,  made, 
or  suffered  by  her  husband  during  the  said  marriage  between  them,  or  by  any 
other  person  claiming  by,  from,  or  under  him,  or  otherwise  than  by  some  act  or 
consent  of  such  wife,  signified  by  writing  under  her  hand,  and  acknowledged 
before  some  magistrate,  or  others,  authorized  thereunto,  which  shall  bar  her 
from  any  right  or  interest  in  such  estate.  And  if  the  heir  of  the  husband,  or 
other  person  interested,  shall  not,  within  one  month  after  lawful  demand  made, 
assign  and  set  out  to  such  widow  her  just  third  part  with  oonveniency,  or  to 
her  satisfaction  according  to  the  intent  of  this  law,  then  upon  a  writ  of  dowry 
in  the  court  of  that  shire  where  the  said  houses,  lands,  tenements,  or  other  here- 
ditaments shall  lie,  or  in  the  court  of  assistants,  if  the  same  lie  in  several  shires, 
her  third  part  or  dowry  shall  be  assigned  her,  to  be  set  out  in  several  by  metes 
and  bounds,  by  such  persons  as  the  same  court  shall  appoiift  for  that  purpose, 
with  all  costs  and  damages  sustained  ;  provided,  always,  this  law  shall  not  ex- 
tend to  any  houses,  lands,  tenements  or  other  hereditaments  sold  or  conveyed 
away  by  any  husband,  bona  fide,  for  valuable  consideration  before  the  last  of 
November,  one  thousand  six  hundred  and  forty-seven.  Provided,  also,  that 
every  such  widow  so  endowed  as  aforesaid,  shall  not  commit  or  suffer  any  strip 
or  waste,  but  shall  maintain  all  such  houses,  fences,  and  inclosures  as  shall  be 
assigned  to  her  for  her  dowry,  and  shall  leave  the  same  in  good  and  sufficient 
reparation  in  all  respects.' 

1  1  Washb.  Real  Prop.  140,  note ;  4  Dane's  Abr.  664  ;  Stearns'  Real  Act,  279. 
"  A^i  Abstract  of  the  Lawes  of  New  England,"  as  they  were  then  established  was  pub- 
lished in  London  in  1641,  but  prior  to  the  adoption  of  the  act  above  given.  Chapter 
IV.  of  the  laws  thus  published  regulates  the  right  of  descent,  but  is  silent  as  to  any 
provision  for  the  widow.     3  Force's  Hist.  Tracts,  No.  IX.  p.  8. 

It  may  be  remarked  in  this  connection  that  the  Massachusetts' colony  act  of  1641  ap- 
pears to  be  the  first  legislative  enactment,  on  the  subject  of  dower,  on  this  side  the 
Atlantic,  the  Virginia  statute  of  1664  being  the  next  in  order. 

'  Anc.  Laws  and  Char.  Mass.  Bay,  99. 
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By  the  terms  of  the  proviso  in  this  act,  excepting  from  its 
operation  lands  sold  or  conveyed  by  the  husband  prior  to 
November,  1647,  it  would  seem  that  anterior  to  that  date  the 
right  of  dower  was  not  very  securely  established,  otherwise  it 
would  have  prevailed  against  a  purchaser  from  the  husband 
alone,  notwithstanding  the  language  of  the  proviso. 

7.  The  Province  Law  of  1696,  which  directed  the  mode  of 
distribution  of  insolvent  estates  among  creditors,  contained  a 
clause  securing  the  right  of  dower.^  In  1701  was  passed  "  an 
act  for  the  speedy  and  convenient  assignment  of  dower,"  resem- 
bling, in  its  general  features,  the  statute  now  in  force."  A  law 
of  1783  gave  to  the  widow  the  right  to  waive  the  provisions 
of  her  husband's  will  in  her  favor,  and  take  dower  in  his 
estate.'  Another  law  of  the  same  year  declares  "  that  the 
widow  of  the  deceased  shall,  in  all  cases,  be  entitled  to  her 
dower  in  the  real  estate  (where  she  shall  not  have  been  other- 
wise endowed  before  marriage),  and  to  a  recovery  of  the  same 
in  manner  as  the  law  directs."*  The  right  of  dower  was  also 
protected  in  equities  of  redemption  taken  on  attachment  or 
execution  against  the  husband,"  and  also  in  estates  confiscated 
under  the  act  of  1779  f  and  no  deed  or  mortgage  of  the  hus- 
band was  to  bar  the  wife's  dower  unless  she  joined  therein.' 
In  the  act  regulating  descents  was  a  clause  securing  to  the 
"  widow  her  dower  at  the  common  law,  unless  she  be  lawfully 
barred  of  the  same."*  The  foregoing  comprehend  the  material 
provisions  of  the  laws  of  Massachusetts  respecting  dower,  down 
to  the  revision  of  1836. 

8.  Connecticut. — In  the  revision  of  the  statutes  of  Connec- 
ticut made  in  1672,  many  of  the  material  portions  of  the 
Massachusetts  colony  act  of  1641'  were  adopted,  with  one 
important  variation.     By  the  act  last  mentioned  the  wife  was 

1  Anc.  Laws  and  Char.  Mass.  Bay,  290  ;  incorporated  in  act  of  1784,  ch.  2;  1  Laws 
Ma£s.  152. 

2  Ibid.  p.  359-362  ;  see,  also,  Acts  1783,  ch.  40  ;   1  Mass.  Laws,  p.  119. 
»  1  Laws  of  Mass.  p.  94,  ch.  24,  §  8  ;  Acts  of  1783. 

*  1  Laws  of  Mass.  p.  106,  ch.  36,  §  4  ;  Laws  of  1783. 

5  1  Laws  of  Mass.  142,  ch.  57,  ?  4  ;  Laws  of  1783. 

s  1  Laws  of  Mass.  51,  ch.  50,  J  2  ;  Acts  of  1780. 

'  1  Laws  Mass.  HI,  ch.  37,  ?  5  ;  Acts  of  1783. 

s  2  Laws  Mass.  146,  ch.  90,  g  1 ;  Acts  of  1805. 

9  Stat.  Conn.  (1796,)  p.  146,  |  1  ;  Stat.  Conn.  (1808,)  p.  239,  and  note  ;  Stat. 
Conn.  (1821, )  p.  180,  and  note;  State  Conn.  (1838,)  p.  188;  Rev.  Stat.  1849,  p. 
276  ;  Comp.  Stat.  1854,  p.  382. 
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dowable  of  all  lands  of  ■which  the  husband  was  seised  during 
the  coverture.  By  the  statute  as  adopted  in  Connecticut  the 
right  of  dower  was  restricted  to  the  estate  of  which  the  hus- 
band was  seised  at  the  time  of  his  death.  The  first  section 
reads  as  follows : — 

Every  married  woman  living  with  her  husband  in  this  State,  or  absent  else- 
where from  him  with  his  consent,  or  through  his  meer  Default,  or  by  inevitable 
Providence ;  or  in  case  of  Divorce  where  she  is  the  innocent  party,  that  shall  not, 
before  marriage,  be  estated  by  way  of  jointure  in  some  Houses,  Lands,  Tene- 
ments, or  Hereditaments  for  Term  of  life ;  or  with  some  other  estate  in  lieu 
thereof,  shall  immediately  upon  and  after  the  death  of  her  husband,  have  right, 
title,  and  interest,  by  way  of  dower,  in  and  unto  one-third  part  of  the  real  estate 
of  her  said  deceased  husband,  in  houses  and  lands  which  he  stood  possessed  of 
in  his  own  right  at  the  time  of  his  decease,  to  be  to  her  during  her  natural  life ; 
the  remainder  of  the  estate  shall  be  disposed  of  according  to  the  will  of  the 
deceased ;  and  when  there  is  no  will  according  law.' 

The  same  act,  as  subsequently  revised,  provided  a  mode  for 
the  speedy  assignment  of  dower;  forbid  waste,  and  declared 
the  remedy  in  such  cases."  In  1699  the  Massachusetts  act  of 
1692,  providing  for  the  distribution  of  intestate  estates,  was 
adopted.'  This  act  contained  a  saving  of  the  widow's  "  dower 
or  thirds  in  the  houses  and  lands  during  her  life,"  where  she 
had  not  been  otherwise  endowed  before  marriage.*  Dower  was 
also  protected  in  insolvent  estates.*  In  1794  an  amendment 
was  made  conferring  upon  judges  of  probate  power  to  order  the 
assignment  of  dower.®  The  material  provisions  of  these  enact- 
ments are  still  in  force.' 

9.  New  Jersey. — In  East  Jersey,  in  1682,  it  was  provided  that 
the  estate  of  a  feme  covert  might  be  conveyed  by  deed  ac- 
knowledged in  the  Court  of  Common  Eight,  the  wife  declaring 
upon  such  examination  that  she  signed  it  freely,  without 
threats  or  compulsion  of  her  husband.     By  a  subsequent  act 

1  Stati  Conn.  (1796,)  p.  146,  ?  1  ;  Stat.  Conn.  (1808,)  p.  239,  and  note;  Stat. 
Conn.  (1821,)  p.  180,  and  note ;  Stat.  Conn.  (1838,)  p.  188  ;  Rev.  Stat.  1849,  p.  276; 
Comp.  Stat.  1854,  p.  382. 

2  ^§  2,  3,  4.  The  2d  section  was  passed  in  Oct.  1736 ;  the  3d  section  was  in  the 
original  revision  of  1672  ;  the  4th  section  was  introduced  in  the  revision  of  1702.  Stat. 
Conn.  (1808,)  p.  240,  notes. 

'  Stat.  Conn.  (1808,)  265,  and  note,  p.  266. 

'  Ibid.  ?  12  ;  see  p.  267,  g  16,  and  note  13. 

'  Stat.  Conn.  (1808,)  pp.  275-6. 

6  Stat.  Conn.  (1796,)  p.  148;  Stat.  Conn.  (1808,)  p.  240. 

'  See  Comp.  Stat.  1854,  p.  382,  ch.  3  ;  p.  498.  §  40  ;  p.  499  ;  p.  504,  g  59.  [Pub- 
lic Acts  1875,  p.  376.  The  law  has  since  been  modified  by  the  Act  of  March  16,  1877. 
See  infra,  p.  590,  note.] 


30  THE  LAW  OP  DOWEE.  [CH.  II. 

this  acknowledgment  might  be  made  before  a  judge  of  any 
court  of  record  in  the  Province.'  An  amendatory  act  relating 
to  descents,  passed  May  24,  1780,  contained  a  saving  clause 
that  none  of  the  provisions  thereof  should  affect  marriage  set- 
tlements, jointures,  nor  the  widow's  "  right  of  dower.'"*  In  1795 
the  widow  was  authorized  to  bequeath  crops  growing  on  the 
lands-  assigned  her  in  dewer  f  and  a  year  later  it  was  enacted 
that  her  right  should  not  be  barred  by  the  conviction  of  the 
husband  of  any  crime  or  offence  against  the  State.^  "  An  act 
relative  to  dower"  was  passed  January  31, 1799,  the  first  section 
of  which  is  as  follows : 

The  ■widow,  whether  alien  or  not,  of  any  person  dying  intestate,  or  otherwise, 
shall  be  endowed  for  the  term  of  her  natural  life,  of  the  one  full  and  equal  third 
part  of  all  the  lands,  tenements,  and  other  real  estate  whereof  her  husband,  or 
any  other  to  his  use,  was  seised  of  an  estate  of  inheritance  at  any  time  during 
the  coverture,  to  which  she  shall  not  have  relinquished  or  released  her  right  of 
dower  by  deed  executed  and  acknowledged  in  the  manner  prescribed  by  law  for 
that  purpose.' 

The  widow  was  to  remain  in  the  mansion  house  of  her  hus- 
band until  her  dower  was  assigned  f  a  remedy  was  given  her 
in  case  she  was  deforced  of  her  dower,  or  it  was  unfairly 
assigned  her,  or  was  not  assigned  within  forty  days  from  the 
death  of  her  husband  f  judgment  against  the  husband  by 
default,  or  a  collusive  recovery  against  him,  was  not  to  impair 
her  right;"  provision  was  also  made  for  the  admeasurement 
and  assignment  of  dower.'  Many  of  the  material  provisions  of 
this  statute  are  still  in  force  in  New  Jersey.'" 

1  Fields'  Prov.  Courts  of  N.  J.  206,  citing  "  Grants  and  Concessions,"  pp.  235,  371. 

The  same  writer  says :'"  Our  fathers  brought  with  them  the  common  law It 

was  their  birthright — ^their  inheritance  ;  and  they  transplanted  it,  along  with  themselves 
to  this  congenial  soil,  where  it  at  once  took  root  and  flourished.  lis  ample  folds  cov- 
ered all  the  nakedness  of  our  provincial  enactments.  Its  abundant  resources  supplied 
all  their  deficiency."  Ibid.  pp.  15,  16.  The  act  of  Deer.  2,  1743,  also  declares  "how 
the  estate  or  right  of  a  feme  covert  may  be  conveyed  or  extinguished."  Acts  of  Gen- 
eral Assembly,  by  Allison,  p.  132. 

'  Laws  of  N.  J.  by  Paterson,  pp.  43,  44,  ^  4  ;  see,  also,  Act  of  1817,  Laws  of  N.  J. 
by  Justice,  p. '610,  §  7;  Stat.  N.  J.  (1847,)  340. 

'  Laws  of  N.  J.  by  Paterson,  192. 

*  Act  of  1796,  I  75;  Laws  of  N.  J.  by  Paterson,  p.  221 ;  Laws  of  N.  J.  by  Justice, 
263;  Stat.  N.  J.  (1847,)  284. 

«  Stat.  Conn.  (1808,)  pp.  275-6. 

«  Paterson,  p.  343,  ?  2. 

1  Paterson,  343,  g  3.  •  Ibid.  |  5. 

•  Nixon's  Dig.  209,  "Dower." 

">  Ibid.  [See  Kev.  Stat.  N.  J.  1877,  p.  824.] 
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10. — New  York. — The  first  Colonial  Assembly  of  New  York 
met  in  1683.  The  acts  of  this  body  are  not  found  in  any  edi- 
tion of  the  statutes  extant,  and  but  few  of  them  have  been  pre- 
served. Among  the  number  rescued  from  oblivion,  however,  is 
"The  Charter  of  Libertys  and  Privileges  granted  by  his  Royal 
Highness  to  the  Inhabitants  of  New  York,  and  its  Dependen- 
cies," passed  October  30, 1683.  The  following  are  among  the 
provisions  contained  in  this  enactment : — 

Thatt  no  Estate  of  a  ffeme  covert  shall  be  sold  or  conveyed  butt  by  deed 
acknowledged  by  her  in  some  Court  of  Record,  the  -woman  being  secretly  exam 
ined,  if  shee  doeth  itt  freely  without  threats  or  compulsion  of  her  husband. 

Thatt  a  widdow,  after  the  death  of  her  husband,  shall  have  her  dower,  and 
shall,  and  may  tarry  in  the  chiefe  house  of  her  husband  forty  days  after  the 
death  of  her  husband,  within  Which  forty  days  her  dower  shall  bee  assigned  her, 
and  for  her  dower  shall  bee  assigned  unto  her  the  third  part  of  all  the  lands  of 
her  husband  during  coverture,  except  shee  were  endowed  of  lesse  before  mar- 
riage.' 

The  foregoing  provision-  relating  to  a  separate  examination 
and  acknowledgment  by  the  wife,  was  re-enacted  in  identically 
the  same  language  in  the  statute  of  May  6,  1691.*  In  January, 
1787,  an  act  was  passed  regulating  the  right  of  dower,  the  first 
section  of  whi(?h  is  as  follows : — 

That  a  widow  after  the  death  of  her  husband  shall  give  nothing  for  her 
dower,  or  her  inheritance,  which  her  husband  and  she  held  at  the  day  of  the 
death  of  her  husband ;  and  she  shall  tarry,  in  the  chief  house  of  her  husband 
forty  days  after  the  death  of  her  husband,  or  jantil  her  dower  be  assigned  to 
her ;  and  she  shall  have  in  the  meantime  her  reasonable  sustenance  out  of  the 
estate  of  her  husband ;  and  for  her  dower  shall  be  assigned  unto  her  the  third 
part  of  all  the  lands  of  her  husband,  which  were  his  at  any  time  during  the 
coverture.' 

'  1  Lafvs  of  N.  Y.  (1813,)  by  Van  Ness  and  Woodworth,  vol.  ii.  Appendix,  No.  II., 
p.  5.  "  It  is  worthy  of  remark,  that  the  Crowq,  in  1697,  repealed  a  law  very  similar 
in  its  provisions  to  the  preceding  charter,  &c. ,  entitled  '  An  act  declaring  what  are  the 
rights  and  priviledges  of  their  Majestyes  subjects  inhabiting  within  their  province  of 
New  Yorke.'  This  act  may  he  seen  at  large  in  Bradford's  edition,  pages  1,  2,  3,  4, 
&c.,  and  was  passed  in  1691.  Vide,  also,  Smith's  History  of  New  York,  76,  in  notes. 
It  is  presumed  that  the  foregoing  '  Charter  of  Libertys'  shared  the  same  fate,  though  no 
record  has  yet  been  met  with,  to  ascertain  the  fact."     Ibid.  p.  6,  note. 

2  3  Eev.  Stat.  N.  Y.  App.  No.  I.  p.  3 ;  Bradford,  p.  5.  See,  also,  the  preceding 
note.     The  act  of  1691,  however,  contained  no  provision  defining  the  right  of  dower. 

»  Actof  Jany.  26,  1787  ;  Lawsof  N.  Y.  (1813)  by  Van  Ness  and  Woodworth,  vol. 
i.  p.  .56,  ?  1.  The  act  of  Feby.  23,  1786,  to  abolish  entails,  and  regulate  descents,  con- 
tained a  saving  of  dower ;   1  Jones  &  Variok,  p.  247,  g  4. 
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The  statute  of  20  Hen.  III.  ch.  1,  providing  for  the  recovery 
of  damages  in  case  of  deforcement  of  dower ;  the  3  Edw.  I.  ch. 
49,  relating  to  the  abatement  of  the  writ  of  dower  unde  nihil 
habet;  the  statutes  of  Westminster  2,  and  13  Edw.  I.  ch.  4, 
guarding  the  widow  against  judgments  by  default,  or  collusive 
recoveries  suffered  by  the  husband ;  the  3  Edw.  I.  ch.  48,  and 
13  Edw.  I.  ch.  4,  protecting  the  infant  heir  against  collusive 
recoveries- of  dower,  and  prescribing  the  form  of  a  writ  to  re- 
cover dower  lost  by  the  widow  by  default ;  the  13  Edw.  I.  ch.  7, 
authorizing  a  guardian  to  take  out  a  writ  of  admeasurement  of 
dower;  the  statute  of  Westminster  2,  and  13  Edw.  I.  ch.  34, 
withholding  dower  from  an  adulteress ;  the  statute  of  27  Hen. 
VIII.  ch.  10,  §  6,  relating  to  jointures;  the  1  Edw.  VI'.  ch.  12, 
§  17,  giving  dower  notwithstanding  the  attainder,  conviction,  or 
outlawry  of  the  husband,  were  also  substantially  incorporated 
with  the  same  act.  A  statute,  supplementary  to  the  act  of  1787, 
was  passed  April  7,  1806,  relating  principally  to  the  mode  of 
assigning  dower,  and  directing  in  what  courts  proceedings 
therefor  should  be  had.' 

11.  Delaware. — In  the  35  of  Charles  II.  (1683,)  a  law  was 
passed  with  the  following  title  :  "  How  the  estate  of  any  person 
shall  be  disposed  of  at  his  death."    It  directed 

That  whatsoever  estate  any  person  hath  in  this  province,  or  territories  thereof, 
at  the  time  of  hia  death,  unless  it  appear  that  an  equal  provision  be  made  else- 
where, shall  be  thus  disposed  of:  That  is  to  say,  one-third  to  the  wife  of  the 
party  deoeasfed,  one-third  to  the  children  equally,  and  the  other  third  as  he 
pleaaeth;  and  incase  his  wife  be  deceased  before  him,  two-thirds  go  to'the 


I  Laws  of  New  York,  (1813,)  by  Van  Ness  and  Woodworth,  vol.  ii.  p.  60.  A  sta^ 
ute  of  New  York,  passed  March  20,  1860,  contained  the  following  provisions  : — 

"  J  10.  At  the  decease  of  husband  or  wife,  leaving  no  minor  child  or  children,  the 
survivor  shall  hold,  possess,  and  enjoy  a  life  estate  in  one-third  of  all  the  real  estate 
of  which  the  husband  or  wife  died  seised. 

"  §  11.  At  the  decease  of  the  husband  or  wife  intestate,  leaving  minor  child  or 
childi'en,  the  svirvivor  shall  hold,  possess,  and  enjoy  all  the  real  estate  of  which  the 
husband  or  wife  died  seised,  and  all  the  rents,  issues,  and  profits  thereof,  during  the 
minority  of  the  youngest  child,  and  one-third  thereof  during  his  or  her  natural  life." 
Laws  of  N.  Y.  83  sess.  ch.  90,  p.  159.  This  law  did  not,  in  terms,  expressly  repeal 
the  dower  act  contained  in  the  Revised  Statutes,  and  while  it  was  in  force  it  was  an 
unsettled  question  whether  the  interest  in  the  husband's  property  thereby  given  to  the 
widow,  was  intended  to  be  in  lieu  of,  or  in  addition  to  her  doWer.  The  sections  above 
quoted,  however,  were  repealed  in  1862.  Act  of  Api-il  10,  1862  ;  Laws  of  N.  Y;  85 
sess.  p.  344,  I  2. 
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children  equally,  and  the  other  third  to  be  disposed  of  as  he  shall  think  fit,  his 
debts  being  first  paid.^ 

By  a  subsequent  section  it  was  provided  that  one-third  the 
personal  estate  of  an  intestate  should  go  to  his  wife : — 

And  further,  one-third  of  his  lands  and  tenements  to  his  wife  during  her 
natural  life  ;  the  remainder,  together  with  the  other  two-thirds,  to  his  children.' 

If  there  were  no  child,  the  widow  was  to  have  a  moiety  of  the 
real  estate  for  life. 

12.  In  1693  (5  Will,  and  Mary)  was  passed  "  the  law  about 
testates  and  intestates  estates."  It  directed  that  all  real  and 
personal  estates  held  by  any  person  at  the  time  of  his  death 
should  be  sold  for  the  payment  of  debts,  and  such  sale  was 
declared  to  be  "conclusive  against  such  deceaseds  and  their 
heirs,  and  all  claiming  under  them."  If  the  personal  estate  was 
sufficient  to  discharge  the  debts  and  expenses  of  administration, 
then  the  real  estate  of  testators  was  to  go  as  devised  by  them, 
"  and  one-third  part  of  all  intestates  lands  and  tenements  to  the 
wife  for  her  life  ;"  the  residue  to  the  heirs.^  Under  this  law  the 
right  of  dower  was  not  only  made  subordinate  to  the  claims  pf 
creditors,  but  subject,  also,  to  the  husband's  power  of  disposition 
by  will.  This  was  remedied  in  1697,  when,  in  an  act  similar  in 
most  respects  to  that  of  1693,  a  limitation  was  placed  upon  this 
power  of  the  husband,  and  it  was  required  "  that  no  less  than 
one  third  part  of  the  said  real  estate  be  allowed  and  invested 
in  the  widow  during  her  natural  life,  except  where  due  and 
equivalent  provision  hath  been  made  before  by  the  testator."* 
The  act  of  1721  provided,  in  like  manner,  for  the  sale  of  estates 
real  and  personal  for  the  payment  of  debts,  and  the  maintenance 
and  education  of  the  children,  saving,  however,  dower  in  lands 
of  which  a  husband  died  seised  and  intestate,  and  excepting 
from  its  operation  lands  conveyed  by  way  of  marriage  settle- 
ment.°  By  an  act  of  1766,  no  will  made  by  the  husband  prior 
to  the  marriage  was  to  affect  the  right  of  dower,  but  as  to  the 
wife  o'f  such  marriage  the  testator  was  to  be  regarded  as  dying 

i  Laws  of  Del.  vol.  i.  Appendix,  p.  16,  §  109. 

'  Ibid.  ^  172.    The  eldest  son  was  to  have  a  double  share, 

'  Laws  of  Del.  vol.  i.  App.  p.  20,  ^  14. 

*  Ibid.  p.  24,  §4)  again  in  1700,  Ibid.  p.  26,  chap.  6,  a.,  §  31;  substantially  re- 
enaoted  in  1706 ;  Ibid.  p.  50,  chap.  XV.  ». 

'  Laws  of  Del.  vol.  i.  p.  56,  ch.  XXXI.  a. ;  substantially  re-enacted  in  1742 ;  Ibid. 
p.  62,  ch.  CI.  a. 
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intestate,  and  she  was  to  take  the  same  share  of  his  estate  as  if 
"  no  such  will  had  ever  been  made.'"  For  nearly  or  quite  a 
century  and  a  half  the  people  of  Delaware  adhered  to  the  policy 
of  making  the  claims  of  creditors  paramount  to  dower.  It  was 
not  until  1816  that  the  law  was  so  changed  as  to  conform  to  the 
principles  of  the  common  law  in  this  respect.^ 

13.  South  Carolina. — For  several  years  after  the  first  settle- 
ment of  the  country,  North  and  South  Carolina  were  united  un- 
der the  same  government  as  the  "  province  of  Carolina."  As 
early  as  1671,  however,  there  was  a  division  of' the  territory  of 
the  province,  and  what  is  now  South  Carolina  was  set  off  as  the 
"  County  of  Carteret  in  Carolina ;"  but  it  was  not  until  1715 
that  it  had  a  separate  legislature.  Prior  to  the  year  1698  there 
appears  to  be  no  reference,  in  the  legislation  of  the  province,  to 
the  right  of  dower.  In  October  of  that  year,  however,  an  act 
was  passed  "to  prevent  deceits  by  double  mortgages,  and  con- 
veyances of  Land,  Negroes  and  Chattels,  which  contained  the 
following  provision : — 

Provided,  also,  that  nothing  in  this  act  contained,  shall  be  construed,  deemed, 
dr  extended,  to  bar  any  widow  of  any  mortgage'  of  any  lands  or  tenements  from 
her  dowry  and  right  in  or  to  the  said  lands,  who  did  not  legally  join  with  her 
said  huoband  in  such  mortgage,  or  otherwise  bar  or  exclude  herself  from  such 
her  dowry  or  right.* 

Although  there  was  theii  no  statute  expressly  giving  dower, 
this  law  contains  an -unequivocal  recognition  of  its  existence  as 
an  acknowledged  and  established  right. 

14.  In  1712  was  passed  "an  act  to  put  in  force  in  this  prov- 
ince the  several  statutes  of  the  kingdom  of  England,  or  South 
Britain,  therein  particularly  mentioned,"  by  virtue  of  which 
many  of  the  English  laws  became  operative  in  South  Carolina. 
In  this  enactment  was  embraced  a  considerable  portion  oi  Magna 
Carta  of  9  Henry  III.,  but  for  some  reason  the  chapter  relating 
to  dower  was  omitted.  In  addition  to  the  statutes,  and  parts  of 
statutes  adopted  by  particular  and  specific  reference  thereto,  a 
general  clause  was  incorporated  in  the  law,  by  which  it  was  de- 
clared that  every  part  of  the  common  law  of  England,  not 
altered  by  acts  adopted,  nor  inconsistent  with  the  particular 
constitutions,  customs  and  laws  of  the  province,  except  so  much 

1  Laws  of  Del.  toI.  i.  p.  419. 

2  Act  of  1816,  ?  2  ;  Laws  of  Del.  (Rev.  1829,)  p.  167. 
'  So  in  the  printed  text ;  it  should  be  "  mortgagor." 

*  Stat.  S.  C.  vol.  ii.  p.  137. 
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as  related  to  the  ancient  tenures  abrogated  by  the  act  of  par- 
liament of  12  Charles  II.,  was  likewise  adopted.^  Under  this 
comprehensive  provision,  it  would  seem  that  the  entire  body 
of  the  English  common  law  of  dower,  as  then  existing,  became 
a  part  of  the  law  of  South  Carolina.  In  the  same  year  was 
re-enacted  the  law  of  13  Edward  I.,  chap.  34,  relating  to  the 
forfeiture  of  dower  by  the  adultery  of  the  wife.^  Also  that  por- 
tion of  the  27  Henry  VIII.,  chap.  10,  which  relates  to  jointures, 
giving  the  widow  the  right  of  election  where  a  jointure  was 
settled  upon  her  after  marriage,  and  providing  a  reitiedy  in 
case  of  her  eviction  therefrom.'  An  act  of  1731  ^Iso  recognizes 
dower,  and  provides  a  mode  for  its  relinquishment.^  And  in 
the  statute  relating  to  wills  the  widow  is  authorized  to  bequeath 
the  crops  growing  upon  the  lands  held  by  her  in  dower."  In 
1777  an  act  for  the  admeasurement  of  dower,  and  directing  the 
mode  of  procedure,  in  such  cases,  was  adopted;*  it  was  repealed 
in  1786,  and  a  new  statute  substituted  in  its  stead.'  An  act  of 
1799  declared  that  it  should  not  be  necessary  first  to  petition 
for  a  writ  of  dower,  but  that  the  writ  should  issue  as  a  matter 
of  right.* 

15.  North  Carolina.— In  1716  the  South  Carolina  act  of  1698' 
was  substantially  re-enacted  'in  North  Carolina.'"  In  the  same 
year  "  an  act  for  preventing  disputes  concerning  lands  already 
surveyed  "  was  passed,  the  sixth  se.ctian  of  which  is  as  follows : — 

All  surveys  or  patents  hereafter  to  lie  made  or  granted  for  the  land  or  planta- 
tion of  any  deceased  person,  the  same  shall  he  made  and  granted  in  the  name 
of  the  heir  at  law,  which,  nevertheless  shall  not  har  any  that  have  title  thereto 
by  dower  or  courtesy,  or  by  the  will  of  the  deceased  possessor  ;  but  that  every 
title  or  claim  shall  stand  good  and  valid  in  law,  as  they  might  or  ought  to  have 
done  if  the  deceased  possessor  had,  in  his  lifetime,  surveyed  and  taken  out  a 
patent  for  the  same  in  his  own  name." 

An  act  of  1779  saves  dower  in  confiscated  lands."    But  the 

'  Stat,  of  S.  C.  vol.  ii.  pp.  401,  413 ;  see,  also,  vol.  i.  p.  73,  < 

2  Stat,  of  S.  C.  vol.  ii.  p.  422. 

»  Stat,  of  S.  C.  vol.  ii.  pp.  468,  469,  ?|  6-9  ;  1  Brev.  Dig.  268,  269.  . 
<  Stat.  S.  C.  vol.  iii.  p.*  302,  ?  29  ;  1  Brer.  Dig,  p.  270,  ?  5  ;  re-enacted  in  1778  ; 
Ibid.  p.  270,  2  6. 
s  Stat.  S.  C.  vol.  iii.  p.  383,  ?  4.  «  Stat.  S.  C.  vol.  iv.  p.  385, 

'  Stat.  S.  C.  vol.  iv.  p.  742  ;  1  Brev.  Dig.  pp.  270,  271,  ??  7-10. 
•  Stat.  S.  C.  vol.  vii.  p.  294 ;  1  Brev.  Dig.  p.  271,  ?  11. 
»  Ante,  §  13.  '"  1  Laws  N.  C.  p.  104,  ch.  7. 

"  1  Laws  N.  C.  p.  101,  ch.  4,  ?  6.  «  i  Laws  N.  C.  p.  391,  ch.  153, 
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principal  dower  act  of  North  Carolina  was  passed  in  1784,  and 
is  as  follows : — 

And  whereas,  the  dower  allotted  by  law  in  lands  for  widows,  in  the  present 
unimproved  state  of  the  country,  is  a  very  inadequate  provision  for  the  support 
of  such  widows,  and  it  is  highly  just  and  reasonable  that  those  who  by  their 
prudence,  economy,  and  industry  have  contributed  to  raise  up  an  estate  to  their 
husbands,  should  be  entitled  to  share  in  it:  Be  it  therefore  enacted  by  the 
authority  aforesaid.  That  if  any  person  shall  die  intestate,  or  shall  make  his  last 
will  and  testament,  and  not  therein  make  any  express  provision  for  his  wife,  by 
giving  ai^ji  devising  unto  her  such  part  or  parcel  of  his  real  or  personal  estate, 
or  to  some  other  for  her  use,  as  shall  be  fully  satisfactory  to  her,  such  widow 
may  signify  her  dissent  thereto  before  the  judges  of  the  Superior  Court,  or  of 
the  court  of  the  county  wherein  she  resides,  in  open  court,  within  six  months 
after  the  probate  of  said  will ;  and  then  and  in  that  case  she  shall  be  entitled  to 
dower  in  the  following  manner,  to-wit :  one  third  part  of  all  the  lands  and  tene- 
ments and  hereditaments  of  which  her  husband  died  seised  or  possessed.  Pro- 
vided always,  That  any  conveyances  made  fradulently  to  children,  or  other, 
wise  with  an  intention  to  defeat  the  widow  of  the  dower  hereby  allotted,  shall 
be  held  and  deemed  to  be  void,  and  such  widow  shall  be  entitled  to  dower  in 
such  land  so  fraudulently  conveyed,  as  if  no  conveyance  had  been  made,  which 
said  third  part  shall  be  and  enure  to  her  own  proper  use,  benefit  and  behalf,  for 
and  during  the  term  of  her  natural  life ;  in  which  said  third  part  shall  be  com- 
prehended the  dwelling-house  in  which  the  said  husband  shall  have  been  accus- 
tomed to  dwell  next  before  his  death,  and  commonly  called  the  mansion  house, 
together  with  the  offices,  outhouses,  buildings  and  other  improvements  thereto 
belonging  or  appertaining.  Provided,  That  in  case  it  should  appear  to  the  said 
judges  or  justices,  that  the  whole  of  the,  said  dwelling-house,  outhouses,  offices, 
and  appurtenances,  cannot  be  applied  to  the  use  of  the  wife  without  manifest 
injury  to  the  children  or  other  relations,  then,  and  in  that  case,  such  widow 
shall  be  entitled  to  such  part  or  portions  of  said  dwelling-house,  outhouses  and 
improvements  thereunto  belonging,  as  they  shall  conceive  will  be  sufficient  to 
afford  her  a  decent  residence,  due  regard  being  bad  to  her  rank,  condition,  and 
past  manner  of  life ;  which  dwelling-house,  outhouses,  offices  and  improvements, 
or  such  part  thereof  so  allowed  the  said  widow,  shall  be  and  enure  to  her  during 
the  term  of  her  natural  life ;  and  furthermore,  if  such  husband  shall  die  leaving 
no  child,  or  not  more  than  two,  then  and  in  that  case,  she  shall  be  entitled 
to  one  third  part  of  the  personal  estate ;  but  if  such  husband  shall  die  leaving 
more  than  two  children,  then  in  that  case,  such  widow  shall  share  equally  with 
all  the  children,  she  being  entitled  to  a  child's  part.^ 

The  same  act  also  provides  for  the  assignment  of  dower,  and 
directs  that  the  proceedings  shall  be  conducted  in  a  summary 
manner.^    An  act  of  1791,  relating  to  the  liability  of  widows 

1  Public  Acts  N.  C.  vol.  i.  p.  353,  ch.  22,  |  8;  Laws  N.  C.  vol.  i.  p.  469;  See,  also, 
p.  673,  §  1;  Rev.  Stat.  N.  C.  vol.  i.  p.  612,  ch.  121,  ?  1;  Kev.  Code  N.  C.  (1855,) 
p.  601,  ?  1. 

»  Ibid.  22  9,  10;  Rev.  Stat.  N.  C.  vol.  i.  pp.  613,  614,  ??  2-5, 
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<-who  take  the  estates  of  their  husbands,  for  the  debts  of  creditors, 
contains  the  following  proviso : — 

Nothing  herein  contained  shall  be  construed  to  subject  the  dower  of  a  widow 
in  the  lands  of  her  deceased  husband,  nor  such  lands  as  may  be  devised  to  her 
by  his  will,  if  such  lands  do  not  exceed  the  quantity  she  would  be  entitled  to 
by  right  of  dower,  to  the  payment  of  debts  due  from  the  estate  of  her  husband, 
during  the  term  of  her  natural  life.^ 

An  act  passed  in  1810  provides  for  the  relinquishment  of 
dower  and  the  acknowledgment  of  deeds  by  married  women.^ 
In  the  statutes  as  revised  in  1837,  dower  is  given  in  equities  of 
redemption  and  equitable  estates  of  inheritance.' 

16.  Tennessee. — After  the  separation  of  Tennessee  from  North 
Carolina,  and  its  organization  under  a  distinct  government, 
many  of  the  laws  of  the  latter  State  were  re-enacted  in  the  new 
territory.  Among  these  are  the  North  Carolina  acts  of  1715* 
and  1784,*  which,  indeed,  form  the  basis  of  subsequent  legisla- 
tion in  Tennessee  on  the  subject  of  dower.*  The  early  statute 
giving  dower  in  equitable  estates  is  as  follows : — 

Widows  shall  be  entitled  to  dower  out  of  equitable  estates  in  lands  of  which 
their  husbands  were  the  owners  at  the  time  of  their  death,  in  the  same  manner 
that  they  are  entitled  to  dower  in  the  legal  estates  of  which  their  husbands  may 
have  died  seised  or  possessed.'' 

17.  Georgia. — Tbe  act  of  April  24th,  1760,  confirmed  convey- 
ances previously  made  by  husband  and  wife,  and  prescribed 
the  form  of  acknowledgment  in  future  conveyances.'  In  De- 
cember, 1768,  the  South  Carolina  act  of  1698'  was  adopted 

1  Public  Acts  N.  C.  vol.  ii.  p.  18,  g  4  ;  Laws  N.  C.  vol.  i.  p.  674,  ch.  351,  ?  4;  Eev.' 
Stat.  N.  C.  vol.  i.  p.  615,  §  8.  Prior  to  the  passage  of  the  act  of  1784,  dower  was 
given  in  North  Carolina  as  at  common  law,  in  the  lands  of  which  the  husband  was  seised 
during  the  coverture.     Taylor  v.  Parsley,  3  Hawks,  125. 

2  Laws  of  1810,  p.  II. 

>  Rev.  Stat.  N.  C.  vol.  i.  ch.  121,  p.  614,  g  6;  Bev.  Code  N.  C.  (1855,)  ch.  118, 
p.  602,  g  6. 

*  Ante,  i  15 ;  Laws  Tenn.  (ed.  1821,)  vol.  i.  pp.  17,  18,  g  6  ;  (see  note,  p.  18 ;) 
Ibid.  pp.  25,  28,  §  13  ;  Ibid.  (ed.  1831,)  vol.  i.  p.  227,  ?  13 ;  Stat.  Laws  Tenn.  by 
Car.  and  Nich.  p.  497.  i 

s  Ante,  g  15,  Laws  Tenn.  (ed.  1821,)  vol.  i.  pp.  292,  295,  ?  8  ;  p,296,  ??  ^,  10  ; 
Laws  Tenn.  (ed.  1831,)  vol.  i.  p.  77,  S?  8,  9  ;  Stat.  Laws  Tenn.  by  Car.  and  Nich. 
p.  262,  ?  8  ;  p.  463,  ??  9,  10. 

•  See  Code  of  Tenn.  (1858,)  p.  473,  ch.  3,  "Dower." 

'  Laws  Tenn.  (ed.  1831,)  vol.  i.  p.  77,  (1823)  ;  Stat.  Laws  Tenn.  by  Car.  and 
Nich.  p.  265 ;  see,  also,  Code  of  Tenn.  (1858,)  p.  473. 
■  Laws  of  Georgia,  by  Prince,  n.  109  ;  Cobb's  N.  D.  p.  161.  •  Ante,  |  13. 
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with  some  immaterial  verbal  alterations.^    The  act  of  1789,  as 
amended  in  1804,  is  as  follows : — 

When  any  person  holding  real  or  personal  estate,  shall  depart  this  life  intes- 
tate, the  said  estate,  real  and  personal,  shall  be  co'nsiderea  as  altogether  of  the 
same  nature,  and  upon  the  same  footing,  so  that  in  case  of  there  being  a  widow 
and  child  or  children,  they  shall  draw  equal  shares  thereof,  unless  the  widow 
shall  prefer  her  dower,  in  which  event  she  shall  have  nothing  further  out  of  the 
real  estate  than  such  dower  ;  but  shall,  nevertheless,  receive  a  child's  part  or 
share  out  of  the  personal  estate.  And  in  case  any  of  the  children  shall  die 
before  the  intestate,  their  lineal  descendants  shall  stand  in  their  place  and 
stead ;  in  case  of  there  being  a  widow  and  no  child  or  children,  or  represent- 
atives of  children,  then  the  widow  shall  draw  a  moiety  of  the  estate,  and  the 
other  moiety  shall  go  to  the  next  of  kin  in  equal  degree,  and  their  represent- 
atives ;  if  no  widow  the  whole  shall  go  to  the  child  or  children. 

The  act  next  provides  for  the  distribution  of  the  estate  in 
case  there  be  neither  widow,  child  or  children,  nor  legal  repre- 
sentatives of  the  latter.^  By  an  act  passed  in  1807  it  was  made 
the  duty  of  widows,  within  one  year  after  the  death  of  their 
husbands,  to  elect  as  to  the  portion  they  would  take  of  their 
husbands*  estate.  Upon  failure  to  make  such  elfection,  they 
were  to  be  considered  as  having  taken  .their'  dower  or  thirds, 
and  to  be  barred  from  any  other  portion  of  the  estate.^  In 
1826  an  act  was  passed  to  amend  the  act  of  April  24th,  1760. 
It  recites  that  the  last-named  act,  in  order  to  enable  the  hus- 
band to  convey  the  entire  interest  which  he  has  in  lands. and 
tenements,  requires  that  the  wife,  by  her  own  free  consent, 
shall  become  a  party  in  the  conveyance  with  her  husband,  and 
relinquish  to  the  purchaser  her  dower  interest  in  the  premises 
conveyed,  and  then  proceeds  to  enact  that  from  thenceforth  the 
husband  shall  have  full  power,  by  his  separate  conveyance 
during  coverture,  to  pass  the  entire  estate.  An  exception  was 
made  as  to  lands  which  came  to  the  husband  by  the  marriage ; 
and  it  was  declared  that  nothing  therein  contained  should 
impair  the  right  of  dower  in  all  lands  of  which  the  husband 
should  die  seised  and  possessed.^  By  an  amendment  in  1842, 
ssales  and  conveyances  by  sheriffs  and  other  officers,  under  exe- 
cution or  other  process,  or  order  of  court,  in  the  lifetime  of  the 

'  Laws  of  Georgia,  by;  Prince,  p.  Ill,  J  3;  Hotchkiss'  Stat.  Law  of  Georgia,  p. 
430,  J  10;  Cobb's  N.  D.  p.  162,  g  3. 

"  Laws  of  Georgia,  by  Prince,  p.  161  ;  see,  also,  p.  153. 

«  Ibid.  p.  167. 

*  Cobb's  N.  J),  p.  171.  Prior  to  this  statute  the  right  of  dower  stood  as  at  common 
law.     Schroeder  v.  Chapman,  10  Geo.  323  ;  Hart  v.  McCollum,  28  Geo.  478. 
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husband,  were  made  as  effectual  to  bar  dower  as  conveyances 
executed  by  the  husband  himself.' 

18.  Mississippi. — The  territorial  act  of  December  22d,  1812,  is 
a  re-enactment  of  the  North  Carolina  act  of  1784,^  with  these 
modifications :  All  that  part  of  the  latter  act  which  relates  to 
fraudulent  conveyances  with  intent  to  defeat  dower,  is  omitted, 
and  the  law  is  so  amended  as  to  provide  that  in  cases  of  intes- 
tacy, or  where  the  widow  dissents  from  the  will  within  the  time 
limited, 

She  shall  be  entitled  to  dower  in  the  following  manner,  to  wit :  One  third  part 
of  all  the  lands,  tenements  and  hereditaments  of  which  her  husband  died  seised 
and  possessed,  or  had  before  conveyed,  whereof  said  widow  had  not  relinquished 
her  right  of  dower  as  heretofore  provided  for  by  law. 

The  time  within  which  to  make  the  election  was  extended  to 
one  year.  There  were  also  some  slight  changes  in  the  phrase- 
ology, not  affecting  the  sense.  The  Virginia  act  of  1785,'  giving 
dower  in  equitable  estates,  was  adopted  in  the  same  year.* 
There  was  an  express  saving  of  dower  in  the  acts  of  1821  re- 
lating to  wills,  and  regulating  descents.'  It  was  also  provided 
that  where  there  were  no  children,  or  descendants  of  children 
of  the  intestate,  the  widow  should  take  one-half  of  the  real 
estate  for  her  dower.^  But  subsequently  this  was  restricted  to 
one-third  where  the  estate  proved  insolvent.'  In  1822  a  statute 
was  passed  "  to  reduce  into  one  the  several  acts  and  parts  of  acts 
relating  to  dower."  It  was  substantially  a  re-enactment,  in  a 
connected  form,  of  the  then  existing  laws  regulating  the  right 
of  dower,  and  the  mode  of  its  assignment.*  This  act  con- 
ti,nued  in  force  without  material  change,  as  regards  the  interests 
of  the  widow,'  until  the  revision  of  1857."'  The  modifications 
then  introduced  will  be  noted  hereafter." 

1  Cobb's  N.  D.  179.     See  Stat.  Laws  of  Georgia,  by  Hotchkiss'  ch.  16,  p.  429,  J  1. 

"  Ante,  2  15, ;  Dig.  Stat.  M.  T.  p.  254  ;  see,  also,  p.  433,  §  8  ;  Rev.  Code  Missis. 
I:  230.  »  Ante,  §  5  ;  post,  ch.  19,  §  20. 

<  Dig.  Stat.  M.  T.  p.  82  ;  see,  aho,  p.  478,  act  of  Dec.  12th,  1816. 

'  Rev.  Code  Missis,  p.  32,  §  14,  and  p.  42. 

6  Ibid.  p.  42,  g  50.  '  Ibid.  p.  50,  |  81. 

'  Rev.  Code  Missis,  p.  230,  ch.  37. 

5  How.  &  Hutch.  Stat.  Laws  Missis,  pp.  345  to  353  ;  p.  ,402,  |  60 ;  Hutch.  Missis. 
Code,  p.  620,  ch.  43  ;  also  pp.  608-617. 

1°  Rev.  Code  Missis.  1857,  pp.  337,  467,  et  seq. 

"  [Under  the  Revised  Code  of  Missis.  1880,  ?  1170,  dower,  as  formerly  known 
in  the  state,  is  abobshed,  and  by  |  1167,  all  disabilities  arising  from  the  marriage  rela- 
tion are  removed.  A  surviving  husband  or  wife  becomes  entitled  to  a  portion  of  the 
othw's  estate,  under  the  law  of  descent,  §  1271.] 
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19.  Alabama. — Alabama  was  separated  from  Mississippi,  and 
erected  into  a  distinct  territory,  in  1817.  Many  of  the  laws  of' 
Mississippi  were  continued  in  force  in  the  new  territory.  Among 
these  were  the  dower  act  of  December  22d,  1812,'  and  the  law 
giving  the  widow  of  an  intestate  whose  estate  was  solvent  one- 
half  of  his  real  estate  for  her  dower  where  there  were  no  chil- 
dren or  their  descendants,  but  restricting  it  to  one- third  in  cases 

-of  insolvency.^  The  right  was  also  given  to  elect  between 
dowpr  and  the  provision  made  for  the  widow  by  the  will  of  hei 
husband.^  Subsequently  the  Virginia  act  of  1785,*  extending 
the  right  of  dower  to  equitable  estates,  was  likewise  adopted.* 

20.  Rhode  Island. — The  act  of  1714,  regulating  conveyances, 
contains  a  section  by  which  it  is  provided  that  dower  shall  not 
be  barred  by  reason  of  any  conveyance  or  mortgage  made  by 
the  husband  unless  the  wife  join  therein,  or  otherwise  legally 
divest  herself  of  her  interest'  The  statute  of  1798  declares  of 
what  the  widow  shall  be  endowed,  and  directs  the  mode  of  as- 
signment. Dower  is  thereby  given  in  any  lands  whereof  the 
"  husband,  or  any  other  to  his  use  was  seised  of  an  estate  of  in- 
heritance at  any  time  during  the  coverture,  to  which  she  shall 
not  have  relinquished  her  right  of  dower  by  deed."'  The  widow 
is  permitted  to  remain  in  the  mansion  house  and  the  messuage 
thereto  belonging,  free  of  charge,  until  her  dower  is  assigned. 
She  is  to  suffer  no  waste,  and  keep  the  premises  in  repair.  The 
statute  prescribes  forms  for  the  writ  of  dower  and  the  writ  of 
seisin.* 

21.  Maryland. — The  charter  granted  by  Charles  I.,  in  June, 
1632,  conferred  upon  Lord  Baltimore  and  his  heirs,  power  to 
make  laws  for  the  colony,  "  so  nevertheless  that  the  laws  afore- 
said be  consonant  to  reason,  and  be  not  repugnant  and  contrary, 
but  (so  far  as  conveniently  may  be)  agreeable  to  the  laws,  stat- 
utes, customs,  and  rights  of  this  our  kingdom  of  England.'"  In 
volume  seven  of  the  "  Laws  of  Maryland,"  revised  and  pub- 
lished under  the  authority  of  the  legislature,  there  is  an  appen- 
dix containing  "the  style  of  the  sessions,  and  the  titles  of  all 

1  Ante,  ?  18  ;  Laws  of  Ala.  (1823,)  p.  258,  ch.  1. 

2  Ante,  §  18  ;  Laws  of  Ala.  (1823,)  p.  886,  J  17. 
s  Laws  of  Ala.  (1823,)  p.  884,  §  11. 

•  Ante,  ?  5,  post,  ch.  19,  g  20.  »  Clay's  Ala.  Dig.  p.  757,  ?  36 

•  Re  enacted  in  1764,  1798,  1804,  and  1822  ;  Laws  of  E.  I.  (1822,)  p.  204,  g  6. 
»  Re-enacted  in  1818  and  1822  ;  Laws  of  R.  I.  (1822,)  p.  188,  i  1. 

•  Ibid,  as  2,  6.  »  See.  7. 
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acts  of  assembly,  in  the  order  in  which  they  passed,  from  the 
first  settlement  of  the  province,  down  to  the  year  1792."  The 
"  titles  "  of  several  of  the  early  acts  relating  to  real  estate  are 
given  in  this  appendix,  but  not  the  acts  themselves,  so  that  it  is 
impossible  to  say  whether  or  not  they  contain  anything  con- 
cerning dower.  But  "  an  act  for  the  enrolling  of  conveyances, 
and  securing  the  estates  of  purchasers,"  being  chapter  two  of 
the  session  of  1674,  is  published  in  full.  The  fifth  section  of 
this  act  provides  that  no  married  woman  named  as  a  party  or 
grantor  in  any  writing  indented  shall  bei  barred,  except  upon 
her  acknowledgment  she  is  examined  privately  and  apart  from 
her  husband,  as  to  whether  she  makes  the  acknowledgment 
voluntarily  and  without  coercion.'  From  this  provision  it  is  to 
be  inferred  that  the  common-law  right  of  dower  was  then 
recognized  and  established  in  the  colony.  The  "  act  to  direct 
descents "  (1786)  declares  that  nothing  therein  contained  shall 
"  be  taken  or  construed  to  bar  or  aflfect  any  widow's  right  of 
dower."^  In  1798  it  was  enacted  that  any  provision  by  will 
made  by  the  husband  for  his  wife  should  be  construed  to  be  in 
lieu  of  dower  unless  otherwise  expressed,  and,  in  order  to  en- 
title herself  to  dower,  the  wife  was  required  to  renounce  the 
provision  in  her  favor  within  ninety  days  from  the  probate  of 
the  will.^  Chapter  forty-nine  of  the  session  of  1799  contained 
directions  for  assigning  the  widow's  dower,  in  certain  cases,  or 
with  her  consent,  making  sale  of  the  lands  discharged  from  the 
incumbrance,  she  to  receive  a  just  proportion  of  the  purchase- 
money.*  In  1818  dower  was  given  in  lands  held  by  equitable 
title,  unless  devised  by  will  before  the  passage  of  the  act ;  but 
such  right  of  dower  was  not  to  prejudice  any  claim  for  the 
purchase-money  of  the  lands,  "  or  other  lien  on  the  same.'" 

22.   Vermont. — The  first  legislation  in  Vermont  was  in  1778, 
but  the  laws  of  that  year  were  not  preserved.'    Among  the 

1  Re-enacted  in  1692,  ch.  30,  §  5  ;  substantially  in  1699,  ch.  42,  §  5  ;  confirmed  by 
act  of  1676,  ch.  2,  and  approved  in  1715,  ch.  57,  §  4.  See,  also,  Laws  of  1704,  ch. 
24,  §9  ;  Laws  of  Maryland,  vol.  vii.  App. ;  Maryland  Stat,  by  Marcy,  vol.  i.  p.  127. 

2  Session  1786,  ch.  45,  §  6  ;  Laws  of  Maryland,  vol.  vii. 

3  Porsey's  Laws  Maryland,  vol.  i.  pp.  406,  407  ;  Laws,  1798,  ch.  101,  sub  ch.  13, 

U  1-5- 

*  J5  5,  6  ;  JLaws  of  Maryland,  vol.  vii. ;  see,  also,  act  of  1816,6  Laws  of  Maryland, 
ch.  154,  ??  10,  11  ;  3  Dorsey,  646. 

»  Session  1818,  ch.  193,  §  10 ;  Laws  of  Maryland,  vol.  vii.  ;  3  Dorsey,  p.  701, 

•  Verm.  State  Papers,  287,  note. 
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enactments  of  the  February  session,  1779,  was  "  an  act  concern- 
ing the  dowry  of'  widows."  In  order  that  there  might  "  be 
suitable  provision  made  for  the  maintenance  and  comfortable 
support  of  widows  after  the  decease  of  their  husbands,"  it  was 
provided 

That  every  married  woman  living  v^ith  her  husband  in  this  State,  or  absent 
from  him  elsewhere,  with  his  consent,  or  through  his  mere  default,  or  by  inevita- 
ble Providence,  or  in  case  of  divorce  where  she  is  the  innocent  party,  that  shall 
not,  before  marriage,  be  estated  by-way  of  jointure,  in  some  houses,  lands,  tene- 
ments, or  hereditaments,  for  term  of  life,  or  with  some  other  estate  in  lieu  thereof, 
shall  immediately,  upon  and  after  the  death  of  her  husband,  have  right,  title, 
and  interest,  by  way  of  dower,  in  and  unto  one  third  part  of  the  real  estate  of 
her  said  deceased  husband  in  houses  and  lands  which  he  stood  possessed  of  in 
his  own  right  at  the  time  of  his  decease,  to  be  to  her  during  her  natural  life ; 
the  remainder  of  the  estate  shall  be  disposed  of  according  to  the  will  of  the  de- 
ceased, and  where  there  is  no  will,  according  to  law.  Provided  always,  that  this 
law  does  not  extend  to  the  widows  of  those  that  have  [been]  or  may  be  guilty 
of  treason.' 

Provision  was  also  made  for  the  assignment  of  dower,  and 
the  widow  was  to  suffer  no  waste,  upon  pain  of  forfeiture  of  her 
estate.  An  act  was  passed  at  the  same  session  to  regulate  the 
settlement  of  estates.  It  recited  that  by  ancient  and  imme- 
morial custom  and  common  consent  of  the  people,  the  estate, 
both  real  and  personal,  of  intestates,  had  descended  to  and  been 
distributed  among  the  children  or  next  of  kin  of  the  deceased ; 
that  courts  of  probate  had  generally  superintended  the  division 
and  distribution  of  such  estates ;  that  according  to  the  ancient 
practice  it  was  necessary  that  both  the  real  and  personal  estate 
should  be  divided  by  the  same  court,  in  order  to  insure  a  just 
division  thereof;  also  that  some  general  rules  of  division  and 
method  of  proceeding  should  be  established  by  law ;  and  it  was 
therefore  enacted  that  courts  of  probate  should  have  full  power 
to  distribute  the  surplus  of  the  goods  and  estate  of  any  intestate 
remaining  after  payment  of  all  debts  and  expenses,  as  follows : — 

•  One  third  part  of  the  personal  estate  to  the  wife  of  the  intestate  (if  any  be) 
forever ;  besides  her  dower  or  thirds  in  the  houses  and  lands  during  life,  where 
such  wife  shall  not  be  otherwise  endowed  before  marriage,  and  all  the  residue 
and  remainder  of  the  real  and  personal  estate  by  equal  portions  to  and  among 
the  children.' 

The  act  of  November  4,  1798,  gave  the  widow  a  right  of  elec- 
tion between   any   provision  made  for  her  by  will,   and  her 

1  Verm.  State  Papers,  360.  '  Ibid.  p.  342. 
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dower,  as  in  cases  of  intestacy.'  The  clause  limiting  dower  to 
the  lands  of  which  the  husband  died  seised  was  carried  into 
subsequent  revisions  of  the  statutes,,  and  is  still  the  law  in  that 
State. 

23.  Kentucky. — Kentucky  was  separated  from  Virginia  in 
1790,  and  many  of  the  early  statutes  of  the  former  were  derived 
from  the  parent  State.  Among  these  was  a  portion  of  the 
eighth  section  of  the  Virginia  act  of  1705,  chap.  33,  giving 
doWer  "  in  manner  as  is  directed  and  prescribed  by  the  laws 
and  constitutions  of  the  kingdom  of  England;"^  and  also 
nearly  all  of  chap.  62,  and  the  whole  of  chap.  65,  of  the  acts 
passed  at  the  October  session,  1785.'  These  statutes  were 
adopted  in  Kentucky  on  the  19th  of  December,  1796.*  By  chap. 
62  estates  of  cestuis  que  trust  were  made  subject  to  dower.  Chap. 
65  established  the  right  of  quarantine  until  dower  was  as- 
signed ;  provided  redress  in  case  of  deforcement  of  dower ; 
protected  the  widow  against  the  consequences  of  the  husband's 
laches,  and  collusive  recoveries  of  his  estate ;  prescribed  the 
form  of  the  writ .  in  such  cases ;  empowered  the  widow  to 
bequeath  the  crops  growing  upon  her  dower  lands ;  declared 
that  adultery  should  bar  dower  unless  the  husband  afterwards 
became  reconciled  to  the  wife ;  that  a  sufi&cient  jointure  should 
bar  dower  unless  made  after  marriage,  or  if  before  marriage, 
during  the  infancy  of  the  wife,  in  which  event  she  was  to  elect 
between  the  jointure  and  her  dower.  In  case  of  eviction  from 
the  jointure  lands  she  was  remitted  to  her  right  of  dower.' 
The  act  of  February  24,  1797,  relating  to  wills,  contained  a 
saving  of  dower.^  It  was  also  declared  that  conviction  of 
treason  or  felony  should  be  no  cause  of  forfeiture  of  dower."  By 
an  act  passed  February  8,  1798,  slaves  were  declared  real  estate, 
and  made  subject  to  dower.*  A  part  of  chap.  23  of  the  Vir- 
ginia act  of  1705,'  providing  that  "  where  the  nature  of  the  case 
shall  require  it,  any  writ  de  partitione  fadenda,  or  of  dower,  may 

1  Laws  1799,  p.  3  ;  amended  Oct.  30,  1818  ;  Public  Acts  1818,  ch.  6. 

2  3  Hen.  Stat,  at  Large,  374,  i  8  ;  ante,  ?  5  ;  1  Litt.  516  ;  Stat,  of  Ky.  (1822,) 
vol.  i.  p.  444,  ?  8. 

«  12  Hen.  Stat,  at  Large,  157,  158,  ?  1  ;  Ibid.  162-165,  ??  1-8. 

•  1  Litt.  516,  567  ;  Stat,  of  Ky.  (1822,)  vol.  i.  p.  315,  ?  14;  pp.  444-446,  J?  1-8. 
»  See,  %ls'o,  Stat,  of  Ky.  (1834,)  vol.  i.  p.  448,  g  14  ;  pp.  573-576,  §?  1-8. 

•  Stat,  of  Ky.  (1822,)  vol.  ii.  p.  1242. 

'  1  Litt.  466  ;  Stat,  of  Ky.  (1834,)  vpl.  i.  p.  527,  title  58  ;  p.  531,  ?  48. 

»  2  Litt.  113;   Stat,  of  Ky.  (1822,)  vol.  ii.  p.  1149  ;  p.  1155,?  28;  p.  1159,  J  39. 

•  3  Hen.  Stat,  at  Large,  334,  §  9  ;  ante,  ?  5. 
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be  sued  forth  and  prosecuted  to  recover  the  right  and  posses- 
sion of  any  slave  or  slaves,"  was  also  adopted.'  The  provisions 
of  the  Virginia  act  creating  a  forfeiture  of  dower  in  case  of  the 
removal  of  slaves,  were  likewise  re-enacted.^  On  the  19th  of 
December,  1801,  an  act  was  passed,  the  substantial  provisions, 
of  which  continued  in  force  until  quite  recently,  making  the 
right  of  dower  consummate  upon  the  conviction  of  the  husband 
of  polygamy,  and  entitling  the  wife  to  have  her  dower  assigned 
to  her  forthwith  upon  such  conviction.' 

24.  ,iVew  Hampshire. — "  An  act  for  recording  deeds  and  con- 
veyances," passed  June  14,  1701,  contained  the  following  pro- 
viso : — 

Nothing  in  this  act  to  be  construed,  deemed,  or  extended  to  bar  any  widow 
of  any  vendor  or  mortgagor  of  lands  or  tenements,  from  her  dower,  or  right  in 
or  to  such  lands  or  tenements,  who  did  not  legally  join  with  her  husband  in  such 
sale  or  mortgage,  or  otherwise  lawfully  bar  or  exclude  herself  from  such,  her 
dowry,  or  right.* 

The  act  of  May  14,  1714,  "for  the  convenient  and  speedy 
assignment  of  dower,"  prescribed  the  form  of  the  writ  in  such 
cases ;  regulated  the  mode  of  special  assignment  where  the  pro- 
perty was  incapable  of  division,  and  forbid  waste.*  A  statute 
passed  in  1718  provided  for  the  distribution  of  insolvent 
estates,  "  saving  unto  the  widow,  if  any  there  be,  her  right  of 
dower  according  to  law,  in  the  houses  and  lands  of  the 
deceased."'  "An  act  for  the  settlement  and  distribution  of 
the  estates  of  intestates,"  passed  in  the  same  year,  authorized 
any  person  seised  of  lands  in  fee  simple  to  dispose  of  the  same 
by  will*,  "to  and  among  his  children,  or  others,  as  he  shall 
think  fit,  at  his  pleasure."  If  he  died  intestate,  his  estate  was 
to  be  distributed,  "  one-third  part  of  the  personal  estate  to  the 
wife  of  the  intestate  forever ;  besides  her  dower,  or  thirds  in  the 
houses  and  lands  during  her  life,  where  such  wife  shall  not  be 
otherwise  endowed  before  marriage."^  An  additional  act  "  for 
the  speedy  and  convenient  assignment  of  dower,"  was  passed 

>  Body  of  Laws,  23;  Stat,  of  Ky.  (1822,)  vol.  ii.  p.  1164,  g  9.  See,  also,  Stat. 
of  Ky.  (1834,)  vol.  ii.  p.  1479,  §  39. 

2  Ante,  §  5  ;  Stat,  of  Ky.  (1822,)  vol.  ii.  p.  1246,  §  25  ;  Stat,  of  Ky.  (1834,)  vol. 
Ii.  p.  1545,  ?5  25,  26. 

s  3  Litt.  70 ;  Stat,  of  Ky.  (1822,)  vol.  ii.  pp.  986,  988,  ?  6  ;  Stat,  of  Ky.  (1884,) 
vol.  ii.  p.  1269,  5  6  ;  Rev.  Stat,  of  Ky.  (1852,)  p.  249,  |  10. 

«  Laws  of  New  Hamp.  (ed.  1771,)  ch.  12,  p.  20,  §  2. 

•  Ibid.  ch.  26,  p.  37.  •  Ibid.  ch.  72,  p.  102. 

1  Laws  of  New  Hamp.  (ed.  1771,)  oh.  73,  p.  104. 
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on  the  9th  of  February,  1791.  This  was  followed  by  "an  act 
relating  to  dower,"  passed  December  13, 1804.  The  act  of  July 
2,  1822,  gave  judges  of  probate  power  to  assign  dower  in  the 
real  estate  of  which  the  husband  died  seised  and  possessed.' 
In  July,  1829,  a  new  statute  was  passed  embracing  the  whole 
subject  of  dower,  and  repealing  the  acts  of  1791  and  1804.  It 
limited  the  right  to  such  lands  as  were  in  a  state  of  cultivation 
during  the  husband's  seisin,  or  were  used  or  kept  as  a  wood  or 
timber  lot,  and  occupied  with,  or  as  appurtenant  to  the  farm  or 
tenement  owned  at  the  same  time  by  the  husband.  In  case  the 
husband  had  lost  or  parted  with  his  title  during  his  lifetime, 
the  widow  could  only  be  endowed  of  so  much  of  the  lands  as 
would  produce  a  yearly  income  equal  to  one-third  part  of  the 
yearly  income  thereof  at  the  time  of  his  decease.'  By  the  pre- 
sent statute  of  New  Hampshire  the  rigbt  of  dower  is  restricted 
to  the  lands  of  which  the  husband  died  seised.' 

25.  Pennsylvania. — In  this  State,  by  a  series  of  judicial  decis- 
ions, and  in  the  absence  of  any  express  enactment  to  that  efl'ect, 
the  rule  of  the  common  law  in  respect  to  dower,  so  modified, 
however,  as  to  give  that  right  in  equitable  estates,  is  held  to  be 
in  force.  In  addition  to  the  common-law  right  thus  estab- 
lished, statutes  were  passed  in  1794  creating  what  is  termed 
"  statutory  dower, "  in  which  provision  was  made  for  the  wife  in 
those  lands  only  in  respect  of  which  the  husband  died  intestate, 
and  that  were  not  required  for  the  payment  of  debts  or  expen-' 
ses  of  administration.  These  statutes  were  substantially  em- 
bodied in  the  act  of  April  8,  1833,  which  is  still  in  force.  The 
construction  given  this  act,  and  the  doctrine  of  the  Pennsyl- 
vania courts  limiting  its  operation  to  the  lands  of  which  the 
husband  died  seised,  and  recognising  the  common-law  right  of 
dower  as  existing  in  the  lands  disposed  of  by  him  in  his  life- 
time, are  sufficiently  considered  elsewhere.* 

26.  Ohio. — The  ordinance  of  1787  for  the  organization  and 
government  of  the  Northwest  Territory,  after  providing  for  the 
descent  of  lands  held  by  persons  dying  intestate,  proceeds  as 
follows : — 

Saving  in  all  cases  to  the  widow  of  the  intestate  her  third  part  of  the  real 
estate  for  life,  and  one-third  part  of  the  personal  estate ;  and  this  law  relative  to 

I  New  Hampshire  Laws,  (1830,)  p.  342,  |  28. 
'  Ibid.  pp.  538-40,  ?J  1-7 ;  see,  also,  pp.  91,  389,  855. 

"  New  Hampshi/e  Comp.  Laws,  (1853,)  p.  420,  ch.  175,  i  3.    [General  Laws  1878, 
P-  474.]  *  Ch.  20,  52  18-21  ;  oh.  29,  |?  36-40. 
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descents  and  dower  shall  remain  in  full  force  until  altered  by  the  legislature  of 
the  district. 

The  first  territorial  law  on  the  subject  was  published  by  the 
governor  and  judges  on  the  14th  of  July,  1795,  to  take  effect  on 
the  first  of  the  ensuing  October.'  It  was  adopted  from  the 
Massacljusetts  statute  of  1783,  of  which  it  is  nearly  an  exact 
transcript.'  It  does  not  profess  to  alter  the  provisions  of  the 
ordinance  as  to  dower,  nor  to  define  in  what  the  right  shall 
consist,  but  is  simply  an  act  "  for  the  speedy  assignment  of 
dower  in  all  lands,  tenements,  and  hereditaments,  whereof  by 
law  the  widow  is  or  may  be  dowable."  It  continued  in  force  in 
Ohio  until  the  19th  of  January,  1804,  when  the  State  Legisla- 
ture passed  an  act  relative  to  dower,  repealing  the  dower  clause 
of  the  ordinance,  and  the  adopted  act  of  1795.  The  following 
is  the  first  section  of  the  act  of  1804 : — 

The  widow  shall  be  entitled  during  her  life  to  the  use  of  one-third  part  of  all 
the  real  property  that  her  husband  was  seised  of  during  coverture,  unless  she 
shall  have  joined  with  her  husband  in  the  conveyance ;  the  widow  shall  tarry 
in  the  chief  house  of  her  husband,  and  have  a  reasonable  support  out  of  the 
estate  of  her  husband,  until  her  dower  be  assigned  her,  and  shall  be  entitled 
to  one-third  part  of  the  remainder  of  the  personal  property,  after  the  debts  are 
paid.' 

This  act  was  repealed  by  the  statute  of  February  12,  1805, 
which  enlarged  the  right,  and  extended  it  to  equitable  as  well 
as  legal  estates : — 

The  widow  of  any  person  dying  intestate,  or  otherwise,  shall  be  endowed  of 
one  full  and  equal  third  part  of  all  the  lands,  tenements,  or  other  estate  of  which 
her  husband  was  seised  as  an  estate  of  inheritance,  at  any  time  during  the  cov  \ 
erture,  to  which  she  shall  not  have  relinquished  her  right  of  dower,  by  deed 
duly  executed  and  acknowledged  ;  and  she  shall,  in  like  manner,  be  endowed 
of  one-third  part  of  all  the  right,  title,  or  interest  that  the  husband,  at  the  time 
of  his  decease,  had  in  any  lands  and  tenements  held  by  bond,  article,  lease,  or 
other  evidence  of  claim ;  and  until  such  dower  be  assigned,  it  shall  be  lawful 
for  her  to  remain  and  continue  in  the  chief  mansion  house,  and  the  messuage 
or  plantations  thereto  belonging,  without  being  chargeable  with  rent  for  the 
same.* 

In  case  the  husband  left  a  will  in  which  provision  was  made 
for  the  wife,  she  was  required  to  elect  whether  she  would  take 
by  the  will  or  her  estate  in  dow«r.'  No  contract  of  the  hus- 
band nor  recovery  against  him  during  the  coverture  was  to 
affect  her  right.*  A  sufficient  jointure  was  to  bar  dower,  unless 
inade  after  marriage,  or  during  the  infancy  of  the  wife,  in 

>  I  Chase's  Stat.  187.  2  Ante,  §  7.  »  1  Chase's  Stat.  395. 

*  I  Chase's  Stat.  472,  §  1.  »  Ibid.  ?  3.  «  Ibid.  §  4. 
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which  event  she  might,  at  her  election,  waive  the  jointure  and 
demand  her  dower.^  The  widow  was  forbidden  to  commit 
waste.^  The  mode  of  proceeding,  and  the  manner  of  assigning 
dower,  were  also  prescribed  by  the  same  statute.^ 

27.  Indiana. — At  the  time  of  the  passage  of  the  ordinance  of 
1787,  Indiana  formed  a  part  of  the  Northwest  Territory,  and,  of 
course,  was  embraced  within  its  provisions.  That  instrument, 
as  we  have  seen,  gave  dower  as  at  common  law.*  Ohio  became 
a  separate  territory  in  1799,  the  remainder  of  the  territory  re- 
taining its  territorial  organization  under  the  name  of  Indiana. 
In  1809  a  further  division  was  made,  the -eastern  portion  retain- 
ing the  name  of  Indiana,  and  the  western  taking  that  of  Illi- 
nois. In  Indiana,  in  January,  1824,  an  act  was  passed  contain- 
ing the  following  provision  : — 

The  widow  of  any  person  dying  intestate,  or  otherwise,  shall  be  endowed  of 
one  full  and  equal  third  part  of  all  the  lands,  tenements  and  hereditaments, 
either  legal  or  equitable,  whereof  her  husband,  or  any  other  person  to  his  use. 
was  seised  at  any  time  duiing  the  coverture ;  and  the  dower  of  such  widow  shall 
not  be  considered' as  sold  or  extinguished  by  a  sale  of  her  husband's  property, 
by  virtue  of  any  decree,  execution  or  mortgage.'  i 

In  a  subsequent  revision  of  the  laws,  the  closing  paragraph 
of  the  foregoing  section  was  amended,  by  adding  the  words,  "  to 
which  she  may  not  be  a  party, "^  In  1838,  the  law  was  still  fur- 
ther amended : — 

The  widow  of  any  decedent  shall,  in  all  cases  not  otherwise  provided  for  in 
this  act,  be  endowed  of  one  full  and  equal  third  part  of  the  lands,  tenements  and 
hereditaments,  the  legal  title  to  which  vested  in  her  husband,  or  any  other  per- 
son to  his  use,  at  any  time  during  the  coverture,  unless  the  same  be  legally 
barred  by  the  wife  ;  and  also  of  lands,  tenements  and  hereditaments  to  which, 
or  any  part  thereof,  the  said  husband  was  equitably  entitled  at  the  time  of  his 
death,  unless  barred  or  released  as  above.  And  the  said  husband  shall  be  con- 
sidered equitably  entitled  to  any  real  property  for  which  he  has  made  a  contract, 
in  proportion  to  the  purohise-money  actually  paid  in  his  lifetime.  And  the 
dower  of  said  widow  shall  not  be  considered  as  sold  or  extinguished  by  a  sale 
of  her  husband's  property,  by  virtue  of  any  decree,  execution  or  mortgage,  to 
which  she  may  not  be  a  party.' 

In  the  revision  af  1843  additional  changes  were  introduced. 

1  1  Chase's  Stat.  ?  2. 
!  Ibid.  p.  473,  §13. 

*  [For  the  later  legislation  upon  the  subject  in  Ohio,  See  Revised  Statntes  1880,  sec 
4148  et  Beq.'472,  5707  et  seq.] 

«  Ante,  ? 26.  «  Laws  of  Ind.  (1824,)  p.  157,  ch.  33,  g  I. 

0  Rev.  Laws  Ind.  (1831,)  p.  209,  ch.  29,  ?  12. 

*  Act  of  Feby   17,  1838  ;  Eev   Stat.  Ind.  (1838,)  ch.  29,  p.  238,  §  12. 
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Dower  was  given  in  equitable  estates  as  before;  if  the  husband 
had  purchased  lands  and  paid  the  purchase-monej'  in  full,  so  &s 
to  entitle  him  to  a  conveyance,  the  widow  was  dowable  as  fully 
as  if  the  conveyance  had  been  made ;  if  the  purchase  -money, 
in  whole  or  in  part,  had  not  been  paid,  and  upon  his  death  it 
was  paid  out  of  the  proceeds  of  his  estate,  she  was,  in  like  man- 
ner, entitled  to  dower  as  if  the  legal  estate  had  vested  in  him 
during  the  coverture ;  if  part  only  of  the  purchase-money  was 
paid,  and  after  the  death  of  the  husband  the  premises  were  sold 
under  any  decree  of  a  court  of  competent  jurisdiction,  or  by 
virtue  of  any  power  or  devise  in  his  will,  the  widow  was  dow- 
able only  in  proportion  to  the  amount  paid  by  the  husband  in 
his  lifetime.  Dower  was  also  given  in  equities  of  redemption. 
Where  the  wife  had  joined  in  the  mortgage,  and  after  the  death 
of  the  husband  it  was  redeemed  from  his  personal  estate,  the 
wife  had  dower  in  the  whole  estate.^ 

28.  The  foregoing  provisions  continued  in  force  until  1852, 
when  the  entire  system  underwent  a  radical  change.  By  the 
act  of  May  14, 1852,  tenancy  in  dower  is  abolished.''  At  the 
death  of  a  husband  one-third  of  his  real  estate  descends  to  his 
widow  in  fee  simple,  free  from  all  demands  of  creditors ;  pro- 
vided, however,  that  where  the  real  estate  exceeds  in  value  ten 
thousand  dollars,  the  widow  shall  have  one-fourth  only ;  and 
where  it  exceeds  twenty  thousand  dollars,  one-fifth  only,  as 
against  creditors.^  Subject  to  this  exception,  she  is  entitled  to 
one-third  of  all  the  real  estate  of  which  the  husband  was  seised 
in  fee  simple  at  any  time  during  the  coverture  to  which  she  has 
not  relinquished  her  right ;  and  also  of  all  lands  in  which  her 
husband  had  an  equitable  interest  at  the  time  of  his  death.* 
This  right  extends  to  lands  purchased,  but  not  conveyed,  where 
the  consideration  in  whole  or  in  part,  is  paid  out  of  the  hus- 
band's estate  after  his  death ;  but  if  the  lands  purchased  are  not 
fully  paid  for,  and  are  sold  after  the  husband's  death,  either  un- 
der a  decree  of  a  court,  or  in  virtue  of  any  power  or  devise  in 
his  will,  she  can  take  only  in  proportion  to  the  amount  of  the 
consideration  paid  by  him.     It  embraces,  also,  lands  mortgaged. 

1  ReT.  Stat.   Ind.  (1843,)  Art.  IV.  pp.  427^29,  §§  80-91. 

a  1  Rev.  Stat.  Ind.  (1852,)  oh.  27,  p.  250,  §  16.  This  revision  did  not  take  effect 
until  May  6,  1853 ;  Noel  «.  Bwing,  9  Ind.  37 ;  Strong  v.  Clem,  12  Ind.  37 ;  Giles  v. 
Gullion,  13  Ind.  487 ;  Frantz  v.  Harrow,  Ibid.  607 ;  Talbot  v.  Armstrong,  14  Ind.  254. 

3  1  Rev.  Stat.  Ind.  (1852,)  ch.  27,  §  17.     [Rev.  Stat.  1881,  §  2483.] 

*  1  Rev.  Stat.  Ind.  (1852),  p.  251,  §  27.     [Rev.  Stat.  1881,  §  2491.] 
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except  as  to  the  mortgagee,  and  persons  claiming  under  him.* 
If  the  husband  leave  a  will,  the  wife  may  elect  to  take  under 
the  will,  or  under  the  law.'  No  act  or  conveyance  of  the  hus- 
band, without  the  wife's  concurrence,  can  impair  her  right.^  If  . 
a  widow  marry  a  second,  or  any  subsequent  time,  holding  real 
estate  in  virtue  of  any  previous  marriage,  such  widow  can  not, 
during  such  marriage,  with  or.  without  the  assent  of  her  hus- 
band, alienate  such  real  estate ;  and  if  the  widow  die  during  the 
marriage,  such  real  estate  shall  go  to  her  children,  if  any  there 
be,  of  the  marriage  in  virtue  of  which  it  came  to  her.*  It  will 
be  observed  that  the  material  change  made  in  the  law  of  dower 
by  this  statute  is  as  to  the  extent,  only,  of  the  interest  of  the 
wife.  An  estate  in  fee  in  one-third  part  of  the  husband's  lands 
is  substituted  for  the  life  estate  given  at  common  law,  and  by 
the  former  statutes  of  Indiana.* 

29.  Illinois. — The  act  of  July  14, 1795,  "  for  the  speedy  assign- 
ment of  dower,"  applicable,  at  the  date  of  its  passage,  to  the 
whole  Northwest  Territory,*  was  continued  in  force  in  Illinois 
for  a  number  of  years.  It  was  re-enacted  by  the  General  Assem- 
bly of  the  State,  February  12,  1819,  and  was  not  repealed  until 
February  6,  1827.'  At  the  last-named  date  a  statute  was  passed 
"for  the  speedy  assignment  of  dower  and  partition  of  real 
estate,"  which,  as,  it9  title  imports,  directed  the  mode  of  proce- 
dure for  the  recovery  and  assignment  of  dower  and  the  parti- 
tion of  lands.*  It  directed  that  the  homestead  or  dwelling- 
house  of  the  husband  should  be  embraced  in  the  assignment 
if  the  widow  desired  it.'  It  forbid  waste  on  pain  of  forfeiture 
of  that  part  of  the  estate  on  which  the  waste  was  committed." 
It  allowed  the  widow  to  retain  in  her  possession  the  dwelling- 
house  and  outhouses  and  plantation  thereto  belonging  free  from 
rent  until  her  dower  was  alssigned."  A  divorce  by  reason  of  the 
fault  or  misconduct  of  the  wife  barred  dower.*^    Abandonment 

1  1  Rev.  Stat.  Ind.  (1852,)  p.  253,  g  §  29-31.  '■  Ibid.  p.  252,  ?  27. 

»  Ibid,  p.  253,  I  35.  *  Ibid.  p.  250,  \  18. 

'  Noel  V.  Ewing,  9  Ind.  37  ;  see,  also,  Strong  ».  Clem,  12  Ind.  37  ;  Giles  v.  Gullion, 
13  Ind.  487  ;  Frantz  v.  Harrow,  Ibid.  507  ;  Talbot  v.  Armstrong,  14  Ind.  254.  [Ee- 
Tised  Stat.  1876,  p.  411. 

8  Ante,  I  26.  The  ordinance  of  1787  continued  in  force  in  Illinois  for  some  years 
after  its  organization  under  a  separate  territorial  government ;  Purple's  Dig.  1st  ed.  30, 
'31  ;  see  ante,  ?  27. 

'  Pui-ple's  Dig.  1st  ed.  409-10,  and  note ;  Ibid.  p.  419,  ?  17. 
8  Ibid.  414  ;  Rev.  Laws.  111.  (1833,)  p.  236.  »  I  5,  »«   ?  6. 

U  §  8.  "5  11. 

VOL.  I.— 4  • 
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of  the  husband  and  the  commission  of  adultery  by  the  wife 
was  to  have  the  same  effect,  unless  the  husband  afterwards  be- 
came reconciled  to  her.'  The  act  of  January  23,  1829,  con- 
tained the  usual  provision  requiring  the  widow  to  elect  between 
her  dower  and  the  devises  and  bequests  in  her  husband's  will.^ 
By  the  same  statute  it  was  provided  that 

Equitable  estates  shall  be  subject  to  the  widow's  dower,  and  all  real  estate  of 
every  description  contracted  for  by  the  husband  in  his  lifetime,  the  tiile  to 
which  may  be  completed  after  his  decease.' 

30.  Michigan. — In  1796  Michigan  was  included  under  the 
government  of  the  Northwest  Territory,  and  from  that  period 
became  subject  to  the  ordinance  of  1787,  which  established 
dower  as  it  existed  at  common  law.*  The  territorial  act  of  July 
27,  1818,  relating  to  descents,  and  providing  for  partition  in 
certain  cases,  contained  a  provision  guarding  the  dower  right 
of  the  widow  f  and  this  provision  was  re-enacted  in  the  statute 
of  April  12,  1827.=  By  the  Revised  Statutes  of  1838,  dower  was 
given  as  at  common  law.'  The  same  statute  gave  dower  in 
lands  held  subject  to  a  mortgage,  except  as  against  the  mort- 
gagee and  those  succeeding  to  his  rights.'  These  features  of  the 
law  of  1838  are  retained  substantially  in  the  statute  now  in 
force.' 

31.  Missouri. — In  Reddick  v.  Walsh,"  it  was  held  that  the  ter- 
ritorial act  of  July  4,  1807,  abolished  the  Spanish  law  of  com- 
munity formerly  prevailing  in  Missouri,  and  gave  the  wife 
dower  in  lieu  of  her  interest  under  that  law.  The  same  doc- 
trine was  affirmed  in  Reaume  v.  Chambers,"  where  it  was  deter- 
mined that  both  dower  and  tenancy  by  the  courtesy  were  intro- 
duced by  that  statute,  The  territorial  act  of  January  21,  1815, 
gave  the  widow  dower  in  all  lands  of  which  her  husband  was 
seised  or  possessed  during  the  coverture,  either  by  deed,  patent, 
entry,  or  warrant  of  survey,  to  which  she  had  not  relinquished 
her  right,  except  lands  sold  on  execution  or  under  a  decree  of 


1  Purple's  Dig.  §  12.  "  Rer.  Laws  111.  (1829,)  p.  204,  ??  39,  40. 

»  Ibid.  p.  207,  §  49  ;  see  Kev.  Stat.  1845,  ch.  34,  p.  198,  I  1  :  Stat,  of  111.  (1858,) 
V3l.  i.  p.  151,  §  1.     [See  Kurd's  Rev.  Stat.  1880,  p.  425.] 

*  Ante,  ?  26  ;  May  v.  Rumney,  1  Mann.  1. 

6  Laws  of  Mich.  (1820,)  p.  29,  §  4.  «  Laws  of  Mich.  (1827,)  p.  65,  g  4. 

1  Rev.  Stat.  Mich.  (1838,)  p.  262,  ch.  2,  ?  1-  '  Ibid.  §  2. 

»  2Comp.  LawsMich.(1857,)ch.  89,  p.  850.  [See  Comp.  Laws,  1871,  p.  1359.] 
w  Reddick  v.  Walsh,  15  Misso.  519. 
11  Beaume  ».  Chambers,  22  MiSso.  36  ;  see,  also,  Lindell  v.  McNair,  4  Misso.  380. 
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foreclosure.*  The  act  of  1817  made  dower  subject  to  debts. 
It  provided  that  where  an  intestate  left  a  child  or  children,  the 
dower  of  his  widow  should  be  one-third  of  his  estate  "after  all 
just  demands  against  the  said  estate  are  paid."  If  the  intestate 
left  no  lawful  issue,  the  widow  was  to  take  as  her  dower  one 
equal  moiety  of  the  estate  of  which  he  died  seised — "  after  his 
just  debts  are  paid."*  The  act  of  December  1, 1821,  concerning 
wills  and  testaments,  declared  that  if  a  testator  made  no  men- 
tion of  his  widow  in  the  will,  as  to  her  he  should  be  deemed  to 
have  died  intestate.*  The  act  to  direct  descents  and  distribu- 
tions passed  January  11,  1822,  contained  a  saving  as  to  dower.' 
The  act  of  February  5,  1825,  gave  dower  in  slaves."  And  on 
the  2d  of  November,  1825,  a  statute  was  passed  by  which  it 
would  seem  that  the  legislature  intended  to  restore  the  former 
law  making  dower  in  lands  paramount  to  the  claims  of  cred- 
itors, and  by  implication  to  repeal  the  contrary  provision  in  the 
act  of  1817 ;  for  it  was  thereby  enacted  that  no  sale  of  lands  by 
an  administrator  for  the  payment  of  debts  should  in  any  man- 
ner affect  the  widow's  right  of  dower.*  By  the  revised  statutes 
of  1845  dower  in  the  husband's  lands  is  not  subject  to  his  debts. 
If  the  husband  die  without  a  child,  or  other  descendant  living, 
capable  of  inheriting,  the  widow  has  her  election  to  take  her 
dower  discharged  of  the  debts,  or  a  certain  share  of  the  estate 
absolutely  subject  to  debts.'^ 

32.  Arkaiisas. — Upon  the  separation  of  Arkansas  from  Mis- 
souri, and  its  erection  into  a  separate  territory  in  1819,  many 
of  the  laws  of  Missouri,  including  those  relating  to  dower,  were 
continued  in  force  in  the  new  territory  for  a  considerable  period 
of  time.*  In  1836  a  State  government  was  organized,  and  in 
the  same  year  Arkansas  was  admitted  into  the  Federal  Union. 
Two  years  afterwards  a  revision  of  the  statutes  was  made,'  in 
which  dower  was  given  in  all  lands  of  which  the  husband  was 
seised  at  any  time  during  the  coverture  to  which  the  wife  had 

1  Territorial  L.  vol.  i.  p.  418  ;  Ter.  Dig.  210-212.  2  Ter.  Dig.  212,  213. 

*  Act  of  Deer.  1,  1821,  §  4 ;  Stokes  v.  Fallon,  2  Miaso.  32. 

*  Act.  of  Jany.  11,  1822  ;  Stokes  v.  Fallon,  2  Misso.  32. 

»  See  Rev.  Code  1825,  p.  790  ;  Rev.  Code  1835,  p  617  ;  Davis  v.  Davis,  5  Misso 
183;  Morrison  v.  Gemme,  31  Misso.  230. 

^  Ter.  Dig.  p.  57.  See  Stokes  w.  Fallon,  2  Misso.  32  ;  Crittenden  v.  Johnson,  6 
Ene.  (Ark.)  94.  »  Rev.  Stat.  1845,  p.  429,  ch.  54,  ?§  1-6. 

'  See  Crittenden  v.  Johnson,  6  Eng.  94. 

'  Rev.  Stat.  Ark.  (1838,)  by.  Ball  and  Boane  ;  Notes  and  Index  by  Pike. 
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not  relinquished  her  right.^  A  late  enactment  extends  the 
right  of  dower  (subject  to  debts)  "  to  bonds,  bills,  notes,  book 
accounts,  and  evidences  of  debt."^  The  provisions  of  the  dower 
act  contained  in  the  revision  of  1838  are  substantially  still  in 
force.* 

33.  Maine. — The  Constitution  of  Maine,  adopted  on  the  sepa- 
ration from  Massachusetts,  bears  date  October  19,  1819.  It 
contains  a  clause  declaring  that  all  laws  then  in  force  in  the 
State,  not  repugnant  to  the  constitution,  shall  remain  in  force 
until  altered  or  repealed  by  the  legislature,  or  until  they  expire 
by  their  own  limitation.^  In  Februaxy,  1821,  an  act  was  passed 
"  concerning  dower."    It  gave  to  the  widow  dower 

In  all  such  lands,  tenements,  and  hereditaments,  of  wliich  the  husband  was 
seised  in  fee,  either  in  possession,  reversion,  or  remainder,  at  any  time  during 
the  marriage,  except  where  such  widow  by  her  own  consent  may  have  been 
provided  for  by  way  of  jointure  prior  to  the  marriage,  or  where  she  may  have 
relinquished  her  right  of  dower  by  deed  uiider  her  hand  and  seal.* 

By  the  same  act  the  alien  widow  of  any  citizen  of  the  United 
States  was  rendered  dowable  "  in  the  same  manner  as  other 
widows  are  by  virtue  "  thereof.*  The  dowress  was  to  be  entitled 
to  one-third  the  rents  and  profits  until  her  dower  was  assigned.' 
The  act  also  prescribed  the  mode  of  proceeding  for  the  recovery 
of  dower.  By  the  law  of  March,  1821,  relating  to  wills  and 
intestate  estates,  the  widow  was  permitted  to  waive  the  pro- 
visions of  her  husband's  will  and  ta^e  h^er  dower.'  In  directing 
the  descent  of  intestate  estates  there  was  an  express  saving  as 
to  dower."    And  it  was  provided  that 

The  widow  of  the  deceased  shall,  in  all  cases,  be  entitled  to  her  dower  in  the 
real  estate  (where  she  shall  not  have  been  otherwise  endowed  before  marriage), 
and  to  a  recovery  of  the  same  in  manner  as  the  law  directs."* 

Dower  was  also  saved  in  lands  taken  on  execution."  And  in 
the  act  directing  the  mode  of  transferring  real  estate  by  deed 
there  is  this  proviso  : — 

1  Rev.  Stat.  Ark.  (1838,)  p.  336,  ch.  52. 

2  Act  of  Feby.  21,  1859  ;  Laws  of  1859,  p.  299. 

'  Dig.  Ark.  Stat.  (1858,)  ch.  60,  p.  450.  [See  Revised  Stat.  Ark.  1874,  p.  455, 
et  seq.]  *  Art.  4,  g  3. 

5  Laws  of  Maine,  (1821,)  ch.  40,  pp.  149,  150,  g  6. 

6  Ibid.  ?  4-  ''  Ibid  §  5. 

8  Ibid.  qh.  38,  p.  142,  ?  15. 

9  Laws  of  Maine,  (1821,)  ch.  88,  p.  142,  §  17. 

1"  Ibid.  p.  143,  §  18.  11  Ibid.  p.  281. 
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Nothing  in  this  act  shall  be  construed  to  bar  any  widow  of  any  vepdor  or 
mortgagor  of  lands  or  tenements,  from  her  dower  or  right  in  or  to  such  lands 
or  tenements,  who  did  not  join  with  her  husband  in  such  sale  or  mortgage,  or 
otherwise  lawfully  bar  or  exclude  herself  from  such  dower  or  right.^ 

Some  material  changes  were  afterwards  made  in  the  laws  of 
this  State  uponNthe  subject  of  dower.  They  will  be  stated  here- 
after.* 

34.  I7mida.—The  territorial  act  of  September  14,  1822, 
passedthe  year  following  the  cession  of  Florida  to  the  United 
States,  concerns  "  dower  and  jointures  in  lands  and  slaves,  of 
widows."  Devises  or  bequests  to  the  wife  by  the  husband  are 
to  be  deemed  and  taken  in  lieu  of  dower  in  his  estate,  unless 
by  the  will  he  declare  otherwise.  But  nothing  in  the  act  con- 
tained is  to  deprive  the  widow  of  her  choice  either  to  dowef  of 
the  estate,  or  to  the  pro'Vision  in  her  behalf  made  by  the  will. 
Her  election  must  be  made  within  one  year  from  the  death  of 
the  husband.  In  case  she  fail  to  elect,  she  is  held  to  take  under 
the  will,*  The  territorial  act  of  1828  gives  as  dower  one-third 
of  the  lands  of  which  the  "  husband  died  seised  and  possessed, 
or  had  before  conveyed,  whereof  said  widow  had  not  relin- 
quished her  right  of  dower,  as  heretofore  provided  for  by  law."* 
In  1838  an  act  was  passed  giving  dower  in  slaves.  It  also  prot 
vides  that  in  all  cases  in  which  the  widow  is  entitled  to  dower, 
she  may  elect,  within  twelve  months  after  probate  of  the  will 
or  grant  of  letters  of  administration,  either  to  take  dower  or  a 
child's  part  in  the  estate.  If  she  takes  a  child's  part,  her  title 
is  to  be  absolute;  if  dower,  she  takes  a  life  estate  only." 

35.  Wisconsin. — The  act  of  Congress  of  April  20,  1836,  estab- 
lishing the  territorial  government  of  Wisconsin,  secured  to  the 
people  of  that  territory  all  the  rights  and  privileges  conferred 
by  the  ordinance  of  1787.*  At  a  session  of  the  territorial  legis- 
lature commencing  in  November,  1838,  and  at  an  adjourned 
session  commencing  in  January,  1839,  several  laws  were  passed 
relating  to  dower.    It  was  enacted  that  a  divorce,  on  account 

1  Laws  of  Maine,  (1821,)  ch.  36,  pp.  130,  131,  §  2. 

*  See  Revision  of  1840-41,  and  of  1857.     [Eev.  Stat.  1871,  p.  756.] 
»  Laws  of  Florida,  (1824-35),  p.  55,  §  1. 

*  Act  of  Nov.  7,  1828,  §  1 ;  Duval,  85  ;  Thompson's  Dig.  184.  [See  McClellan's 
Dig.  1881,  p.  475.] 

'  Act  of  Feb.  8,  1838  ;  Duval,  87  ;  Thompson's  Dig.  185.  The  child's  part  here 
referred  to  is  construed  to  mean  a  distributive  share  after  payment  of  the  debts.  Ibid. 
note.  *  Act  of  April  20,  1836,  |  12  ;  see  ante,  g  26. 
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of  the  adultery  of  the-wife,  should  bar  dower.*  The  wife  might 
release  her  right  by  joining  in  a  conveyance  with  her  husband.* 
Dower  might  be  recovered  by  proceedings  in  ejectment ;  and 
the  manner  of  assigning  it,  where  it  was  so  recovered,  was  pre- 
scribed.* If  dower  was  not  assigned  within  one  month  after 
demand  made,  the  widow  might  sue  therefor;  and  in  such  cases 
proper  damages  were  to  be  awarded  her,  and  upon  recovery,  a 
writ  of  seisin  was  to  issue.  In  case  no  division  could  be  made, 
the  widow  was  to  be  endowed  specially  of  the  rents  and  profits.* 
By  a  subsequent  statute,  now  in  force,  dower  is  given  in  all 
lands  of  which  the  husband  was  seised  at  any  time  during  the 
coverture,  and  also  in  equities  of  redemption.' 

36.  Iowa. — On  the  12th  of  June,  1838,  by  an  act  of  Congress 
of  that  date,  the  territory  of  Wisconsin  was  divided,  and  that 
portion  lying  on  the  west  side  of  the  Mississippi  Kiver  was 
established  as  a  separate  government,  under  the  name  of  Iowa. 
The  ordinance  of  1787  continued  in  force  in  Iowa  for  a  number 
of  years  thereafter,*  and  the  provision  relating  to  dower  was 
regarded  as  a  fundamental  law  of  the  territory.'  At  no  time, 
until  the  adoption  of  the  code  of  1851,  was  the  right  of  dower 
changed  from  what  it  was  as  established  by  that  ordinance.' 
By  the  act  of  January  25,  1839,  the  dower  of  the  wife  consisted 
in  a  life  estate  in  one-third  of  her  husband's  lands.'  This 
statute  was  repealed  by  the  acts  of  1842-43,"  leaving,  however, 
the  ordinance  of  1787,  so  far  as  it  regarded  dower,  still  in  force." 
After  the  repeal  of  the  law  of  1839,  there  was  no  territorial 
statute  defining  the  right  of  dower  until  that  of  June  10, 1845.'^ 
The  sixth  section  of  that  statute  provided  that  dower  should  be 
and  remain  as  at  common  law.'*     Thus  stood  the  law  in  Iowa 

1  Stat,  of  Wis.  (1839,)  p.  140,  ?  5.  »  Ibid.  p.  180,  §  11. 

'  Ibid.  p.  250,  ?  2  ;  pp.  256-7,  |§  51,  52. 

<  Stat,  of  Wis.  (1839,)  pp.  308-9,  ?-^  56-58. 

«  EeT.  Stat.  Wis.  (1849,)  ch.  62,  p.  333;  Eer.  Stat.  Wis.  (1858,)  ch.  89,  p,  545. 
[See  Rev.  Stat.  1878,  p.  621.] 

5  The  1 2th  section  of  the  organic  act  provided  that,  until  modified  or  repealed,  the 
then  existing  laws  of  Wisconsin  should  extend  over  the  new  territory. 

'  Davis  V.  OTerrall,  4  Greene,  168 ;  O'Ferrall  v.  Simplot,  4  Clarke,  381 ;  Pense 
V.  Hixon,  8  Clarke,  402. 

'  Pense  v.  Hixon,  8  Clarke,  402. 

»  Act  of  Jan.  25,  1839,  p.  484,  §  41 :  p.  485,  |  44.  See,  also,  act  of  Dec.  29, 
1838,  I  56.  M  Rev.  Laws,  1843,  p.  725. 

"  Pense  ».  Hixon,  8  Clarke,  402.     See,  also,  O'Ferrall  r>.  Simplot,  4  Clarke,  381. 

W  Ibid.  "  Laws  of  1845,  ch.  21,  J  6. 
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until,  by  the  code. of  1851,  the  following  modification  was 
introduced : — 

Sect.  1394.  One-third  in  value  of  all  the  real  estate  in  which  the  husbaAd,  at 
any  titue  during  the  marriage,  had  a  legal  or  equitable  interest,  which  has  not 
been  sold  on  execution  or  other  judicial  sale,  and  to  which  the  wife  has  made 
no  relinquishment  of  her  right,  shall,  under  the  direction  of  the  court,  be  set 
apart  by  the  executor  as  her  property  in  fee  simple,  upon  the  death  of  the  hus- 
band, if  she  survive  him.'' 

But  by  an  act  passed  January  24,  1853,  the  foregoing  section 
was  repealed,  and  the  following  substituted  in  its  stead : — 

Sect  1394.  One-third  in  value  of  all  the  real  estate  in  which  the  husband,  at 
any  time  during  the  marriage,  had  a  legal  or  equitable  interest,  and  to  which  th« 
wife  has  made  qo  relinquishment  of  her  rights,  shall,  under  the  direction  of  the 
court  be  set  apart  by  the  executor  as  her  property  in  dower, upon  the  death  of 
the  husband,  if  she  survive  him.  Said  estate  in  dower  to  be  and  remain  the 
same  as  at  common  law.' 

37.  Minnesota. — By  the  organic  act  of  Minnesota,  passed 
March  3,  1849,  the  laws  of  Wisconsin  were  continued  in  force, 
subject  to  modification  by  the  Governor  and  Legislative  Assem- 
bly of  the  Territory.'  At  the  second  session  of  the  Legislative 
Assembly,  commencing  January  1,  1851,  the  Wisconsin  dower 
act  was  adopted  without  any  material  change,*  and  is  still  con- 
tinued in  force.^  It  gives  dower,  as  at  common  law,  in  all 
estates  of  inheritance  of  which  the  husband  was  seised  during 
the  coverture,  and  also  in  equities  of  redemption.* 

38.  Oregon. — With  the  exception  of  an  occasional  alteration 
in  the  phraseology,  in  no  degree  affecting  the  sense,  the  statute 
of  Wisconsin  above  referred  to,,  regulating  the  right  of  dower, 
and  directing  the  mode  of  proceeding  for  the  recovery  thereof, 
is  also  adopted  in  Oregon.' 

39.  Kansas. — The  dower  act  of  Kansas,  as  adopted  in  1855,  in 
all  its  essential  features  is  almost  a  literal  transcript  of  the  Mis- 
souri statute  of  1845.'  The  revision  of  1862  contains  a  section 
\ • 

1  Code  of  Iowa,  (1851,)  p.  213,  J  1394. 

^  Took  effect  July  1,  1853 ;  Laws  of  Fourth  Gen.  Assam,  ch.  61,  p.  97,  1 1  ;  Re- 
vision of  Laws  of  Iowa,  (I860,)  Art.  4,  p.  420,  §  2477.  [For  the  subsequent  legisla- 
tion see  McLain's  Annotated  Stat.  1880,  vol.  1,  p.  653.] 

»  Act  of  March  3,  1849,  §  12. 

«  Stat.  Minn.  (1851,)  ch.  49,  p.  217. 

»  Stat.  Minn.  (1849-1858,)  ch.  36,  p.  407. 

'  [By  the  Act  of  March  9,  1875,  dower  and  curtesy  were  abolished  in  Minnesota. 
L«-^B  of  1875,  p.  74.     See,  also.  Act  of  March  2,  1876,  Laws  of  1876,  p.  55.] 

»  Stat,  of  Oregon,  (1855,)  p.  404,  ch.  1.     [See  General  Laws  1874,  p.  584.] 

«  Ant"^  g  32  ;   Stat.  Kan!  Ter.  (1855,)  ch.  63,  314. 
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giving  to  the  widow  a  right  to  elect  whether  she  will  take  her 
dower,  or  the  benefit  of  the  provisions  of  "  an  act  concerning 
descents  and  distributions,"  approved  February  8, 1859,  or  of  an 
act  entitled  "  an  act  to  protect  the  rights  of  married  wonaen, 
and  in  relation  to  the  liabilities  incident  to  the  married  contract 
relation,"  approved  February  7,  1859.^  The  fifth  section  of  the 
territorial  act  is  omitted  in  this  revision ;  but  in  other  respects 
the  changes  made  are  not  important,  so  "far  at  least  as  regards 
the  nature  and  extent  of  the  interest  of  the  widow  in  the  estate 
of  her  husband.^ 

40.  Texas. — The  estate  of  dower  had  but  a  brief  legal  exist- 
ence in  Texas.  An  act  passed  January  26,  1839,  by  the  Con- 
gress of  the  Republic  conferred  the  right  as  it  then  existed  in 
several  of  the  neighboring  States.  The  widow  of  an  intestate, 
or  of  a  testator  who  did  not  make  a  satisfactory  provision  for 
her  by  will,  was  entitled  to  dower  in  all  the  lands  of  which  he 
died  seised  and  possessed.  If  he  died  without  legitimate  heirs 
of  his  body  or  their  descendants,  then  the  widow  took  one-half 
his  estate,  both  redl  and  personal,  for  life.'  But  this  statute 
was  repealed  February  5, 1840,^  and  no  similar  provision  was 
ever  re-enacted.  The  act  relating  to  wills  contains  no  clause 
saving  dower.*  The  act  of  March  18,  1848,  regulating  descents 
and  distributions,  is  to  the  following  effect :  If  the  intestate  leave 
a  child  or  children,  or  their  descendants,  the  surviving  husband 
or  wife  is  entitled  to  one-third  the  personal  estate,  not  including 
slaves,  absolutely,  and  also  to  an  estate  for  life  in  one-third  the 
land  and  slaves ;  if  there  be  no  child  or  children,  or  their  de- 
scendants, then  the  surviving  husband  or  wife  may  take  all  the 
personal  estate,  and  one-half  the  lands  and  slaves  absolutely ; 
if  the  deceased  have  neither  surviving  father  nor  mother,  nor 
surviving  brothers  and  sisters,  or  their  descendants,  then  the 
surviving  husband  or  wife  is  entitled  to  the  whole  estate.*  The 
foregoing  provisions,  it  will  be  observed,  relate  solely  to  the 

1  Comp.  Laws  of  Kans.  (1862,)  ch.  83,  p.  478,  §  2  ;  Acts  of  1859,  ch.  63,  ?  2. 

'  [Dower  has  since  been  abolished,  however,  and  provision  made  for  a  surviving 
widow  instead  under  the  law  of  descent.     See  Corop.  Laws  1879,  |  2129.] 

0  Hartley's  Dig.  pp.  285-287,  Art.  861-868  ;  Oldham  &  White's  Digest,  pp.  700-1, 
Art.  34-41. 

*  Hartley's  Dig.  p.  285  ;  Oldham  &  White's  Dig.  p.  700. 

6  Act  of  Jan.  28,  1840,  Hartley's  Dig.  977.  See,  also,  Oldham  &  White's  Digest, 
p.  454. 

5  Oldham  &  White's  Dig.  p.  99,  Art.  347  ;  Hartley's  Dig.  p.  220,  Art.  595. 
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descent  of  intestates'  estates.  The  power  of  disposition  by  will  is 
unrestricted ;  and  other  enactments  entirely  exclude  the  idea  of 
the  existence  of  the  right  of  dower.  Thus  all  property,  both 
real  and  personal,  of  the  husband,  owned  or  claimed  by  him 
before  marriage,  and  that  acquired  afterwards  by  gift,  devise,  or 
descent,  as  also  the  increase  of  all  lands  or  slaves  thus  acquired, 
are  declared  his  separate  property.  All  property,  both  real 
and  personal,  of  the  wife,  owned  or  claimed  by  her  before  mar- 
riage, and  that  acquired  afterwards  by  gift,  devise,  or  descent, 
as  also  the  increase  of  all  lands  or  slaves  thus  acquired,  are  in 
like  manner  made  her  separate  property,  the  husband,  however, 
during  the  marriage,  being  invested  with  the  sole  management 
of  all  such  property.'  All  property  reciprocally  possessed  by 
the  husband  and  wife  at  the  time  the  marriage  is  dissolved  is 
regarded  as  common  effects  or  gains,  unless  the  contrary  be  sat- 
isfactorily proved.  The  common  property  may  be  disposed  of 
by  the  husband  during  the  coverture ;  it  is  liable  for  his  debts, 
and  for  debts  contracted  for  necessaries  by  the  vife  during  the 
'  coverture.  Upon  the  death  of  either,  if  there  be  no  child  or 
children,  the  remainder  goes  to  the  survivor ;  if  there  be  a  child 
or  children,  then  the  survivor  takes  one-half,  and  the  balance 
goes  to  such  child  or  childten.^ 

41.  California. — The  statutes  of  California  have  abrogated  the 
common-law  right  of  dower,  and  substituted  in  its  stead  a  half 
interest  in  the  common  property.  "  No  estate  shall  be  allowed 
to  the  husband  as  tenant  by  courtesy  upon  the  decease  of  the 
wife,  nor  any  estate  in  dower  be  allowed  to  the  wife  upon  the 
decease  of  the  husband."'  The  property,  real  and  personal, 
owned  by  the  husband  or  wife  before  marriage,  and  that  after- 
wards acquired  by  either,  by  bequest,  devise,  or  descent,  is 
treated  as  the  separate  property  of  the  husband  or  wife  respect- 
ively. All  acquired  during  tbe  marriage,  except  in  either  of  the 
modes  above  specified,  is  regarded  as  common  property.  Upon 
the  death  of  the  husband  or  wife,  one-half  the  common  property 
goes  to  the  survivor,  and  the  other  half  to  the  descendants  of 
the  deceased,  subject  to  the  payment  of  his  or  her  debts.     If 

1  Act  of  March  13,  1848,  ?  2  ;  Hartley's  Dig.  734,  Art.  2421  ;  Oldham  &  White's 
Dig.  312,  Art.  1393. 

2  Act  of  Jan.  20,  1840 ;  Hartley's  Dig.  p.  737  ;  Oldham  &  White's  Dig.  p.  313. 

«  Laws  of  Oal.  (1850-53,)  p.  813,  J  10;  Wood's  Cal.  Dig.  p.  488,  ?  10  ;  Beard 
V.  Enox,  5  Cal.  252. 
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there  be  no  descendants,  then  the  whole  goes  to  the  survivoi, 
subject  to  debts.' 

42.  Louisiana. — In  Louisiana  the  rule  of  the  civil  law  pre^ 
vails,  and  the  jurisprudence  of  that  State  contains  nothing 
bearing  any  resemblance  to  the  common-law  right  of  dower. 

I  Laws  of  Cal.  (1850-53,)  pp.  812-814,  ??  1-13  ;  Wood's  Cal.  Dig.  pp.  486-489  ; 
il  1-13.     [Civil  Code,  g  169  et  seq.,  1402  et  seq.] 
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1.  Marriage  is  an  essential  pre-requisite  to  the  right  of 
dower.  In  order  to  entitle  a  woman  to  this  provision,  she  must 
answer  the  description  of  a  lawful  wife.'  It  becomes  important, 
therefore,  in  the  outset  of  our  investigations,  to  ascertain  with 
as  much  certainty  as  the  nature  of  the  subject  will  admit  of, 
what  formalities  as  are  necessary  in  law  to  create  a  valid  mar- 
riage; and  having  done  this,  then  to  inquire  what  circum- 
stances, or  pre-existing  impediments,  will  render  nugatory  the 
ceremonial  thus  observed,  and  prevent  it  from  conferring  the 
civil  rights  pertaining  to  the  legal  marital  relation. 

2.  In  England,  at  the  present  day,  questions  relating  to  the 
validity  of  the  marriage  contract  are  of  comparatively  easy 
solution,  for  by  the  different  marriage  acts  of  that  country, 
all  marriagtes  not  solemnized  in  conformity  to  the  provis- 
ions thereof  are  made  absolutely  void.^  The  first  of  these  acts, 
commonly  called  Lord  Hardwicke's,  is  contained  in  chapter 
thirty-three  of  26  George  II.,  passed  in  1753.  Although  modi- 
fied in  some  particulars,  many  of  its  material  provisions  still 
continue  in  force  as  the  law  regulating  the  marriage  contract 
in  England.  But  as  that  act,  by  its  own  terms,  does  not  extend 
to  Scotland,  nor  to  any  marriages  solemnized  beyond  the  seas,' 

>  1  Roper,  H.  &  W.  333  ;  Park,  Dow,  7  ;  Co.  Litt.  31  a.  Mr.  Macqueen  notices, 
in  rather  caustic  terms,  the  care  Mr.  Roper  has  taken  in  stating  this  proposition. 
Macq.  H.  &  W.  169.  But  I  have  not  suffered  thiS'  to  deter  me  from  giving  the  subject 
that  attention  which,  in  the  United  States  at  least,  its  importance  appeared  to  demand. 

'  Park,  Dow,  9;  Macq.  H.  &  W.  7-12  ;  Shelf.  Mar.  and  Div.  28.  The  substance 
of  these  statutes  is  given  in  the  Appendix  of  Mr.  Jacob,  (No.  1,)  to  Roper  on  Hus- 
band and  Wife.  The  same  note  will  be  fouijd  in  the  Appendix  to  2  Bright  on  Husband 
and  Wife,  with  references  to  later  statutes  added.    See,  also,  2  Kent,  85,  note. 

(59) 
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the  validity  of  marriages  contracted  in  Scotland,  Ireland  and 
the  British  colonies,  remains  wholly  unaffected  thereby.^  It 
would  seem  to  follow  that,  in  the  United  States,  except  in  so  far 
as  special  local  legislation  has  intervened  to  change  the  rule, 
the  doctrine  of  the  common  law  as  it  existed  prior  to  the  26th 
of  George  II.  prevails.  It  is  to  this  point,  therefore,  we  should 
direct  our  attention. 

The  Regular  and  the  Irregular  Marriage. 

3.  By  the  common  law,  males  of  the  age  of  fourteen,  and 
females  of  the  age  of  twelve,  were  capable  of  contracting  mar- 
riage.^ The  formalities  to  be  observed  depended  upon  the 
doctrines  of  the  ecclesiastical  courts.*  Marriages  were  divided 
into  two  classes,  the  Regular  and  the  Irregular.*  In  the  regu- 
lar marriage  everything  was  presumed  to  be  complete  and 
consummated,  both  in  ceremony  and  in  substance,  according 
to  the  prescribed  formalities  of  the  ecclesiastical  law.  In  the 
irregular  marriage  everything  was  presumed  to  be  complete  in 
substance,  but  not  in  ceremony.*  The  class  of  irregular  mar- 
riages comprised  TasiTnat,ges  per  verba  de  prsesenti  and  marriages 
per  verba  defutura  cum  copula,  for  a  promise  of  future  marriage 
when  followed  by  sexual  intercourse,  was  considered  equivalent, 
in  legal  effect,  to  a  contract  per  verba  de  prwsenti.^  The  regular 
marriage  was  attended,  as  a  matter  of  course,  with  all  the  civil 
rights  and  incidents  of  the  complete  marriage  contract;  but 
whether  irregular  marriages  were  equally  favored  in  law,  is  one 
of  the  unsettled  and  vexed  questions  of  the  day. 

Marriage  per  Verba  de  Prsesenti  at  Common  Law. 

4.  A  marriage  per  verba  de  prsesenti  consisted  in  a  mutual 
promise  of  present  marriage  between  parties  competent  thereto ; 
as  when  the  man  said  to  the  woman,  "  I  do  take  thee  to  my 
wife,"  who  then  answered,  "  I  do  take  thee  to  my  husband." 
No  other  ceremony  was  considered  essential,  nor  did  consum- 
mation by  sexual  intercourse  add  anything  to  its  validity.' 

1  Shelf.  Mar.  and  Div.  29. 

2  Co.  Litt.  33  a.,  79  b.  ;  1  Kopei;,  H.  &  W.  335  ;  2  Kent,  78  ;  post,  ch.  8,  ?  2,  et  seq. 
'  Shelf.  Mar.  and  Div.  26  ;  Jacob's  note,  I ,  App.  Eoper,  H.  &  W. 

*  Shelf.  Mar.  and  Div.  27  ;  Halk.  Dig.  Mar.  L.  29.  «  Ibid. 

s  Dalrymple  ».  Dalrymple,  2  Hagg.  Con.  R.  65-67  ;  Shelf.  Mar.  and  Dir.  26  ; 
Jacob's  note,  I,  App.  Roper,  H.  &  W.;  2  Kent,  87;  Halk.  Dig.  Mar.  L.  29,  64-66; 
Bishop,  Mar.  and  Dir.  §  246. 

T  Swinburne  on  Spousals,  8;  Dalrymple  v.  Dalrymple,  2  Hagg.  Cons.  R.  66,  82,  87; 
Shelf.  Mar.  and  Div.  27  ;  Bishop  Mar.  and  Div.  ^  218,  and  cases  there  cited. 
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And  it  io  said  that  the  contract  thus  entered  into,  in  con- 
templation of  the  ecclesiastical  law,  amounted  to  complete 
matrimony ;  that  it  was  indissoluble  by  any  agreemeilt  of  the 
parties,  and  rendered  any  subsequent  marriage  of  either  of 
them  with  any  third  person  absolutely  void/ 

5.  It  appears  to  be  satisfactorily  established  that,  prior  to  the 
decree  of  the  Council  of  Trent  for  the  reformation  of  the  mar- 
riage ceremonial,  a  simple  matrimonial  engagement,  substan- 
tially in  the  terms  above  indicated,  or  in  any  other  form  ex- 
pressive of  the  present  consent  of  the  parties  to  become  husband 
and  wife,  was,  by  the  general  matrimonial  law  of  Christian 
Europe,  all  that  was  deemed  necessary  to  constitute  an  actual 
and  legal  marriage.^  The  decree  of  the  Council  of  Trent,  of 
the  11th  November,  1563,  made  the  presence  of  the  parish 
priest  and  two  witnesses  essential  to  the  validity  of  a  marriage  / 
but  the  decrees  of  that  body  were  never  received  as  of  authority 
in  England,*  and  therefore  the  decree  above  referred  to  does 
not  in  any  respect  afifect  the  rule  of  the  common  law.  In 
many  of  the  countries  which  refused  to  acknowledge  the 
authority  of  that  Council,  no  religious  ceremony  was  consid- 
ered necessary ;  but  it  is  a  controverted  question  whether  this 
rule  prevailed  in  England,  Ireland,  and  Scotland,  and  this 
question  has  undergone  a  vast  deal  of  discussion  in  the  dififer- 
ent  tribunals  of  those  countries. 

6.  One  of  the  earliest  reported  cases,  bearing  upon  this  ques- 
tion is  Bunting  v.  Lepingwell,'  decided  in  the  time  of  Elizabeth. 
In  that  case  it  was  adjudged  that  a  contract  per  verba  de  prsesenti, 
though  not  followed  by  consummation,  was  sufficient  to  avoid 
a  second  marriage  actually  consummated.  But  the  question 
whether  such  a  contract  in  and  of  itself  amounted  to  perfect 
marriage  did  not  arise  in  the  case,  nor  was  it  referred  to  in 
the  resolutions  of  the  court  as  reported  by  Coke.  The  learned 
editor  of  Coke's  Eeports,  however,  in  a  note  to  the  case,  says : 
"  By  the  canon   law,  which  is  the  general  law  throughout 

I  1  Park.  Dow,  8;  Swinb.  Spousals,  9,  13,  15;  Shelf.  Mar.  and  Div.  27,  33,  34; 
opinion  of  Lord  Stowell  in  Dalrymple  v.  DalrymplB,  2  Hagg.  Con.  R.  69,  100. 

2  Shelf.  Mar.  &  Div.  27  ;  Bishop  Mar.  &  Div.  §  269  ;  Dalrymple  v.  Dalrymple,  2 
Hagg.  Con.  R.  54. 

3  Canones  et  Decreta  Concillii  Trident,  sess.  24,  c.  1  ;  Shelf.  Mar.  &  Div.  17,  note, 
and  19. 

<  Shelf.  Mar.  &  Div.  18  ;  Poynter,  Mar.  &  Div.  13  ;  Bishop  Mar.  &  Div.  g  269. 
*  Bunting  «.  Lepingwell,  4  Co.  29  ;  Moor,  169. 
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Europe  as  to  marriages,  except  where  that  has  been  altered  by 
the  municipal  law  of  any  particular  place,  a  contract  of  mar- 
riage entered  into  per  verba  de  prsesenti,  is  considered  to  be  an 
actual  marriage  per  se.'" 

7.  In  1  Dyer's  Reports,  105,  b.,  will  be  found  the  following 
note  :  "  Noy,  attorney-general,  in  the  Lent  readings,  1632,  held, 
that  if  a  woman  be  divorced  from  her  husband  causa  prx  con- 
tractus with  another  per  verba  de  prsesenti,  in  that  case,  immedi- 
ately by  the  sentence  given  in  court,  the  marriage  shall  be 
completed  between  the  said  woman  and  the  first  husband  with- 
out any  of  the  rites  performed  in  facie  ecclesias."  But  in  Paine's 
case,^  where  the  same  claim  was  made  in  argument,  and  the 
above  opinion  of  Noy  was  cited  in  its  support,  Twisden,  justice, 
denied  that  it  was  law,  and  said  that  the  marriage  must  be  sol- 
emnized before  the  parties  could  be  completely  baron  and  feme. 

8.  The  case  of  Weld  v.  Chamberlaine^  arose  in  the  35  of 
Charles  II.  It  was  tried  upon  an  issue "  of  "  marriage  or  no 
marriage,"  and  from  the  evidence  it  appeared  that  a  person 
who  had  taken  orders  according  to  the  Church  of  England  in 
former  times,  but  who  had  been  ejected  in  1663,  contracted  the 
parties  in  these  words:  "I,  A.  B.,  take  thee,  B.  C,  for  my 
espoused,  betrothed,  and  wedded  husband  until  death,"  the 
person  officiating  speaking  these  words,  the  woman  repeating 
them  after  him,  and  the  man  the  like,  mutatus  mutandis.  No 
ring  was  used  according  to  the  forms  of  the  Common  Prayer 
Book.  The  parties  cohabited  as  husband  and  wife  for  ten  years 
afterwards.  Pemberton,  Chief  Justice,  was  inclined  to  think 
this  a  good  marriage,  there  being  words  of  contract,  de  prse- 
senti, repeated  after  a  person  in  orders ;  but,  upon  the  request 
of  counsel,  a  case  was  ordered  to  be  made  for  further  consider- 
ation. There  appears,  however,  to  be  no  report  of  the  final 
result  of  the  case. 

9.  The  case  of  Collins  v.  Jessot*  was  decided  in  the  3d  of 
Anne.  According  to  the  report  of  the  case -given  in  6  Modern, 
Holt,  Chief  Justice,  expressed  himself  as  follows :  "  If  a  con- 
tract he  per  verba  de  prsesetiti,  it  amounts  to  an  actual  marriage, 
which  the  very  parties  themselves  cannot  dissolve  by  release  or 
other  mutual  agreement;  for  it  as  much  a  marriage  in  the 

1  Note  (A.).  2  Paine's  Case,  1  Sid.  13. 

'  Weld  V.  Chamberlaine,  2  Shower's  Rep.  300. 

«  Collins  V.  Jessot,  6  Mod.  155  ;  2  Salk.  437  ;  Holt,  459. 
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sight  of  God  as  if  it  had  been  in  facie  ecclesise,  but  with  this 
difference,  that  if  they  cohabit  before  marriage  in  facie  ecclesise 
they  are  for  that  punishable  by  ecclesiastical  censures ;  and  if, 
after  such'  contract,  either  of  them  lies  with  another,  they  will 
punish  such  offender  as  an  adulterer."  In  the  report  of  the 
case  given  in  Salkeld,  the  same  judge  is  represented  as  holding 
"  that  a  contract  per  verba  de  prsesenti  was  a  marriage,  viz. :  I 
marry  you;  you  and  I  are  man  and  wife;  and  this  is  not 
releasable."  In  Wigmore's  case,'  decided  in  5  Anne,  the  opinion 
of  Lord  Holt  is  to  the  same  effect.  "  By  the  canon  law,"  he 
said,  "  a  contract  per  verba  de  prsesenti  is  a  marriage ;  as,  I  take 
you  to  be  my  wife."^ 

10.  In  The  King  v.  Fielding,'  a  marriage  solemnized  in  Eng- 
land by  a  Roman  Catholic  priest  was  held  good  as  a  marriage 
per  verba  de  prsesenti,  on  evidence  of  words  of  present  contract 
spoken  in  English,  the  rest  of  the  ceremony  being  read  in  the 
Latin  tongue,  which  the  witnesses  present  did  not  understand ; 
and  this  case,  and  also  the  views  of  Lord  Holt,  in  Collins  v. 
Jessot,  were  approved  by  the  court  in  the  comparatively  recent 
case  of  Eex  v.  Brampton,  determined  in  the  49  of  George  III.* 
In  that  case  certain  British  subjects  in  St.  Domingo,  in  the  year 
1776,  undertook  to  contract  a  marriage  by  having  the  ceremony 
performed  in  a  chapel  in  a  town  where  they  were  temporarily 
residing,  by  a  person  appearing  there  as  a  priest,  and  officiating 
as  such.  The  service  was  in  French,  but  was  interpreted  into 
English  by  one  who  officiated  as  clerk,  and  it  was  understood 
by  the  parties  at  the  time  to  be  the  marriage  service  of  the 
Church  of  England.  Afterwards  the  parties  cohabited  as  hus- 
band and  wife  for  eleven  years,  and  uniil  the  death  of  the 
husband,  and  the  question  then  arose  whether  the  marriage 
was  legal.  The  court  was  unanimously  of  opinion  that  it  was. 
"  I  maj'  suppose,"  says  Lord  Ellenborough,  "  in  the  absence  of 
any  evidence  to  the  contrary,  that  the  law  of  England,  ecclesi- 
astical and  civil,  was  recognised  by  the  subjects  of  England  in 
a  place  occupied  by  the  king's  troops,  who  would  implicitly 
carry  the  law  with  them.  It  is  then  to  be  seen  whether  this 
would  have  been  a  good  marriage  here  before  the  Marriage 

1  Wigmore's  Case,  2  Salk.  438  ;  Holt,  459. 
'  And  see  4  Bacon's  Ab.  530. 
3  The  King  «.  Fielding,  5  St.  Tr.  610. 
*  Bex  V.  Brami^ton,  10  East,  282. 
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Act.  Now,  certainly  a  contract  of  marriage  per  verba  de  pras- 
senti  would  have  bound  the  parties  before  that  act,  and  this 
appears  to  have  been  per  verba  de  prsesenti,  and  to  have  been 
celebrated  by  a  priest,  that  is,  by  one  who  publicly  assumed 
the  office  of  a  priest,  and  appeared  habited  as  such ;  of  what 
persuasion,  whether  Roman  Catholic  or  Protestant,  does  not 
appear."^ 

11.  The  case  of  Latour  v.  Teesdale^  was  of  the  same  character. 
It  involved  the  legality  of  a  marriage  which  took  place  between 
two  subjects  of  Great  Britain,  in  October,  1808,  at  Madras,  in 
the  East  Indies.  The  marriage  was  solemnized  by  a  Catholic 
priest  according  to  the  rights  of  the  Catholic  Church,  and  was 
followed  by  cohabitation.  It  had  uniformly  been  the  custom 
to  obtain  the  license  of  the  governor,  but  this  was  not  done  in 
the  present  case.  The  marriage  was  pronounced  valid  ac- 
cording to  the  common  law  of  England  as  it  existed  prior  to 
the  Marriage  Act.  Gibbs,  Chief  Justice,  said :  "  In  this  country 
we  judge  of  the  validity  of  a  marriage  by  what  is  called  the 
Marriage  Act,  but  as  that  statute  does  not  follow  subjects  to 
foreign  settlements,  the  question  remains  whether  this  would 
have  been  a  valid  marpage  here  before  that  act  passed.  The 
important  point  of  the  case,  viz.,  what  the  law  is  by  which  such 
a  question  is  to  be  governed,  was  most  ably  and  fully  discussed 
in  the  case  of  Dalrymple  v.  Dalrymple,  which  has  been  so  often 
alluded  to,  and  the  judgment  of  Sir  William  Scott  has  cleared 
the  present  case  of  all  the  difficulty  which  might,  at  a  former 
time,  have  belonged  to  it.  From  the  reasonings  there  made 
use  of,  and  from  the  authorities  cited  by  that  learned  person,  it 
appears  that  the  canon  law  is  the  general  law  throughout 
Europe  as  to  marriages,  except  where  that  has  been  altered  by 
the  rflunicipal  law  of  any  particular  place.  From  that  case, 
and  from  those  authorities,  it  also  appears  that,  before  the  Mar- 
riage Act,  marriages  in  this  country  were  always  governed  by 
the  canon  law,  which  the  defendants,  therefore,  must  be  taken 
to  have  carried  with  them  to  Madras.  It  appears,  also,  that  a 
contract  of  marriage  entered  into  per  verba  de  prsesenti,  is  con- 
sidered to  be  an  actual  marriage;  though  doubts  have  been 
entertained  whether  it  be  so  unless  followed  by  cohabitation. 

1  And  see  the  remarks  of  Lord  Kenyon  in  Reed  v.  Passer,  Peake's  Cas.  232,  where, 
he  pronounces  a  contract  de  prsesenti,  "ipsum  matrimonium.^^ 
"  Latour  v.  Teesdale,  8  Taunt.  830 ;  4  Eng.  C.  L.  K.  299. 
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In  the  present  case  a  ceremony  was  performed,  the  regularity 
of  which  it  is  unnecessary  to  discuss,  because  it  was  followed 
by  cohabitation.  All  that  is  requisite,  therefore,  by  the  canon 
law,  has  been  amply  satisfied." 

12.  The  case  of  Dalrymple  v.  Dalrymple,^  referred  to  -  in  the 
foregoing  opinion  of  Chief  Justice  Gibbs,  was  a  suit  brought  in 
the  Consistory  Court  of  London  to  afiSrm  a  Scotch  clandestine 
marriage,  decided  by  Lord  Stowell  in  1811,  and  appealed  to  the 
Court  of  Arches,  and  thence  to  the  High  Court  of  Delegates, 
and  decided  by  the  latter  in  the  year  1814.  It  had  been  pre- 
ceded by  the  case  of  McAdam  v.  Walker,^  which  was  instituted 
in  1805,  and  passing  through  the  Scotch  courts,  was  eventually 
carried  to  the  House  of  Lords,  and  there  decided  in  1813.  In 
both  these  cases  the  marriages  had  been  contracted  without 
clerical  aid,  and  in  every  court  where  the  question  of  their  va- 
lidity was  considered,  they  were  held  good.  So  far  as  Scot- 
land is  concerned,  these  decisions  are  regarded  as  forever  put- 
ting the  question  at  rest.' 

13.  Although  the  Dalrymple  case  arose  in  Scotland,  it  was, 
for  a  number  of  years,  commonly  understood  as  settling  the  law 
for  those  portions  of  the  British  Dominions  not  embraced  within 
the  operation  of  the  Marriage  Act,  and  as  declaratory,  indeed, 
of  the  ancient  matrimonial  law  of  England.  The  decision  was 
admitted  on  all  hands  to  be  in  accordance  with  the  principles 
of  the  continental  system  as  administered  prior  to  the  Council 
of  Trent,  and  it  was  supposed  no  good  reason  could  be  urged 
why  England  should  stand  as  an  exception  to  the  application 
of  that  general  rule.  Accordingly  we  find  some  of  the  English 
text  writers,  whose  works  were  published  anterior  to  the  case  of 
The  Queen  v.  Millis,  noticed  hereafter,*  giving  it  as  an  estab- 
lished principle  in  the  law,  that  a  contract  of  marriage  per  verba 
de  prsesenti,  without  the  aid  of  the  sacerdotal  office,  or  the  pres- 
ence of  any  one  clothed  in  holy  orders,  constituted,  before  the 
Marriage  Act,  a  legal  marriage.^    And  a  case'  occurring  shortly 

'  Dalrymple  v.  Dalrymple,  2  Hagg.  Con.  B.  54 ;  4  Eng.  Ec.  R.  485.  A  full  state- 
ment of  the  case  is  also  contained  in  Halkerston's  Dig.  of  the  Marriage  Law  of  Scot- 
land, pp.  380  to  394  inclusive. 

2  McAdam  v.  Walker,  1  Doy,  148  j  Halkerston's  Dig.  of  Mar.  Law,  486. 

»  Bishop  Mar.  &  Div.  §  220  ;  1  Eras.  Dom.  Rel.  87  et  seq. ;  Halkerston's  Digest, 
Mar.  Law,  64-68.     And  see  Macqueen,  H.  &  W.  6. 

*  Post,  g  15.  «  Shelford,  Mar.  &  Div.  31 ;  Park  on  Dower,  8. 

•  Beer  v.  Ward. 
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before  that  of  the  Queen  v.  Millis,  is  referred  to  in  Jacob's  Ap- 
pendix, No.  1,  to  Eoper  on  Husband  and  Wife,'  where,  upon  the 
trial  of  an  issue  out  of  Chancery  on  the  legitimacy  of  a  person 
born  before  the  Marriage  Act,  the  Lord  Chief  Justice  of  the 
King's  Bench  is  said  to  have  ruled,  that  at  that  period  a  con- 
tract of  matrimony  per  verba  de  prsesenti  amounted  to  a  perfect 
legal  marriage.  On  a  motion  for  a  new  trial,  the  question  was 
elaborately  argued  before  the  Lord  Chancellor,  but  did, not  ulti- 
mately call  for  a  decision. 

24.  But  shortly  after  the  judgment  of  the  court  in  the  case 
last  referred  to,  Mr.  Jacob,  the  learned  editor  of  "  Roper  on  Hus- 
band and  Wife,"  prepared  an  elaborate  article,  evincing  great 
learning  and  industry,  in  which  he  sought,  upon  a  careful  re- 
view of  all  the  adjudged  cases,  and  by  the  aid  of  such  light  as 
was  furnished  by  different  legislative  enactments,  to  show  that 
the  views  of  the  lord  chief  justice,  as  expressed  in  Beer  v.  Ward, 
had  no  support  in  the  common  law  of  England.^  It  would  be 
a  work  of  supererogation  to  here  recapitulate  his  arguments,  or 
review  the  authorities  which  he  cites,  inasmuch  as  the  article 
itself  is  accessible  to  all  who  desire  to  consult  it.  His  conclusion 
as  to  the  result  of  the  authorities  is  thus  stated :  "  The  various 
authorities  here  adduced  establish  the  proposition  that,  accord- 
ing to  the  law  administered  in  England  before  the  Marriage 
Act,  a  matrimonial  contract  de  prsesenti  was  essentially  distinct 
from  a  marriage  solemnized  by  a  person  in  holy  orders ;  that  it 
did  not  confer  on  the  woman  the  right  to  dower ;  on  the  man 
the  right  to  the  woman's  property  ;  or  on  the  issue  the  rights  of 
legitimacy ;  and  that  it  did  not  render  a  subsequent  marriage 
with  a  third  person  ipso  facto  void  at  law,  though  it  formed  a 
ground  for  a  sentence  annulling  it.  They  seem  also  to  show 
that,  according  to  the  ecclesiastical  law,  the  contract  did  not 
give  any  right,  except  to  call  for  a  performance  of  it  by  actual 
solemnization,  not  justifying  cohabitation,  and  not  conferring 
conjugal  rights ;  and  that  at  the  common  law  it  had  no  effect, 
though  in  cases,  where  the  parties  cohabited  and  were  reputed 
to  be  man  and  wife,  this  might  be  sufficient  evidence  for  the 
purposes  of  some  actions  in  which  strict  proof  was  not  required.'" 

15.  In  the  case  of  The  Queen  v.  Millis,*  which  in  1844  came 

'  See,  also.  Bright,  Husb.  and  Wife,  369. 

«  App.  (No.  1,)  Eoper  on  H.  &  W. ;  2  Bright,  H.  &  W.  369 

»  2  Roper  H.  &  W.  474 ;  2  Bright,  H.  &  W.  397. 

*  Qneen  v.  Millis,  10  CI.  &  F.  534. 
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before  the  House  of  Lords  on  an  appeal  from  Ireland,  the  above 
views  substantially  were  held  to  be  law.  That  case  was  a  prose- 
cution for  polygamy.  The  defendant  Millis  was  a  member  of 
the  Established  Church ;  he  was  married  in  Ireland  to  a  woman 
who  was'  either  a  member  of  the  same  church  or  a  dissenter. 
The  ceremony  was  performed  by  a  Presbyterian  minister  ac- 
cording to  the  form  usually  observed  by  Presbyterian  dissenters. 
The  parties  afterwards  cohabited  for  two  years  as  husband  and 
wife.  Subsequently,  and  while  this  woman  was  living,  he  mar- 
ried in  England  another  woman,  observing,  in  all  essential  par- 
ticulars, the  requirements  of  the  Marriage  Act.  Thereupon  an 
indictment  was  found  against  him  in  Ireland  for  polygamy, 
and  the  question  was  whether  the  first  marriage  was  sufficient 
to  sustain  the  indictment.  It  was  clear  that  it  contained  all  the 
requisites  of  a  contract  per  verba  de  prsesefiiti,  and  if,  by  the  com- 
mon law  of  England,  such  a  contract  constituted  a  legal  mar- 
riage, the  defendant  was  guilty  as  charged.  The  Irish  judges 
were  about  equally  divided  in  opinion.  While  the  case  was 
pending  before  the  English  lords,  they  consulted  the  common- 
law  judges  of  England,  who  unanimously  advised  that  the  first 
marriage,  as  a  foundation  for  the  indictment,  was  invalid.  The 
lords  who  gave  judgment  was  equally  divided;  Brougham, 
Denman,  and  Campbell  concurred  in  holding  the  first  marriage 
good,  while  Lord  Chancellor  Lyndhurst,  Cottenham,  and  Abin- 
ger  were  of  a  contrary  opinion.  The  rule  semper  prseswmiter  pro 
negante  was  applied,  and  judgment  tendered  for  the  defendant. 
The  question  was  most  thoroughly  considered  and  elaborately 
discussed.  Indeed,  the  arguments  of  counsel,  the  opinions  of 
Chief  Justice  Tindall  and  of  the  lords  above  named  who  gave 
their  views  seriatim,  appear  to  have  entirely  exhausted  the  sub- 
ject.' The  case  of  Catherwood  v.  Caslon,^  which  was  an  action 
for  criminal  conversation,  involved  a  similar  question,  and  final 
judgment  was  suspended  until  the  determination  of  The  Queen 
V.  Millis,  then  pending  in  the  House  of  Lords ;  and  afterwards 
judgment  was  rendered  in  conformity  to  the  decision  given  in 
that  case. 

16.  The  case  of  The  Queen  v.  Millis  is  supposed  by  some  to 
be  decisive  of  the  question,  and  to  settle  it  permanently  in 
England  and  her  colonies.    Accordingly  we  find  one  of  the 

1  Bishop,  Mar.  &  Div.  gg  275,  278. 

'  Catherwood  v.  Caslon,  13  Meeson  &  Welsby,  261. 
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most  approved  text  writers  on  the  subject  of  the  marriage  con- 
tract, of  modern  times,  stating  it  as  a  settled  proposition,  on  the 
authority  of  that  case,  that  the  ancient  matrimonial  law  of 
England  differed  essentially  from  that  which  had  obtained  in 
Scotland,  and  also  on  the  continent  anterior  to  the  decree  of 
the  Council  of  Trent.^  "  This,"  he  says,  "  I  take  to  have  been 
the  great  point  established  in  the  case  of  the  Irish  marriage 
above  referred  to ;  which,  though  carried  in  the  House  of  Lords 
with  infinite  difficulty,  and  in  spite  of  many  strong,  and  as 
some  think,  insuperable  arguments  opposed  to  it,  must  hence- 
forth be  regarded  as  settled  and  concluded  in  all  legal  reasoning 
on  the  subject;  the  short  general  proposition  derivable  from 
the  adjudication  being  that,  by  the  ancient  law  of  England,  a 
marriage  by  private  contract  was  good  only  for  certain  pur- 
poses, and  those  not  the  most  important  ones;  no  marriage 
being  absolutely  perfect  until  celebrated  in  facie  ecclesise  by  the 
intervention  of  a  person  in  holy  orders ;  that  is  to  say,  orders 
conferred  by  Episcopal  authority.'"'  And  he  remarks  further, 
that  a  private  marriage  or  contract  de  prsesenti  "  was,  in  the  first 
place,  not  sufficient  to  give  the  woman  the  right  of  a  widow  in 
respect  to  dower ;  nor  secondly,  to  give  the  man  the  right  of  a 
husband  in  respect  of  the  worrlan's  property ;  nor  thirdly,  to 
render  the  issue  begotten  legitimate ;  nor  fourthly,  to  impose 
upon  the  woman  the  disabilities  of  coverture ;  nor  fifthly  and 
lastly,  to  make  the  marriage  of  either  of  the  parties  (living 
the  other)  with  a  third  person  void ;  all  these  consequences 
being  confined   exclusively  to  marriages  solemnized   in  fade 


17.  Notwithstanding  the  weight  of  authority  naturally  and 
reasonably  attaching  to  The  Queen  v.  Millis,  the  result  arrived 
at  in  that  case  is  not  regarded  as  entirely  satisfactory,  even  in 
England  and  the  British  colonies.  The  fact  that  the  question 
was  decided  by  a  divided  court,  and  that  the  ecclesiastical 
judges  who,  by  reason  of  their  peculiar  pursuits,  are  supposed 
to  be  better  qualified  than  the  common-law  judges  to  solve 
questions  relating  to  the  marriage  contract,  were  for  sustaining 
the  marriage,  goes  very  far  to  weaken  the  effect  of  the  decision 
as  a  binding  authority  in  other  cases.  In  Catterall  v.  Cat- 
terall,*  which  was  a  suit  for  divorce  on  the  ground  of  adultery, 

1  Macqueen,  H.  &  W.  2-6.  »  Page  6. 

«  Pages  4,  5.  ■•  Catterall  v.  Oatterall,  1  Kobertson,  580. 
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determined  in  the  Consistory  Court  of  London  in  1847,  Dr. 
Lushington  held  that  a  marriage  contracted  f&r  verba  de  prse- 
senti  before  a  Presbyterian  clergyman  in  New  South  Wales  was 
a  sufficient  foundation  for  the  divorce.  "  I  am  not  disposed," 
said  the  learned  dector,  "  to  carry  the  decision  in  that  case — 
(The  Queen  v.  Millis) — one  iota  further  than  it  went,  for  two 
reasons :  first,  as  the  law  lords  were  divided,  it  was  only  in  con- 
sequence of  the  form  in  which  that  case  came  before  them 
there  could  be  considered  to  be  a  judgment  at  all ;  in  the  sec- 
ond place,  were  I  to  hold  the  presence  of  a  priest  in  the  orders 
of  the  Church  of  England  to  be  necessary,  I  should  be  going 
the  length  of  depriving  thousands  of  couples,  married  in  the 
colonies  and  the  East  Indies,  (where  till  of  late  there  were  no 
chaplains,)  of  the  right  t6  resort  to  this  court  for  such  redress 
as  it  can  give  in  cases  of  cruelty  or  adultery.  Until  I  am  con- 
trolled by  a  superior  authority,  for  no  further  examination  of 
the  question  will  induce  me  to  change  my  opinion,  most  un- 
questionably I  shall  hold  in  this  and  all  other  similar  cases 
that,  where  there  has  been  a  fact  of  consent  between  two  parties 
to  become  man  and  wife,  such  is  a  sufficient  marriage  to  enable 
me  to  pronounce,  when  necessary,  a  decree  of  separation."  The 
court  also  held  that  this  marriage  could  not  be  decreed  void  in 
a  suit  for  nullity.^ 

18.  In  a  still  more  recent  case  the  Court  of  Queen's  Bench  in 
Ireland  decided  that  a  clergyman  may  marry  himself,  and 
Perrin,  J.,  in  his  opinion  denied  that  The  Queen  v.  Millis  was 
an  authority  to  bind  the  court ;  because,  while  three  learned 
and  eminent  law  lords  held  one  opinion,  three  as  equally 
learned  and  distinguished  pronounced  an  opinion  the  other 
way.'  The  Court  of  Queen's  Bench  of  Upper  Canada  have 
also  intimated  an  opinion  in  accordance  with  the  above  views 
of  Mr.  Justice  Perrin.'  It  would  seem,  therefore,  notwith- 
standing the  decision  in  The  Queen  v.  Millis,  that  the  question 
cannot  be  regarded  as  conclusively  settled  even  in  England. 

1  Catterall  v.  Sweetman,  1  Kobertson,  304. 

'  Beamish  v.  Beamish,  1  Jur.  n.  s.  part  li.  for  Nor.  1855;  Bishop,  Mar.  and  Div. 
p.  164,  g  173,  note. 
3  Doe  V,  Breakey,  3  Upper  Canada  Q.  B.  n.  s.  349. 
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OF  MARRIAGE  PER  TERBA  DB  PR^SENTI  IN  THE  tnsriTED  STATES. 


§1,2.  Views  of   American  commen- 
tators. 

3-8.  The  doctrine  in  New  York. 
9.  Maryland. 

10.  New  Jersey. 

11.  Pennsylvania. 

12.  California. 

13.  Ohio. 

14.  Louisiana. 

15.  16.  Kentucky. 
17.  Alabama. 


i  18.  Texas. 
19,  20.  Massachusetts. 
21-24.  Maine. 
25-27.  New  Hampshire. 

28.  Tennessee. 

29,  30.  Vermont. 

31.  Mississippi. 

32.  North  Carolina. 

33.  34.  Rule  as  held  in  the  Supreme 
Court  of  the  United  States. 


1.  It  is  not  a  little  remarkable  that  while  English  writers  and 
English  judges  have  differed  so  widely  as  to  the  rule  of  the 
common  law  with  reference  to  the  marital  contract,  the  law 
writers  upon  this  side  the  Alantic  have,  with  entire  unanimity, 
concurred  in  supporting  the  rule  as  generally  understood  in 
England  before  the  decision  in  The  Queen  v.  Millis.  Thus, 
Chancellor  Kent  says :'  "  No  peculiar  ceremonies  are  requisite, 
by  the  common  law,  to  the  valid  celebration  of  the  marriage. 
The  consent  of  the  parties  is  all,  that  is  required ;  and  as  mar- 
riage is  said  to  be  a  contract  jure  gentium,  that  consent  is  all 
that  is  required  by  nature  or  public  law.  If  the  contract  be 
made  per  verba  de  prsesenti,  and  remains  without  cohabitation, 
or  if  made  per  verba  defuturo,  and  be  followed  by  consumma- 
tion, it  amounts  to'  a  valid  marriage,  and  which  the  parties 
(being  competent  as  to  age  and  consent)  cannot  dissolve,  and  it 
is  equally  binding  as  if  made  in  facie  ecdesise.  There  is  no 
recognition  of  any  ecclesiastical  authority  in  forming  the  con- 
nection, and  it  is  considered  entirely  in  the  light  of  a  civil  con- 
tract. This  is  the  doctrine  of  the  common  law,  and  also  of  the 
canon  law,  which  governed  marriages  in  England  prior  to  the 
marriage  act  of  26  Geo.  II.,  and  the  canon  law  is  also  the  gen- 
eral law  throughout  Europe  as  to  marriages,  except  where  it 


1  2  Com.  86,  87. 


(71) 


72        ^  THE  LAW  OF  DOWEE.  [CH.  IV. 

has  been  altered  by  the  local  municipal  law."  The  cases  cited 
in  support  of  these  views,  omitting  the  American  cases,  are 
Jesson  V.  Collins,  Dalrymple  v.  Dalrymple,  Latour  v.  Teesdale, 
-  and  M'Adam  v.  Walker,  all  of  which  are  noticed  m  the  preced- 
ing chapter,  and  were  carefully  considered  by  the  judges  and 
law  lords  in  The  Queen  v.  Millis.  ' 

2.  Judge  Reeve,  in  his  work  on  the  Domestic  Relations,  is 
equally  clear  and  decided  in  his  views  :^  "  There  is  nothing," 
he  says,  "  in  the  nature  of  a  marriage  contract  that  is  more 
sacred  than  that  of  other  contracts,  that  requires  the  inter- 
position of  a  person  in  holy  orders,  or  that  it  should  be  sol- 
emnized in  a  church.  Every  idea  of  this  kind,  entertained  by 
any  person,  has  arisen  wholly  from  the  usurpation  of  the 
Church  of  Rome  on  the  rights  of  the  civilian.  She  claimed  the 
absolute  control  of  marriages  on  the  ground  that  marriage  was 
a  sacrament,  and  belonged  wholly  to  the  management  of  the 
clergy.  The  solemnization  of  a  marriage  by  a  clergyman  was 
a  thing  never  heard  of  among  primitive  Christians  until  Pope 
Innocent  III.  ordered  it  otherwise.  The  only  ceremony  in 
practice  among  them,  was,  for  the  man  to  go  to  the  house 
where  the  woman  dwelt,  and,  in  the  presence  of  witnesses,  to 
lead  her  away  to  his  own  house.  It  is  a  mere  civil  transaction, 
to  be  solemnized  in  such  a  manner  as  the  legislature  shall 
direct,  whether  by  a  clergyman  or  any  other  person."  In  a 
note^  to  the  text  the  editor  refers  to  and^  approves  the  views  of 
chancellor  Kent  quoted  in  the  preceding  section ;  and  he  adds : 
"  The  doctrine  that  the  contract  of  marriage  rests  upon  the 
same  footing,  so  far  as  its  valid  inception  is  concerned,  is  prob- 
ably the  doctrine  of  both  the  common  and  the  civil  law.  The 
consent  of  parties,  without  any  peculiar  forms  or  ceremonies,  is 
all  that  is  required  to  its  valid  celebration."  But  no  additional 
English  authority  except  the  case  of  Bunting  v.  Lepingwell 
(from  Coke's  Reports)  is  referred  to.  Professor  Greenleaf,  in  an 
edition  of  his  work  on  Evidence,  published  since  the  decision 
of  The  Queen  v.  Millis,  does  not  hesitate  to  adopt,  and  indorse 
without  qualification,  the  views  of  Chancellor  Kent  and  Judge 
Reeve ;'  and  Mr.  Bishop,  in  his  recent  work  on  Marriage  and 
Divorce,  after  a  very  full  consideration  of  the  question,  -arrives 
at  the  same  result.  "  Chancellor  Kent,  Judge  Reeve,  and  Pro- 
fessor Greenleaf,"  he  remarks,  "  in  their  text-books,  have  con- 

1  Reeve's  Dom.  Rel.  p.  196.  "  Note  1.  ^2  Greenl.  Ev.  J  460. 
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sidered  clerical  intervention  at  common  law  unnecessary,  and 
this  may  well  be  deemed  the  American  doctrine.  The  doctrine, 
otherwise  expressed,  is,  that  the  marriage,  by  mere  consent,  as 
explained  in  our  fifth  chapter,  is  good  throughout  the  United 
States,  except  in  some  States  where  local  statutes  have  provided 
otherwise."^  Notwithstanding  this  concurrence  of  opinion  on 
the  part  of  the  text  writers,  however,  9,n  examination  of  the 
adjudged  cases  in  the  United  States  will  show  much  the  same 
contrariety  of  decision  as  has  existed  in  Great  Britain. 

3.  New  York. — Fenton  u  Reed,^  decided  in  1809,  is  the  earliest 
reported  case,  involving  this  question,  determined  in  New  York. 
A  married  woman,  whose  husband  had  been  absent  in  foreign 
parts  for  about  seven  years,  and  reported  and  believed  to  be 
dead,  contracted  a  second  marriage.  Subsequently  the  first  hus- 
band returned,  and  continued  to  reside  in  the  neighborhood 
some  eight  years,  when  he  died.  He  made  no  objection  to  the 
connection  subsisting  between  his  wife  and  the  second  husband, 
and  never  in  any  manner  interfered  with  it.  After  his  death 
they  continued  to  cohabit  as  husband  and  wife  for  about  six 
years,  at  the  expiration  of  which  time  the  second  husband  de- 
ceased. There  was  no  proof  that  any  contract  of  marriage  had 
been  solemnized  between  them  subsequent  to  the  death  of  the 
first  husband.  The  question  arose  whether  these  facts  were 
sufficient  to  establish  a  legal  marriage  so  as  to  make  the  woman 
the  widow  of  the  man  last  deceased.  The  court  determined  the 
qAiestion  in  her  favor  upon  two  grounds :  first,  because  proof  of 
an  actual  marriage  was  not  necessary,  strict  proof  being  only 
required  in  prosecutions  for  bigamy,  and  actions  for  criminal 
conversation ;  and  under  the  circumstances  proved  it  might 
fairly  be  presumed  that  an  actual  marriage  had  taken  place 
after  the  deatli  of  the  first  husband ;  secondly,  because,  in  the 
language  of  the  court,  "  no  formal  solemnization  of  marriage 
was  requisite.  A  contract  of  marriage  made  per  verba  de  praesenti," 
they  said,  "  amounts  to  an  actual  marriage,  and  is  as  valid  as  if 
made  in  facie  ecdesise."  The  first  proposition  was  affirmed 
in  the  same  court,  in  the  case  of  Jackson  v.  Claw,  decided  in 
1820.' 

4.  In  Jackson  v.  "Winne,*  the  ceremony  was  performed  by  a 
justice  of  the  peace,  but  it  was  made  a  question  whether  the 

'  Bishop,  Mar.  &  Div.  ?  279.  *  Fenton  v.  Heed,  4  John.  52. 

»  Jackson  v.  Claw,  18  John.  346.         *  Jackson  v.  Winne,  7  Wend.  47. 
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man  had  consented  to  the  marriage.  While  in  custody  upon  a 
charge  of  bastardy,  the  magistrate  before  whom  he  was  taken 
inquired  of  him  and  of  the  woman  who  had  preferred  the 
charge,  if  they  consented  to  be  married.  The  justice  also  di- 
rected them  to  join  hands,  whereupon  the  defendant  dropped  his 
hand  and  turned  from  the  complainant.  She  immediately  took 
his  hand  and  held  it  until  they  were  pronounced  husband  and 
wife.  Upon  the  refusal  of  the  defendant  to  take  the  hand  of 
the  woman,  the  justice  hesitated,  but  after  a  moment's  delay 
proceeded  and  concluded  the  ceremony.  During  the  whole  time 
the  defendant  said  nothing.  Three  days  afterwards  the  defend- 
ant married  another  woman,  with  whom  he  cohabited  until  her 
death ;  after  that  event  he  contracted  still  another  marriage. 
The  complainant  also  married,  and  continued  to  reside  with  the 
husband  of  the  second  marriage  until  his  death.  It  was  con- 
tended by  counsel  that  what  took  place  before  the  justice  did 
not  amount  to  a  marriage ;  or  if  the  consent  of  the  man  could 
be  implied  from  the  circumstances,  the  marriage  contract  was 
nevertheless  void,  as  made  under  duress.  In  delivering  their 
opinion,  the  court  employed  the  following  language :  "  The 
maxim  of  the  civil  law,  nuptias  non  concubitas  sed  consensus  fadt, 
Dig.  L.  50,  tit.  17,  §  30,  or  one  of  the  same  import,  has  ever  been 
regarded  in  courts  of  common  law  as  a  good  definition  of  mar- 
riage. There  is  an  expression  in  Wood's  Institutes,  of  the  Laws 
of  England,  Inst.  57,  which,  if  examined  without  its  context, 
might  seem  to  imply  that  cohabitation,  as  well  as  consent,  was 
required  to  make  a  valid  marriage.  '  Marriage,  or  matrimony,' 
he  observes, '  is  an  espousal  de  prsesenti,  and  a  conjunction  of 
man  and  woman  in  a  constant  society ;'  but  the  very  next  sen- 
tence is  a  translation  of  a  Latin  maxim  similar  to  the  one 
quoted  from  the  civil  law.  'Mutual  consent,' he  says, 'makes 
the  marriage  before  consummation.'  The  language  of  Jacob,  in 
his  Dictionary,  tit.  Marriage,  is  less  liable  to  misconstruction. 
He  says, '  Nothing  more  is  necessary  to  complete  a  marriage  by 
the  laws  of  England,  than  a  full,  free,  and  mutual  consent  be- 
tween parties'  not  incapable  of  entering  into  such  a  state.  Wood, 
in  his  Institutes  of  the  Civil  Law,  p.  120,  says  that  '  Espousals 
de  prsesenti,  or  marriage,  is  contracted  by  consent  only,  without 
carnal  knowledge.' "  And  the  court,  lieing  satisfied  from  the 
evidence  that  the  defendant  in  the  bastardy  proceeding  had,  in 
contemplation  of  law,  consented  to  the  marriage,  adjudged  it 
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sufficient,  although  the  efifect  of  this  decision  was  to  bastardize 
the  issue  of  his  subseqent  marriages. 

5.  The  case  of  Rose  v.  Clark,'  was  determined  by  Chancellor 
Walworth,  in  January,  1841.  He  appears  to  have  been  deci- 
dedly of  the  opinion  that  by  the  ancient  common  law  of  Eng- 
land a  marriage  was  invalid  unless  celebrated  in  facie  ecclesise,^ 
relying  in  support  of  this  view  upon  the  decision  in  the  case  of 
Del  Heith,  determined  in  the  fourteenth  century,  (34  Edw.  I.,) 
a  report  of  which  is  found  in  Nicolas'  Adult.  Bast.  31,  567 ;  and 
also  upon  Foxcroft's  case,  decided  in  10  Edward  I.,  a  brief 
note  of  which  is  contained  in  1  Roll.  Ab.  359,  and  in  4  Viner's 
Ah.  218,  pi.  18.  He  adds,  however,  that  the  law  on  this  subject 
was  unquestionably  changed  at  the  Reformation,  if  not  before. 
"For,"  he  observes,  "it  is  now  a  settled  rule  of  the  common 
law,  which  was  brought  into  this  State  by  its  first  English 
settlers,  and  which  was  probably  the  same  among  the  ancient 
Protestant  Dutch  inhabitants,  that  any  mutual  agreement 
between  the  parties  to  be  husband  and  wife  in  prsesenti,  espe- 
cially where  it  is  followed  by  cohabitation,  constitutes  a  valid 
and  binding  marriage,  if  there  is  no  legal  disability  on  the  part 
of  either  to  contract  matrimony. '" 

6.  This  case  was  shortly  followed  by  that  of  Starr  v.  Peck,* 
where  it  was,  in  like  manner,  held  by  the  Supreme  Court  of  the 
State,  «that  at  common  law  no  formal  ceremony  was  necessary 
to  give  validity  to  a  marriage,  and  that  a  contract  between  the 
parties,  per  verba  de  praesenii,  was  sufficient.  "  It  is  true,"  said 
the  cdurt,  "  that  the  parties  had  power  to  contract  marriage 
inier  se  before  the  husband  went  to  sea,  without  the  intervention 
of  a  clergyman."*  And  the  judge,  who  delivered  the  opinion 
of  the  court,  concluded  as  follows :  "  The  evidence  in  the  case 
at  bar,  may,  I  think,  be  considered  quite  strong  that  Abby's 
parents  had,  before  her  birth,  made  a  contract  of  marriage, 
either  per  verba  de  prsesenti  or  futuro  ;  and  whether  in  the  one 
form  or  the  other,  the  consummation  which  resulted  in  her 
birth,  according  to  the'cases  cited,  rendered  the  marriage  com- 
plete." 

7.  Clayton  v.  Wardell,*  decided  by  the  Court  of  Appeals, 
arose  after  the  determination  of  The  Queen  v.  Millis,  and  that 

I  Rose  V.  Clark,  8  Paige,  Ch.  R.  574.  2  See  p.  579. 

*  See,  also,  In  the  matter  of  Taylor,  9  Paige,  611,  615. 

*  Starr  v.  Peck,  1  Hill,  270.  ■  «  Page  272. 

*  Clayton  v.  Wardell,  4  Comst.  R.  230. 
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case  is  alluded  to  by  some  of  the  judges  in  their  opinions; 
but  the  court  adhered  to  the  views  expressed  in  the  previous 
cases,  and  declined  to  adopt  the  more  recent  English  doctrine. 
"A  valid  marriage,"  observed  Cowen,  Judge,  "may  exist  with- 
out any  formal  solemnization.  By  the  ancient  common  law  of 
England,  marriage,  being  regarded  as  a  sacrament,  must,  to  be 
valid,  have  been  celebrated  in  fade  ecclesise.  But  since  the 
Reformation  it  has  been  regarded  as  a  civil  contract.  .  And, 
like  every  other  contract,  all  that  is  necessary  for  its  validity  is 
the  deliberate  consent  of  competent  parties  entering  into  a 
present  agreement  to  take  each  other  for  husband  and  wife." 
And  Gardiner,  Judge,  although  he  dissented  from  the  final 
conclusion  of  the  court,  nevertheless  concurred  in  the  views 
above  expressed.  "Whatever  may  be  the  rule  now  in  Eng- 
land," he  remarked,  "  with  us,  marriage  has  always  been  con- 
sidered as  a  civil  contract,  which,  if  made  per  verba  deprsesenti, 
without  cohabitation,  is  valid."' 

8.  In  Jacques  v.  The  Public  Administrator,^  the  surrogate 
expressed  grave  doubts  as  to  the  propriety  and  expediency  of 
adopting  the  supposed  rule  of  the  common  law ;  and  in  Turpin 
V.  The  Public  Administrator,'  these  doubts  were  repeated.  But 
the  late  case  of  Cheney  v.  Arnold*  may  perhaps  be  regarded  as 
finally  settling  the  question  in  New  York,  for  while  in  that 
case  the  Court  of  Appeals  repelled  the  doctrine  that  a  c»ntract 
per  verba  defuturo,  followed  by  copula,  constituted  a  good  mar- 

»  See,  also,  Jenkins  v.  Bisbee,  1  Edw.  Ch.  377  ;  Hicks  v.  Cochran,  4  Ibid.  107. 

!  Jaques  v.  The  Public  Adm.,  1  Bradf.  Snr.  E.  499. 

'  Turpin  v.  The  Public  Adm.,  2  Ibid.  424  ;  see,  also,  Cunningham  c.  Bnrdell,  4 
Ibid.  343. 

*  Cheney  v.  Arnold,  15  N.  Y.  Eep.  (1  Smith,)  345.  [In  Hynes  v.  McDermott,  82 
N.  Y.  46,  the  validity  of  a  marriage  was  questioned  in  an  action  of  ejectment,  Folger, 
C.  J. ,  in  delivering  the  opinion  of  the  court  said  :  ' '  By  the  law  of  this  state  a  man  and 
a  woman  who  are  competent  to  marry  each  other,  without  going  before  a  minister  or 
magistrate,  without  the  presence  of  any  person  as  a  witness,  with  no  previous  public 
notice  given,  with  no  form  or  ceremony  civil  or  religious  and  with  no  record  or  written 
evidence  of  the  act  kept,  and  merely  by  words  of  present  contract  between  them  may 
take  upon  themselves  the  relation  of  husband  and  wife  and  be  bound  to  themselves,  to 
the  state  and  to  society  as  such  ;  and  if  after  that  the  marriage  is  denied,  proof  of  actual 
cohabitation  as  husband  and  wife,  acknowledgment  and  recognition  of  each  other  to 
friends  and  acquaintances  and  the  public  as  such  and  the  general  reputation  thereof  will 
enable  a  court  to  presume  that  there  was  in  the  beginning  an  actual  hoaafidt  marriage." 
See,  also,  Davis  v.  Davis,  1  Ablj.  N.  C.  141  ;  Chamberlain  ».  Chamberlain,  71  N.  Y. 
423  ;  Brinkley  ».  Brinkley,  50  Ibid.  184 ;  Wright  v.  Wright,  48  How.  Pr.  1  ;  People 
o.  Bartholf,  24  Hun  273;  Bissell  v.  Bissell,  55  Barb.  325;  Van  Tuyl  ».  Van  Tnyl, 
57  Ibid.  235  ;  Collins  v.  Collins,  80  N.  Y.  1.] 
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riage,  they  held  expressly  that  a  contract  per  verba  de  prsesenti 
was  sufficient.  After  a  full  discussion  of  the  question,  the 
court  say :  "  It  follows  that  the  doctrine  of  the  canon  law  that  a 
contract  of  marriage  per  verba  de  fviuro,  followed  by  carnal 
intercourse,  did  not  become  the  law  of  this  State  by  force  of  our 
adoption  of  the  common  law  of  England,  for  it  was  not  a  part 
of  that  common  law.  Should  it  be  said  that  this  course  of 
reasoning  would  repudiate  marriages  |3er  verba  de  prsesenti  with- 
out solemnization,  I  answer  that  the  validity  of  such  marriages 
is  firmly  established  by  judicial  decisions  in  this  State,  which 
we  are  not  at  this  day  at  liberty  to  question." 

9.  Maryland. — The  only  case  to  be  found  in  the  Maryland 
Reports  touching  the  requisites  of  a  marriage  contract,  is  Shes- 
eldine  v.  Brewer,  decided  in  the  Provincial  Court  in  1739.' 
The  action  was  for  ejectment,  and  upon  the  trial  in  the  court 
below,  the  plaintiff,  to  prove  thati  he  was  the  legitimate  son  and 
heir  of  Kenelm  Cheseldine,  who  died  seised  of  the  land  in  ques- 
tion, introduced  evidence  showing  that  said  Kenelm,  his  re- 
puted father,  cohabited  with  Mary  Sheppard,  his  mother,  from 
the  year  1712  to  the  time  of  the.  death  of  the  said  Kenelm,  , 
which  occurred  in  1717 ;  and  that  during  that  time  the  said 
Kenelm  and  Mary  had  often  declared  that  they  were  married ; 
that  he  treated  her  as  his  wife,  except  at  some  particular  times, 
when  intoxicated  or  in  a  passion  ;  that  the  plaintiff  was  born 
after  the  cohabitation  commenced,  and  that  the  said  Kenelm 
owned  him  for  his  son.  The  report  of  the  case  then  proceeds 
to  show  that  "  the  defendant  prayed  the  justices  to  declare  to 
the  jury  that  the  evidence  was  not  sufficient  to  prove  the  lessor 
of  the  plaintiff  to  be  the  legitimate  son  of  Kenelm  Cheseldine, 
his  supposed  father,  as  no  actual  marriage  was  proved.  But 
the  justices  directed  the  jury  that  if  they  found  the  said  Kenelm 
and  Mary  had  consented  and  agreed  to  be  man  and  wife,  and 
had  cohabited  and  copulated  as  such  before  the  birth  of  the 
lessor  of  the  plaintiff,  that  they  should  render  their  verdict  for 
the  plaintiff.  To  this  direction  of  the  court  the  defendant 
excepted.  And  this  court  affirmed  the  judgment."  The  opin- 
ion of  the  court  not  being  given  in  extenso,  it  cannot  be  ascer- 
tained with  certainty  upon  what  ground  the  decision  was 
placed.  There  certainly  was  no  necessity  for  express  proof  of 
an  actual  marriage,  as  claimed  by  defendant's  counsel;  and 

1  Cheseldine  v.  Brewer;  1  Harris  &  McH.  152. 
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from  the  facts  proved,  the  jury  would  clearly  have  been  justified 
in  finding  that  an  actual  marriage  had  taken  place.  The  court, 
below,  however,  do  not  appear  to  have  noticed  this  phase  of  the 
case,  but  simply  instructed  the  jury  that  a  marriage  in  preesenti 
was  sufiicient,  and  invested  the  issue  of  such  marriage  with  all 
the  rights  of  legitimacy.^ 

10.  New  Jersey. — Pearson  v.  Howey^  was  a  proceeding  for 
dower.  The  question  was  whether  a  justice  of  the  peace  might 
solemnize  a  marriage  out  of  the  county  for  which  he  was  com- 
missioned, and  the  point  was  decided  in  the  affirmative.  But 
Mr.  Justice  Ford  also  maintained  the  validity  of  the  marriage 
as  a  contract  de prsese^iti.  "I  consider  it  to  have  been  long  and 
fully  settled,"  he ,  said,  "  that  such  is  a  valid  marriage,  even  if 
William  Harrison,  Esq.,  had  not  been  a  justice  of  the  peace. 
It  is  a  maxim  of  the  common  law,  as  ancient  as  the  law  itself, 
that '  concensus  non  concubitus,  facit  nuptias ;'  it  is  the  contract 
makes  the  marriage.  •  Such  also  has  ever  been  the  law  or 
maxim  of  the  Church  in  all  ages,  as  well  as  of  the  common 
law."  He  reviewed  some  of  the  old  English  cases;  noticed  the 
New  York  case  of  Fenton  v.  Reed,  and  after  expressing  the 
opinion  that  the  legislature  had  not  changed  the  common 
law,  added :  "  Courts  of  justice  are  not  authorized  to  alter 
the  law  without  legislative  authority  in  any  case,  and  most 
assuredly  not  in  a  case  of  such  universal  importance  as  that  of 
marriage."^ 

11.  Pennsylvania. — Hantz  v.  Sealy*  was  an  action  of  assumpsit 
brought  to  recover  the  amount  of  the  personal  estate  of  Henry 
Sealy,  late  husband  of  the  plaintiff,  bequeathed  to  her  by  his 
will.  Among  the  defences  interposed  was  one  alleging  the 
plaintiff  to  be  the  wife  of  the  defendant.  In  support  of  this 
defence  it  was  proved  that  a  marriage  took  place  between  the 
parties  before  a  clergyman  in  January,  1799;  that  they  had 
given  receipts  in  the  name  of  Jacob  and  Mary  Hantz ;  that 
they  cohabited  as  husband  and  wife ;  had  children,  and  had 

1  [In  Denison  u.'Denison,  35  Md.  361,  however,  it  has  since  been  held  that  there 
must  be  some  religious  ceremony  superadded  to  the  civil  contract.  As  to  the  presump- 
tions arising  from  cohabitation  as  man  and  wife,  see  Jones  v.  Jones,  48  Md.  39  ;  Jones 
V.  Jones,  45  Ibid.  144  ;  Barnum  o.  Bamnm,  42  Ibid.  251,  295  ;  Eedgrave  v.  Red- 
grave, 38  Ibid.  93 ;  Boone  v.  Pumell,  28  Ibid.  607.] 

s  Pearson  v.  Howey,  S^alst.  12 ;  see  pp.  18-21. 

»  [See  Wilson  v.  Hill,  2  Beas.  145.     Goldbeck  v.  Goldbeck,  8  C,  B.  Greene  42.] 

*  Hantz  V.  Sealy,  6  Binn.  405. 
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executed  deeds  for  land  in  which  she  was  styled  his  wife.  But 
it  appeared  that  at  the  time  of  this  marriage  the  defendant  had 
another  wife  living,  from  whom  he  had  separated,  effectually, 
as  he  supposed,  but  without  any  legal  divorce.  A  divorce  was 
afterwards  obtained,  and  Hantz  and  Mrs.  Sealy  having  come  to 
Mr.  Watts,  their  counsel,  on  business,  were  advised  by  him  to 
celebrate  a  new  marriage.  Hantz  then  said,  "  I  take  you  (the 
plaintiff)  for  my  wife ;"  and  the  plaintiff  being  told  that  if  she 
would  say  the  same  it  would  be  a  complete  marriage,  replied, 
"  to  be  sure  he  is  my  husband  good  enough."  Mr.  Watts  ad- 
vised them  to  repeat  the  marriage  in  a  solemn  manner  before  a 
clergyman,  and  he  thought  they  went  out  for  that  purpose,  but 
it  was  never  done.  The  jury  were  instructed  "that  as  to  the 
cohabitation  and  acts  of  the  parties,  they  did  not  amount  to  a 
marriage,  but  were  facts  from  which  a  marriage  might  be 
inferred.  They  were  circumstances  on  which  to  ground  a  pre- 
sumption of  marriage,  and  might  be  met  with  circumstances 
showing  that  they  were  founded  on  some  fact  unconnected  with 
marriage.  As  for  instance,  if  the  cohabitation  was  merely  the 
consequence  of  the  marriage  before  the  clergyman,  which  was 
clearly  void,  and  if  the  acknowledgments  referred  entirely  to 
the  fact  of  that  marriage,  then  they  could  not  be  considered  as 
referring  to  any  other  marriage,  nor  have  any  weight  in  proving 
the  marriage  contended  for.  These  facts  would-  entirely  destroy 
the  presumption  of  a  legal  marriage  that  would  otherwise  arise 
from  the  cohabitation  and  acknowledgments ;  and  the  jury 
were  to  decide  upon  them.  As  to  the  marriage  before  Mr. 
Watts,  there  was  no  doubt  that  marriage  in  Pennsylvania  was 
so  far  a  civil  contract  as  to  be  governed  by  the  municipal  laws 
of  the  State,  viz.,  the  statute  and  common  law,  as  in  England. 
There  was  no  particular  form  of  ceremony  established  by  the 
law  of  Pennsylvania,  which  was  to  govern  in  all  cases ;  but 
marriage  was  a  very  important  and  solemn  institution,  and  the 
manner  in  which  it  was  to  be  contracted  ought  to  be  suitable 
to  the  nature  and  importance  of  the  engagement.  It  was  not 
absolutely  necessary  to  be  done  before  a  clergyman,  or  a  mag- 
istrate, but  it  ought  to  be  entered  into  with  consideration  and 
deliberate  assent,  and  ought  to  be  done  formally  and  solemnly. 
The  court  did  not  think  it  necessary  to  lay  down  any  rule  as  to 
what  form  and  ceremonies  might  be  requisite  to  form  a  mar- 
riage ;  but  they  were  decidedly  of  opinion  that  the  facts  which 
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occurred  before  Mr.  Watts  did  not  constitute  a  legal  marriage." 
In  the  Supreme  Court  this  charge  was  approved,  the  court 
holding  that,  keeping  in  view  the  former  adulterous  connection, 
the  circumstances  proved-  were  too  slight  and  equivocal  to 
niake  out  a  legal  marriage. 

In  Chambers  v.  Dickson,*  which  was  a  proceeding  for  dower, 
it  was  held  that  cohabitation  and  reputation,  especially  if  of 
an  ancient  date,  is  good  evidence  to  be  left  to  a  jury  to  prove 
marriage.  In  the  course  of  his  opinion,  Tilghman,  Cli.  J.,  said: 
"  Our  marriages  are  celebrated  sometimes  by  clergymen,  some-  ^ 
times  by  justices  of  the  peace,  and  sometimes  before  witnesses 
without  the  intervention  of  justices  or  clergymen."^  These 
cases,  therefore,  may  be  regarded  as  establishing  the  validity  of 
marriages  in  prsesenti  in  Pennsylvania.'  ' 

12.  California. — In  this  State  a  private  contract  of  marriage 
is  held  valid.  This  point  was  ruled  in  Graham  v.  Bennet,*  the 
parties  in  that  case  having  signed  a  written  contract  of  marriage 
in  the  presence  of  witnesses.  "Marriage,"  the  court  said,  "is  a 
civil  contract,  and  no  form  is  necessary  for  its  solemnization. 
Where  parties  are  able  to  contract,  an  open  avowal  of  the  inten- 
tion, and  assumption  of  the  relative  duties  which  i^  imposes, 
are  sufficient  to  render  it  valid  and  binding."  But  it  is  neces- 
sary that  there  should  be  an  actual  contract  of  present  marriage, 
and  an  honest  purpose  to  assume  at  once  the  duties  of  that  re- 
lation. Therefore,  where  the  plaintiff  averred  in  her  complaint, 
in  a  suit  brought  for  her  distributive  share  of  the  estate  of  an 
alleged  deceased  husband,  that  the  deceased  made  proposals  of 
marriage  to  her  which  she  accepted,  and  consented  to  live  with 
him  as  his  true  and  lawful  wife,  and  that,  in  accordaince  with  his 
wishes,  she  thereupon  lived  and  cohabited  with  him  as  his  wife, 
always  conducting  herself  as  a  true,  faithful  and  affectionate  wife 

1  Chambers  v.  Dickson,  2  S.  &  R.  477. 

2  See,  also,  Rodebaugh  v.  Sauks,  2  Watts,  I. 

s  [See  Commonwealth  v.  Stamp,  3  P.  P.  Smith,  132  ;  Richard  v.  Brehm,  23  P.  F. 
Smith,  141  ;  Guardians  of  the  Poor  v.  Nathans,  2  Brewster,  149 ;  Physick's  Estate, 
Id.  179.  In  all  civil  actions  reputation  and  cohabitation  are  evidence  of  an  actual  mar- 
riage. Lehigh  Valley  Railroad  Co.  v.  Hall,  11  P.  P.  Smith,  361  ;  Vincent's  Appeal, 
10  P.  P.  Smith,  228  ;  Thorndell  v.  Mortison,  1  Casey,  326.  The  presumption  of  mar- 
riage in  such  cases,  however,  may  be  repelled  by  other  evidence.  Omohundro's  Estate, 
16  P.  P.  Smith,  113 ;  Tholey's  Appeal,  12  Norris,  36  ;  Greenawalt  v.  McEnelley,  4 
Norris,  352  ;  Hunt's  Appeal,  5  Norris  295.  Per  a  construction  of  the  word  "  cohabit," 
see  Tard?ey's  Estate,  25  P.  P.  Smith,  207.] 

«  Graham  v.  Bennet,  2  Cal.  503. 
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should  do,  it  was  held,  on  demurrer  to  the  complaint,  that  these 
were  insufficient  averments  of  the  existence  of  a  marriage ;  that 
they  amounted  only  to  priTua  fade  evidence  of  marriage ;  an 
agreement  to  live  together  as  husband  and  wife,  not  of  itself 
amounting  to  a  contract  of  marriage,  but  being  consistent  with 
the  idea  that  the  arrangement  was  to  be  of  a  temporary  charac- 
ter only.* 

13.  Ohio. — In  this  State  it  has  recently  been  determined  that 
a  contract  of  marriage  per  verba  de  prseserdi,  made  in  good 
faith,  constitutes  a  valid  marriage.  Upon  a  trial  for  bigamy,  a 
question  was  raised  whether  the  person  who  solemnized  the 
second  marriage  had  authority  to  perform  that  ceremony  within 
the  State.  The  court  which  tried  the  case  instructed  the  jury 
"that  it  made  no  difference  whether  the  person  so  solemnizing 
said  marriage  was  authorized  to  do  so  or  not ;  that  if  solemn- 
ized by  whomsoever,  it  was  a  marriage  if  followed  by  cohabita- 
tion as  husband  and  wife."  The  defendant  was  convicted  and 
sentenced,  and  on  error  the  Supreme  Court  affirmed  the  judg- 
ment. The  decision  in  The  Queen  v.  Millis  was  adverted  to  and 
considered  at  length,  but  the  reasoning  upon  which  the  marriage 
in  that  case  was  held  invalid,  was  deemed  inapplicable  under 
the  legislation  of  Ohio.  The  court,  however,  hesitated  to  adopt, 
without  qualification,  the  general  proposition,  that  a  contract 
per  verba  de  prsesenti  constitutes  a  good  marriage.  "  The  requi- 
sites to  constitute  a  valid  marriage,"  they  said,  "  independent  of 
any  positive  law,  have  been  stated  in  many  authorities,  but  it 
must  still  be  a  question  on  the  facts  of  the  particular  case.  It 
may  be  that  in  most  cases  a  ready  answer  may  be  given  upon 
any  statement  of  the  facts,  whether  there  was  a  marriage  or  not, 
and  those  who  were  present  at  the  time  the  consent  was  given, 
and  cognizant  of  the  conduct  ''toward  each  other,  of  the  parties 
thereafter,  could  very -rarely  fail  in  forming  a  correct  conclu- 
sion. But  when  it  is  stated,  in  general  language,  that  a  contract 
perr  verba  de  prsesenti  constitutes  a  valid  marriage,  the  mind  feels 
some  hesitation  in  assenting  to  the  naked  proposition,  and  a  de- 
sire, in  language  attributed  to  Lord  Eldon.to  have  it  clothed  in 
circumsiiinces.  *  *  *  To  constitute  a  marriage,  it  must  appear 

from  the  acts  of  the  parties,  for  words  on  such  an  occasion  are 

J    —  . — - 

1  Letters  v.  Cady,  10  Cal.  533.     [See  McCausland'a  Estate,  52  Cal.  568.     Berer- 
son's  Estate,  47  Ibid.  621  ;  People  v.  Anderson,  26  Ibid.  129  ;  Holmes  v.  Holmes,  I 
Abb.  U.  S.  525.] 
VOL.  I, — 6 
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acts  forming  part  of  i.he  res  gestm,  that  they  did,  in  the  homely 
but  strong  language  of  our  statute,  '  join  together  as  husband 
and  wife.'  How  this  shall  appear,  in  any  case  in  which  it  is 
alleged  that  persons  have  joined  together  as  husband  and  wife, 
without  pursuing  the  mode  prescribed  by  the  statute,  must  de- 
pend on  the  circumstances.  There  must  be  a  contract  of  present 
marriage — it  must  appear  that  the  woman  was  taken  as  a  wife, 
and  that  the  man  was  taken  as  a  husband.  The  circumstances 
of  publicity  in  entering  into  the  contract,  and  of  cohabitation 
thereafter  as  husband  and  wife,  are  most  important  to.  show  the 
intent  with  which  any  words  were  used,  and  without  such  circum- 
stances, under  the  manifest  policy  of  our  laws  on  the  subject, 
and  the  habits  and  feelings  of  our  people,  an  intent  to  form  the 
honorable  relation  of  marriage  could  not  properly  be  found.'" 

14.  Louisiana. — In  this  State  the  rule  as  it  existed  on  the  con- 
tinent, prior  to  the  Council  of  Trent,  is  adopted  by  the  courts. 
In  the  case  of  Holmes  v.  Holmes,^  determined  in  1834,  it  was 
decided  that  by  the  law  of  Louisiana  marriage  is  regarded  in 
no  other  light  than  as  a  civil  contract,  dependiiig  essentially  on 
the  free  consent  of  parties  capable  by  law  of  contracting.  "  Our 
code,"  the  court  added,  "  does  not  declare  null  a  marriage  not 
preceded  by  a  license,  and  not  evidenced  by  an  act  signed  by  a 
certain  number  of  witnesses  and  the  parties ;  nor  does  it  make 
such  an  act  exclusive  evidence  of  marriage."  In  the  more  re- 
cent case  of  Patton  v.  Philadelphia,'  the  subject  was  very  thor- 
oughly discussed,  and  the  doctrine  of  the  old  canon  law  firmly 
established  in  that  State.  The  facts  of  that  case  bearing  upon 
this  question  were  as  follows :  In  1799  one  Abraham  Morehouse, 
by  an  act  passed  before  the  commandant  of  Fort  Miro,  in  the 
District  of  Ouachita,  acting  as  a  notary  public,  agreed  to  take 
as  his  wife  Elenore  Hook.  The  commandant  stated  in  the  act 
that  it  was  passed  before  him  in  conformity  with  a  custom  sanc- 
tioned by  the  Government,  on  account  of  the  want  of  spiritual 
assistance,  and  that  the  marriage  was  to  be  solemnized  before  the 
church  on  the  first  opportunity.  Abraham  Morehouse,  in  the 
act,  declared  himself  to  be  the  widower  of  Abigail  Young,  and 
stipulated  with  Elenore  Hook  and  her  curator  that  the  rights 
of  the  children  of  the  second  and  of  the  previous  marriage 

1  Carmichael  v.  The  State,  12  Ohio  St.  553,  5.59.     [See  Eailroad  Co.  u.  Cobb,  35 
Ohio  St.  94.] 

«  Holmes  v.  Holmes,  6  La.  463.  »  Patton  ».  Philadelphia,  1  La.  An.  98. 
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should  be  the  same,  whether  those  born  of  the  second  mai'riage 
were  born  before  or  after  the  solemnization  before  the  church, 
and  whether  or  not  the  solemnization  took  place.  The  daugh- 
ter of  the  commandant  testified  that  there  was  no  priest  at  that 
time  in  the  District  of  Ouachita;  that  she  was  present  at  the 
celebration  of  the  marriage  before  her  father ;  that  the  usual 
formalities  were  complied  with,  and  that  immediate  cohabita- 
tion followed,  as  was  then  the  custom  of  the  colony.  The  mar- 
riage was  held  valid.  "  We  conclude,  therefore,"-  the  court  said, 
after  stating  the  doctrine  as  recognized  anterior  to  the  Council 
of  Trent,  and  the  action  of  the  kings  of  Spain  with  reference 
to  the  proceedings  of  that  body,  "  that  after  the  adoption  of  the 
Council  of  Trent,  the  kings  of  Spain  retained  the  power  to  sus- 
pend the  operation  of  that  portion  of  it  which  relates  to  the 
celebration  of  marriages  in  the  remote  settlements  of  new  colo- 
nies yet  unprovided  with  churches  or  priests.  In  proof  that 
this  power  was  exercised  in  Louisiana,  we  have  the  historical 
facts  that  marriages  per  verba  de  prsesenti  were  usual  in  the  re- 
mote parts  of  the  colony,  and  that  one  of  the  Spanish  governors 
was  married  thus.  *  *  *  It  matters  not,  therefore,  whether  it 
be  true  as  stated  by  one  of  the  witnesses,  that  Abraham  More- 
house refused,  subsequently,  to  solemnize  his  marriage  before 
the  priest.  That  marriage  was  valid  without  the  solemniza- 
tion." The  doctrine  of  this  case,  "  so  far  as  it  declares  that  the 
regulations  of  the  Council  of  Trent  in  regard  to  marriages  were 
never  extended  to  the  colony  of  Louisiana  by  the  king  of 
Spain,"  was  afterwards  affirmed  in  the  same  court.' 

15.  Kentucky. — The  case  of  Dumaresly  v.  Fishly,''  decided  in 
Kentucky,  is  often  referred  to  as  holding  that  a  marriage  per 
verba  de  prsesenti  is  good  in  law.-  A  critical  examination  of  the 
opinion  of  the  court,  however,  and  of,  the  facts  upon  which  it  is 
predicated,  will  show  that  the  case  does  not  go  to  the  full  extent 
sometimes  claimed  for  it.  The  action  ■was  to  recover  damages 
for  slanderous  words  alleged  to  have  been  spoken  of  the  plain- 
tiff by  the  defendant.  The  defendant  pleaded  that  thd  plaintiflF, 
at  the  commencement  of  the  suit  was  his  lawful  wife,  and  upon 
this  plea  issue  was  joined.     It  appeared  from  the  evidence  that 

'  Succession  of  Prevost,  4  La.  An.  347  ;  see,  also,  Hallett  v.  Collins,  10  How.  U 
S.  B.  174 ;  post,  ^  34.  [See,  also,  Blasini  v.  Blasini,  30  La.  An.  1388  ;  Sabalot  r 
Populus,  31  La.  An.  854.] 

2  Dnmaresly  v.  Fishly,  3  A.  K.  Marsh.  368. 
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some  time  prior  to  the  commencement  of  the  suit,  a  license  for 
the  marriage  of  the  plaintiff  and  defendant  had  been  issued  by 
the  clerk  of  the  county  court  of  Jefferson  County,  Kentucky, 
with  the  consent  of  the  plaintiff's  father,  and  that  the  marriage 
ceremony  was  performed  at  the  house  of  her  father,  in  Jeffer- 
sonville,  in  the  State  of  Indiana,  where  she  resided,  by  a  priest 
of  the  Roman  Catholic  religion,  who  had  previously  obtained 
from  the  county  court  of  Nelson  County,  Kentucky,  where  he 
resided,  a  testimonial  authorizing  him  to  celebrate  the  rites  of 
matrimony ;  but  that  the  defendant  declined  cohabiting  with 
the  plaintiff,  and  that  the  marriage  had  not   been   consum- 
mated.   No  license  had  been  issued  for  the  marriage,  as  re- 
quired by  the  laws  of  Indiana.    The  case,  therefore,  presented 
directly  the  question  as  to  the  validity  of  a  contract  de  prsesenU, 
for  the  clergyman  who  solemnized  the  marriage,  though  licensed 
by  a  Kentucky  court  to  perform  that  rite,  had  manifestly  no 
power  or  authority  to  exercise  his  clerical  functions,  in  the  sol- 
emnization of  marriages,  in  the  State  of  Indiana.     It  was  the 
same,  therefore,  as  if  the  marriage  had  been  contracted  in  the 
presence  and  with  the  aid  of  a  private  individual,  not  clothed 
with  ecclesiastical  or  legal  authority.    The  court  sustained  the 
defence,  upon  the  ground  that  the  contract  amounted  to  a  mar- 
riage de  facto,  holding  that  such  a  marriage  was  sufficient  in  all 
personal  matters  and  causes.     But  they  were  particularly  care- 
ful to  note  the  distinction  between  a  marriage  in  fact  and  a  mar- 
riage in  law,  as  understood  by  them,  showing  that  by  the  com- 
mon law,  while  the  former  was,  as  a  general  rule,  good  in  per- 
sonal actions,  it  was  essential  that,  in  certain  real  actions,  a  mar- 
riage de  jure  should  be  made  out.    Justice  Mills  dissented  from 
the  majority  of  the  court,  holding  that  inasmuch  as  the  defend- 
ant had  been  the  first  to  declare  the  marriage  void,  and  had  re- 
fused to  cohabit  with  the  plaintiff,  it  did  fiot  lie  in  his  mouth  to 
insist  upon  its  validity,  in  an  action  afterwards  brought  by  her 
to  protect  her  reputation  against  his  assaults.     He  contended, 
moreover,  that  if  a  marriage  was  not  good  as  such  for  all  pur- 
/  poses,  it  was  not  good  for  any  purpose  whatever;  in  fact,  that  it 
was  no  marriage  at  all.    And  he  suggested  that  it  would  be  un- 
just to  treat  the  personal  rights  and  identity  of  the  woman  as  in 
a  measure  merged  by  supposed  marriage  de  facto,  and  intimate 
at  the  same  time  a  disposition  to  withhold  from  her  valuable 
marital  rights,  particularly  those  of  a  widow,  in  the  real  estate 
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of  her  alleged  husband,  in  the  event  of  her  being  the  survivor. 
This  criticism  would  seem  to  be  worthy  of  especial  consideration, 
and  the  anomaly  suggested  will  be  further  noticed  in  a  subse- 
quent chapter.*  *' 

16.  In  a  more  recent  case,  the  Kentucky  court  unhesitatingly 
indorsed  the  ruling  in  Fenton  v.  Reed,*  upon  one  of  the  material 
propositions  there  laid  down,  and  gave  to  the  widow  of  a  man 
who  had  a  former  wife  living  at  the  time  of  the  marriage, 
dower  in  his  estate,  upon  a  presumed  resolemnization  of  the 
contract  after  the  death  of  the  first  wife.  The  claimant  for 
dower  had  contracted  the  marriage,  and  resided  with  her  sup- 
posed husband  down  to  the  time  of  his  death,  a  period  of  about 
twenty-one  years,  in  utter  ignorance  of  the  pre-existing  relation, 
and  in  the  honest  belief  that  she  was  the  lawful  wife  of  the 
deceased.  They  had  continued  to  reside  together  as  husband 
and  wife  after  the  death  of  the  first  wife,  recognising  that  rela- 
tion as  subsisting  between  them,  and  reputed  as  such  in  the 
community.  They  had  also  raised  a  family  of  children. 
"  These  facts,"  said  the  court,  "  authorize,  we  think,  the  pre- 
sumption of  a  marriage  after  the  death  of  the  first  wife,  and 
justify  the  conclusion  that  the  defendant  was  the  lawful  wife 
of  Donnelly  at  his  death.'"  It  will  be  perceived  that  in  this  case 
no  question  arose,  nor  was  considered,  as  to  the  sufiiciency  of  a 
marriage  de  prsesenti,  the  conclusion  of  the  court  being  placed 
upon  a  supposed  actual  marriage  without  reference  to  the  form 
of  its  solemnization. 

17.  Alahama. — In  The  State  v.  Murphy,*  certain  parties  were 
indicted  for  being  engaged  in*  a  conspiracy  to/  seduce  an  unmar- 
ried female.  One  of  them  proposed  marriage,  and  was  accepted ; 
he  afterwards  produced  a  forged  license,  representing  it  to  be 
genuine ;  he  also  fraudulently  represented  a  co-conspirator  to, 
be  a  person  having  authority  to  solemnize  marriages,  and  the 
ceremony  was  performed  by  the  latter,  the  woman  acting  in 
good  faith,  and  relying  on  the  truth  of  the  statements  thus 
niade  to  her.     The  court  intimated,  but  did   not  decide  the 

point,  that  under  these  circumstances  the  woman  might  treat 

, . 

>  Chap.  6.  2  Fenton  v.  Reed,  4  John.  52 ;  ante,  ?  a. 

•  Donnelly  v.  Donnelly,  8  B.  Mon.  113.  [It  has  since  been  provided  by  siatnte,  in 
Kentucky,  that  marriages  not  solemnized  before  an  authorized  person  shall  be  void. 
Gen.  Stat.  1873,  p.  515.  It  has  accordingly  been  held  that  a  marriage  cannot  now  b« 
proved  by  cohabitation  and  recognition.     Estill  v.  Rogers,  1  Bush  62.] 

*  The  State  v.  Murphy,  6  Ala.  n.  s.  765  ;  g  West.  Law  Joum.  192. 
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the  marriage  as  binding  in  law.  "  We  have  said  that  the  guilt 
of  the  conspirators  cannot  "be  affected  by  the  validity  of  the 
marriage  between  Miss  Buckalow  and  Watts,  and  perhaps 
should  be  going  bej^ond  what  strict  duty  requires,  were  we  to 
consider  whether  what  transpired  established  the  relation  of 
husband  and  wife.  It  may,  however,  be  remarked,  that  the 
solemnization  of  the  contract  of  espousal  is  non  juris  naturalis 
aut  divini,  but  it  is  juris  positim.  Marriage,  then,  being  a  civil 
contract,  may  it  not  be  consummated  by  persons  of  competent 
age,  &c.,  per  verba  de  prsesenti,  where  there  is  no  statute  which 
impliedly  or  expressly  declares  it  void  if  not  solemnized  ac- 
cording to  express  forms  ?  Are  not  our  statutes  in  respect  to 
marriage  directpry  rather  to  the  officer  who  is  authorized  to 
issue  a  license,  and  the  functionaries  who  are  to  celebrate  it, 
than  to  the  parties  who  enter  into  this  relation  ?  If  this  be  so, 
could  Watts  be  heard  to  object  that  he  had  not  taken  Miss 
Buckalow  for  his  wife,  if  they  both,  in  answer  to  the  usual 
questions,  assented  to  a  union?  Whether  she  might  not,  if 
overreached  by  misrepresentation  and  fraud,  repudiate  him,  is 
another  question.  Without  undertaking  to  consider  the  ques- 
tions we  have  stated,  we  have  thought  it  proper  to  propose 
them,  and  cite  the  authorities  by  which  they  may  be  answered, 
that  the  parties  who  were  the  principal  persons  in  the  drama, 
may  be  brought  understandingly  to  inquire  in  what  relation 
they  stand  to  each  other."* 

18.  Texas. — In  this  State  a  contract  of  marriage  was  presumed 
under  the  following  circumstances :  A  marriage  took  place  in 
Ohio  in  1809 ;  the  parties  separated  in  1818 ;  the  wife  shortly 
afterwards  disappeared,  and  there  was  no  trace  of-  her  for  four  , 
years,  at  the  expiration  of  which  time  the  husband  emigrated 
to  Texas.  In  1822,  the  husband,  and  a  woman  not  his  wife, 
presented  themselves  in  one  of  the  counties  of  that  State,  repre- 
sented themselves  to  be  husband  and  wife,  and  were  registered 
as  such.  They  cohabited  together  until  1827,  when  the  man 
died.  Children  were  born  of  the  connection,  and  in  the  neigh- 
borhood where  the  parties  resided  they  were  reputed  husband 
and  wife.     It  was  held  that  under  these  circumstances  the  death 

1  [In  Robertson  v.  The  State,  42  Ala.  509,  it  was  held  that  the  failure  to  comply  with 
statutory  provisions  as  to  license  rendered  a  marriage  invalid,  but  this  appears  to  have 
been  overruled  in  the  later  case  of  Campbell  ».  GuUatt,  43  Ala.  57,  69,  where  the  court 
declared  that  marriages  good  at  common  law  were  valid  in  Alabama.] 
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of  the  first  wife  would  be  presumed,  and  thus  all  legal  impedi- 
ment to  a  second  marriage  be  removed.  The  court  further 
held  that  they  would  presume  a  second  marriage  to  have  been 
entered  into,  even  if  the  connection  were  shown  to  have  been 
illicit  and  criminal  in  the  beginning.  "  Admitting  that  their 
original  intercourse  was  illicit  with  the  knowledge  of  both 
parties,"  the  court  observed,  "  it  would  be  urging  the  presump- 
tion to  an  unreasonable  extent  to  suppose  that  the  unlawful 
character  of  the  connection  was  unsusceptible  of  a  change,  and 
that  when  all  legal  disabilities  had  ceased  to  operate,  they 
would  voluntarily  decline  all  the  honors,  advantages  and  rights 
of  matrimony,  and  prefer  an  .association  disgraceful  to  both 
parties,  but  peculiarily  degrading  to  the  female,  and  which 
inflicted  upon  their  innocent  offspring  the  stigma  and  penalties 
of  illegitimacy.'" 

We  come  now  to  the  consideration  of  the  cases  in  which  the 
legality  and"  validity  of  marriages  de  prsesenti  are  doubted  or 
denied. 

19.  Massachusetts. — "A  marriage  in  this  State,"  says  Mr.  Dane, 
"  does  not  depend  on  the  canon  law,  but  has  ever  been  regula- 
ted by  statutes,  pass'ed  by  the  Colony,  Province  and  State 
Legislatures.  Hence  these  statutes  must  be  considered  as  the 
foundations  on  which  our  marriages  rest."^  The  decided  cases 
in  Massachusetts  are  in  accordance  with  the  doctrine  here  ex- 
pressed. Thus,  in  Mangue  u.Mangue,^  which  was  a  proceeding 
for  divorce,  the  following  certificate  was  offered  in  evidence  for 
the  purpose  of  proving  the  marriage  of  the  parties:  ''Be,it 

remembered  that  on  the  17th  day  of came  before  me,  J.  B., 

one  of  the  justices  of  the  peace  for  the  county  of ,  Henry 

Mangue  and  Nancy  Neale,  when  the  said  Henry  Mangue  took 
the  said  Nancy  Neale  by  her  right  hand  and  voluntarily  said, 
'  I  take  this  Nancy  Neale  to  be  my  wedded  wife,  and  I  promise 
to  do  for  her,  and  conduct  towards  her  in  all  respects  according 
to  the  rules  of  the  marriage  covenant  so  long  as  it  shall  please 
God  to  Qpntinue  us  both  in  this  life,' — and  then  let  go  her  right 

•  Yates  V.  Houston,  3  Texas,  433.  [The  later  cases  in  Texas  incline  to  a  liberal 
construction  of  the  marriage  contract,  and  the  courts  have  declared  that  marriages 
should  be  regarded  as  mere  civil  contracts  and  sustained  whenever  the  consent  of  the 
parties  and  the  intention  to  enter  into  the  state  of  matrimony  and  assume  its  duties  and 
obligations  is  clearly  shown.  See  Lewis  v.  Ames,  44  Texas,  319,  337  ;  Sapp  v.  New- 
eon,  27  Texas,  537  ;  Jackson  v.  The  State,  8  Texas  App.  Cas.  60.] 

'  2  Dane,  291.  '  Mangue  v.  Mangue,  1  Mass.  240. 
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hand,  when  the  said  Nancy  Neale  immediately  took  the  said 
Henry  Mangue  by  his  right  hand,  and  voluntarily  said,  (re- 
peating the  words  before  used,  mutatis  mutandis,)  of  which  pro- 
ceedings as  aforesaid,  the  said  Henry  Mangue  and  Nancy  Neale 
required  of  me,  the  said  justice,  to  make  record,  and  called 
upon  one  S.  N.  and  B.  S.,  then  present,  to  bear  witness  to  the 
whole  of  their  proceedings. — Before  me,  J.  B.,  justice  of  the 
peace."  This  instrument  was  also  attested  by  the  witnessses 
named.  It  appeared,  further,  that  each  party  signed,  and  left 
in  the  hands  of  the  justice  a  writing/ by  which  they  acknowl- 
edged the  transaction  recited  in  the  certificate  to  have  taken 
place.  The  court  refused  to  regard  this  as  a  valid  marriage. 
Thacher,  J.:  "Here  is  no  evidence  of  a  marriage — no  such  evi- 
dence as  is  known  in  law ; — the  parties  agreed  to  come  together, 
and  they  may  now  agree  to  separate."  Sewall,  J.:  "It  is  appar- 
ent, from  the  certificate  which  has  been  shown  to  the  court, 
that  the  justice  did  not  act  oflBcially — he  has  not  certified  that 
the  parties  were  legally  joined  in  marriage  by  him — he  was 
merely  a  private  witness  of  the  transaction  like  the  rest  of  the 
witnesses  present.  I  do  not  undertake  to  say  that  this  was  not 
a  marriage  as  to  civil  purposes,  nor  how  it  might  operate  as  to 
civil  contracts,  but  as  to  the  case  before  the  court  there  must 
have  been  such  a  marriage  as  is  pointed  out  by  the  acts  of  the 
legislature,  (statute  1785,  c.  69,)  for  such  only  are  we  authorized 
to  dissolve."  Sedgwick,  J. :  "I  have  no  doubts  upon  the  ques- 
tion before  the  court.  But  I  intentionally  avoid  giving  any 
opinion  as  to  the  effect  of  the  transactions  as  relative  to  civil 
contracts — nor  will  I  say  what  effect  they  would  have  in  excul- 
pation of  the  parties  upon  prosecutions  against  them  for  lewd- 
ness, cohabitation,  adultery,  &c.  This  court  is  authorized  to 
dissolve  marriages  for  the  cause  alleged  in  the  libel — but.  they 
must  be  such  marriages  as  the  law  considers  to  be,  to  all  intents 
and  purposes,  legal  marriages.  Whether,  therefore,  there  has 
or  has  not  been  what  the  law  might,  to  certain  purposes,  con- 
sider as  a  marriage  in  fact,  I  am  clear  that  there  is  not  evidence 
of  such  a  marriage  as  the  act  of  the  legislature  considers  as  a 
marriage  to  all  intents  and  purposes  legal,  and  of  such,  only, 
can  we  take  notice." 

20.  In.Milford  v.  Worcester,'  also,  it  was  held  that  under 
their  statute  the  intervention  of  a  justice  of  the  peace  or  an 

1  Milford  I'.  Worcester,  7  Mass.  48. 
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ordained  minister  was  essential  to  a  valid  marriage.  The  mar- 
riage declared  null  by  the  court  in  that  case  was  a  contract  de 
prsesmti,  mutually  entered  into  by  the  parties  in  the  presence 
of  a  justice  of  the  peace  and  of  sundry  witnesses  after  the  ofi&cer 
had  refused  to  assist  in  the  ceremonial,  and  on  'the  faith  of 
which  the  contracting  parties  had  cohabited  as  husband  and 
wife  for  many  years,  and  had  reared  a  family  of  children. 
"No  person,"  said  the  court,  in  announcing  their  judgment, 
"  can  lawfully  solemnize  marriages  but  a  justice  of  the  peace,,  or 
an  ordained  minister.  A  marriage  merely  the  effect  of  a  mutual 
engagement  between  the  parties,  or  solemnized  by  any  one  not 
a  justice  of  the  peace  or  an  ordained  minister,  is  not  a  legal 
marriage,  entitled  to  the  incidents  of  a  marriage  duly  solemn- 
ized. The  woman,  when  a  widow,  cannot  claim  dower,  nor  the 
issue  seisin  by  descent."  This  decision,  pronounced  in  1810, 
appears  to  stand  unquestioned  in  Massachusetts  to  the  present 
day.* 

21.  Maine. — In  Maine,  likewise,  the  validity  of  marriages  de 
prsesenti  is  denied  by  the  courts.  In  Brunswick  v.  Litchfield,^  it 
was  held  that  a  marriage  solemnized  by  a  minister  of  an  unin- 
corporated church  or  society  of  Free-will  Baptists,  licensed  and 
ordained  according  to  the  rules  of  that  communion,  and  claim- 
ing and  exercising  the  right  to  join  persons  in  marriage,  was 
void.  It  was  shown  that  the  parties  were  competent  to  contract 
marriage ;  that  their  intentions  qf  marriage  had  been  duly  en- 
tered and  published,  and  that  they  were, members  of  the  society 
above  mentioned.  The  decision  was  placed  upon  the  ground 
that  the  party  officiating  was  not  authorized  by  the  laws  of  the 
State  to  solemnize  marriages,  and  the  court  cited  and  relied 
upon  the  case  referred  to  in  the  preceding  section,  of  Milford  v. 
Worcester.  ^ 

22.  Ligonia  v.  Buxton*  is  to  the  same  effect.  In  that  case  the 
marriage  had'been  solemnized  by  a  minister  ordained  over  an 
unincorporated  religious  society  composed  of  members  belong- 
ing to  different  towns,  and  the  marriage  was  held  void — 1.  Be- 
cause he  was  not  a  stated  and  ordained  minister  of  the  Gospel 
within  the  meaning  of  the  statute  in  force  at  the  tipie.     2.  Be- 

■  See,  also,  the  case  against  Norcross,  9  Mass.  492.  [See  in  affirmance,  Common- 
wealth V.  Munson,  127  Mass.  459  ;  Thompson  v.  Thompson,  114  Mass.  566  ;  see,  also,_ 
Meyers  ».  Pope,  110  Mass.  314.] 

"  Brunswick  v.  Litchfield,  2  Greenl.  32. 

»  I-igonia  v.  Buxton,  2  Greeal.  102, 
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cause  the  marriage  was  solemnized  at  the  house  of  the  minis- 
ter, neither  of  the  parties  residing  in  that  to^n  at  the  time, 
which  was  contrary  to  the  directions  of  the  statute. 

23.  In  Cram  v.  Burnham/  a  marriage  had  been  entered  into 
while  the  husband  had  a  former  wife  living,  of  which  fact  the 
second  wife  was  cognizant  at  the  time,    They  cbhabitated  to- 
gether many  years,  during  which  period  the  wife  of  the  first 
marriage  deceased.     After  her  death  the  husb3,nd  and  second 
wife  continued  to  reside  together  as  before  until  the  death  of  the 
latter.     The  court  held  that  the  parties  were  not  to  be  regarded 
as  husband  and  wife.   The  case  of  Fenton  v.  'Reed"  was  cited  in  the 
argument,  and  adverted  to  by  the  court,  but  it  was  distinguished 
from  the  one  at  bar  upon  the  ground  that  in  the  former  the 
connection  was  innocent  in  its  inception,  and  under  all  the  cir- 
cumstances, a  second  marriage,  subsequent  to  the  death  of  the 
first  husband,  might  fairly  be  presumed ;  while  in  the  latter  no 
such  presumption  could  arise.     But  the  doctrine  broadly  laid 
down  in  Fenton  v.  Reed  was  questioned  by  the  court.    "  The  court 
in  New  York,"  they  observed,  "say  that  a  contract  of  marriage 
made  per  verba  de  prsesenti,  amounts  to  an  actual  marriage,  with- 
out any  formal  solemnization.     They  cite  the  case  of  McAdam 
V.  Walker,  1  Dow.  148,  which  was  an  appeal  from  the  Court  of 
Sessions  in  Scotland,  where  Lord  Eldon  states  the  law  in  the' 
same  manner,  which  he  says  is  warranted  by  the  law  of  Scot- 
land and  by  the  canon  law.     It  might  deserve  great  considera- 
tion whether  a  doctrine  thus  broad  would  be  sanctioned  in  this 
State." 

24.  Damon's  case'  was  a  prosecution  for  bigamy.  The  court 
held  that  in  order  to  sustain  the  indictment  "  there  must  be  evi- 
dence of  a  marriage  in  fact,  by  a  person  legally  authorized,  and  be- 
tween persons  legally  competent  to  contract."  And  in  The 
State  V.  Hodgskins*  the  court  adhered,  in  very  positive  terms,  to 
the  same  rule.  It  was  proven  by  witnesses  who  were  present  at 
the  time,  that  a  marriage  contract  had  been  solemnly  entered 
into ;  that  the  ceremony  was  performed  by  an  individual  as- 
suming to  have  legal  authority  to  act,  and  that  the  contracting 
parties  had  resided  together  many  years,  and  were  the  parents 

1  Cram  u.  Bumham,  5  Greenl.  213, 

°  Fenton  v.  Reed,  4  John.  52  ;  ante,  §  3. 

'  Damon's  Case,  6  Greenl.  148. 

*  The  State  v.  Hodgskins,  19  Maine  R.  155.  [See,  also,  State  v.  Bowe,  61  Me.  171.] 
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of  a  large  family  of  children,  issue  of  the  marriage.  But  the 
court  held  this  evidence  insufficient,  and  required  proof  that 
the  person  who  performed  the  ceremony  was  clothed  with  the 
requisite  authority  for  that  purpose,  thus  negativing  in  the 
strongest  manner  the  idea  that  a  marriage  per  verba  de  prsesenti 
is  good  in  that  State. 

25.  New  Hampshire. — The  opinion  of  the  Superior  Court  of 
Judicature  of  New  Hampshire,  in  the  case  of  Londonderry  v. 
Chester,^  is  one  of  the  most  complete  and  thorough  expositions 
of  the  marriage  law  to  be  found  in  the  American  reports.  The 
particular  point  arising  in  the  case  was  whether  the  clergyman 
who  performed  the  marriage  ceremony  there  drawn  in  ques- 
tion, was  an  ordained  minister  qualified  to  solemnize  marriages, 
within  the  act  of  1791 ;  but  the  consideration  of  this  question 
led  to  the  discussion  by  the  court  of  the  whole  subject  of  the 
marriage  contract.  "  Both  Braeton,  b.  1,  oh.  5,  and  Plowden, 
445,"  said  the  judge  who  delivered  the  opinion,  "  agree  that  the 
institution  of  marriage  is  derived  from  the  law  of  nations,  and 
that  marriages  may  be  formed  by  mutual  agreement ;  fit  per 
mutuam  utriusque  voluntatem  quse  matrimonium  appellatur.  It  is 
a  mere  civil  contract.  *  *  *  The  form  of  the  contract  of  mar-  \ 
riage,  as  a  mere  civil  transaction,  is  well  enough  established. 
Thus,  if  it  be  per  verba  infuturo,  the  contract  is  executory;  and 
if  not  afterwards  executed,  an  action  lies  for  damages  alone. 
Though  formerly  this  kind  of  contract  was  specifically  enforced 
by  the  ecclesiastical  court,  and  its  existence  was  considered  a 
good  cause  of  divorce.  But  if  the  contract  be  per  verba  de  prx- 
senti,  the  marriage  is  complete,  and  if  the  parties,  being  in  other 
respects  competent  to  contract,  and  not  being  influenced  by 
fraud  or  force,  employ  such  words,  they  become,  by  the  opera- 
tion of  the  contract  alone,  husband  and  wife,  and  are  liable  to 
the  duties  of  their  new  relation." 

26.  In  Clark,  u  Clark,^  the  court,  to  some  extent,  indorsed 
this  view  of  the  law,  citing  with  apparent  approval  the  case  of 
Londonderry  u  Chester;  but  in  Dunbarton  u  Franklin,' deter- 
mined as  late  as  1848,  the.  court  indicate  a  strong  disposition  to 
adopt  an  entirely  different  rule,  rejecting  the  conclusions  of 
Judge  Woodbury  as  stated  in  2d  New  Hampshire,  so  far  as 

'  Londonderry  v.  Chester,  2  N.  H.  268. 

?  Clark  ».  Clark,  ION.  H.  380. 

»  Dunbarton  v.  Franklin,  19  N.  H.  257. 
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they  recognise  the  validity  of  contracts  de  prsesenti,  and  sub- 
stantially following  the  lead  of  the  court  in  7th  Massachusetts. 
There  was  no  evidence  of  an  actual /ormaZ  solemnization  of  the 
marriage,  but  there  was  testimony  that  the  parties  had  lived 
together  for  many  years,  acknowledging  each  other  as  husband 
and  wife,  and  were  generally  reputed  to  be  married ;  there  was 
proof,  also,  that  they  had  entered  into  a  private  contract  of 
marriage,  and  lived  together  in  accordance  with  that  contract. 
The  court  held  distinctly  and  explicitly  that  while  this  evi- 
dence was  sufficient  to  justify  a  jury  in  presuming  that  a  mar- 
riage in  fact  had  taken  place  in  accordance  with  the  prescribed 
formalities  of  the  law,  yet  that  it  was  error  in  the  court  below  to 
instruct  the  jury  that  a  contract  of  marriage  entered  into  by 
the  parties  themselves,  followed  by  cohabitation,  was  sufficient 
per  se  to  constitute  a  valid   marriage.     The  remarks  of  Mr. 
Justice  Woodbury,  in  the  case  of  Londonderry  v.  Chester,  it  was 
said,  although  relevant  to  the  general  question,  were  not  called 
for  by  the  particular  matter  to  be  decided  by  the  court.    And 
the  court  further  added,  in  conclusion :  "  We  imagine  that  it 
has  never  been  understood  in  this  State  that  cohabitation  with- 
out more,  in  pursuance  of  a  contract  of  marriage,  constitutes 
marriage.    Such  a  doctrine  would  be  productive  of  the  worst 
consequences  to  the  peace  and  morals  of  society.     Undoubtedly, 
where  there  is  proof  of  a  contract  of  marriage,  and  cohabita- 
tion in  pursuance  of  it,  the  jury  may  believe  that  the  parties 
were  actually  married ;  but  the  marriage  is  a  fact  to  be  found 
by  the  jury,  and  the  other  circumstances  are  competent  evi- 
dence for  their  consideration,  but  they  do  not  of  themselves 
constitute  a  marriage,  as  must  be  the  case  if  from  such  evi- 
dence the  jury  are  bound  to  find  that  the  parties  are  actually 
married." 

27.  In  Keyes  v.  Keyes,*  which  was  a  proceeding  to  obtain  a 
decree  of  nullity  of  marriage  on  the  ground  of  the  alleged  in- 
sanity of  one  of  the  parties  at  the  time  it  was  entered  into,  the 
court  remarked  that  "  in  modern  times  the  contract  of  marriage 
has  been  very  generally  and  very  properly  regarded  as  a  civil 
contract  requiring  the  assent  of  the  parties ;''  but  nothing  was 
said  impugning  in  the  least  degree  the  decision  in  Dunbarton 
V.  Franklin.  No  case  is  found  in  the  New  Hampshire  Reports 
indicating  a  departure  from  the  rule  as  applied  in  the  last^- 

•  Keyee  v.  Keyes,  2  Foster's  N.  H.  Rep.  553. 
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mentioned  case ;  and  inasmuch  as  the  case  of  Londonderry  v. 
Chester  did  not  present  directly  for  adjudication  the  question 
of  the  validity  of  marriages  de  prsesenti,  and  that  question  fairly 
and  necessarily  arose  in  Dunbarton  v.  Franklin,  and  was  deter- 
mined adversely  to  their  sufficiency,  it  would  seem  that,  in 
.  New  Hampshire,  marriages  not  solemnized  by  the  proper  au- 
thority are  to  be  treated  as  ineffectual  to  confer  the  civil  rights 
or  to  create  the  liabilities  attaching  to  the  regular  marriage. 

28.  Tennessee. — In  Bashaw  v.  The  State,^  which  was  a  prose- 
cution for  bigamy,  it  was  held  to  constitute  a  valid  marriage 
under  the  laws  of  Tennessee,  two  things  are  essentially  neces- 
sary :  1.  A  proper  and  lawful  authority  ta  solemnize  the  mar 
riage.  2.  A  performance  of  the  marriage  ceremony  by  a  person 
duly  qualified  by  the  acts  of  Assembly.  A  marriage  solemnized 
in  one  county  by  a  justi?!e  of  the  peace  of  another  county, 
though  formal  and  legal  in  other  respects,  was  pronounced 
invalid!  In  a  subsequent  case  the  same  doctrine  was  affirmed. 
On  a  presentment  for  open  and  notorious  lewdness,  it  was  held 
to  be  no  defence  that  the  parties  had  verbally  contracted  mar- 
riage, and  lived  together  as  husband  and  wife  according  to  the 
common  law.  Upon  this  point  the  language  of  the  court  was 
clear  and  emphatic.  "  The  contract  of  marriage,"  they  said, 
"  is  a  civil  contract,  dependent  respectively  upon  the  law  of 
each  and  every  country  or  sovereignty ;  and  its  constitution 
directed  and  controlled  by  the  municipal  regulations  of  such 
country  or  sovereignty  prescribing  its  rights  and  forms  of  solem- 
nization. The  common-law  form  of  solemnization  by  verbal 
contract  expressing  the  assent  of  the  mind,  and  living  together, 
which  is  presumed  by  the  argument  to  have  been  brought  by 
our  ancestors  along  with  them  upon  their  emigration  from 
England,  and  forming  originally  a  part  of  their  colonization 
code  of  law,  cannot  now  be  considered  as  being  of  any  force 
and  validity  after  the  colonial  government  took  up  the  subject 
of  the  marriage  contract  and  legislated  upon  it,  making  enact- 
ments, and  prescribing  rules  and  regulations  for  its  solemniza- 
tion altogether  inconsistent  with  and  repugnant  to  the  common 
law  in  this  respect.  Accordingly,  since  the  year  1741,  at  the 
least,  the  common-law  mode  of  constituting  a  legal  marriage  is 
of  no  validity  here."^ 

>  Bashaw  v.  The  State,  1  Yerg.  177. 

*  Grisham  v.  The  State,  2  Yerg.  589.     [The  later  oases  point  the  other  way.    Iti 


94  THE  LAW   OF  DOWER.  [CH.  IV. 

29.  Vermont. — ^The  Supreme  Court  of  this  State,  in  a  very- 
early  case,  went  to  the  full  extent  of  sustaining  marriages  per 
verba  de  prsesenti}  Certain  parties,  resident  in  Vermont,  had 
gone  into  Lower  Canada,  and  on  the  7th  day  of  September, 
1807,  before  a  justice  of  the  peace  of  the  Province,  covenanted 
and  agreed  with  each  other  to  be  husband  and  wife.  No  cler- 
gyman waspresent,  and  the  justice  of  the  peace  took  no  part  in 
the  ceremony  except  to  make  a  memorandum  of  the  facts  as 
they  occurred,  he  not  being  authorized  by  law  to  solenmize 
marriages.  No  other  ceremony  of  marriage  was  had  between 
them  at  any  time,  but  they  continued  to  cohabit  as  husband 
and  wife,  and  there  were  several  children,  issue  of  the  marriage. 
Unless,  therefore,  the  marriage  was  good  as  a  contract  per  verba 
de  'prsesenti,  it  was  of  no  validity  whatever.  After  a  full  con- 
sideration of  the  question  and  examination  of  the  authorities, 
the  court  sustained  the  marriage.  In  the  course  of  their  opin- 
ion the  court  said :  "  It  has  been  contended  by  the  appellees, 
that  the  proceeding  before  the  justice  of  the  peace  in  the  Pro- 
vince did  constitute  a  marriage  p&r  verba  de  prsesenti  between 
Harriman  and  Lydia  Page.  Of  that  there  is  little  doubt.  It 
was  declared  by  C.  J.  Holt,  in  JesSon  v.  Collins,  2  Salk.  437, 
that  a  contract  per  verba  de  prsesenti  was  a  marriage,  namely,  I 
marry  you — you  and  I  are  man  and  wife.  And,  again,  he 
holds  similar  language  in  Wigmore's  case,  p.  438.  And  in 
Fenton  v.  Reed  it  was  determined  that  a  contract  of  marriage 
made  per  verba  de  prsesenti  amounts  to  an  actual  marriage,  and  is 
as  valid  as  if  made  in  facie  ecdesise.  And,  in  Reed  v.  Progser, 
Lord  Kenyon  says,  '  that  an  agreement  of  marriage  between  the 
parties,  per  verba  de  prsesenti,  was  ipsum  matrimoniwm.'  And  as 
neither  our  statute,  nor  that  of  the  26  Geo.  11.^  declares  marriages 
void  which  are  not  consummated  according  to  the  provisions  of 
them,  no  sound  reason  can  be  offered  why  the  covenants  and 
agreements  of  marriage  between  Harriman  and  Lydia  Page, 
entered  into  before  the  justice,  per  verba  de  prsesenti,  followed  by 
cohabitation  uninterrupted  to  the  time  of  the  order  of  removal, 

McCorry  v.  King,  3  Hnmph.  267,  273,  the  court  said  that  the  whole  body  of  the  com- 
mon law  as  to  domestic  relations,  and  particularly  that  relating  to  haron  and  feme  had 
been  adopted  in  Tennessee.  This  was  again  asserted  in  Andrews  v.  Page,  3  Heisk. 
653,  667.     See  Johnson  v.  Johnson,  1  Caldw.  626.] 

1  2  Verm.  R.  151. 

'  The  learned  judge  was  certainly  in  eiTor  as  to  the  provisions  of  the  statute  of  Geo. 

n. 
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should  not  be  valid  to  every  intent  as  though  made  before  the 
altar,  especially  as  it  is  viewed, both  in  this  State  and  in  England 
in  no  other  light  than  as  a  civil  contract.'" 

30.  In  the  more  recent  case  of  Northfield  v.  Plymouth,"  how- 
ever, the  court  entertained  serious  doubts  of  the  correctness  of 
the  doctrine  above  enunciated,  and  Redfield,  J.,  who  delivered 
the  opinion,  regarded  it  as  directly  in  conflict  with  a  proper 
construction  of  their  statutes  upon  the  subject.  A  marriage  de 
prsesenti  had  been  contracted  at  a  time  when  the  woman  had  a 
former  husband  living.  The  parties,  with  full  knowledge  that 
the  first  husband  was  living,  had  continued  their  connection 
until  after  his  decease,  and  down  to  the  date  of  the  death  of  the 
second  husband.  The  court  pronounced  against  the  proposition 
sought  to  be  established,  that  after  the  death  of  the  first  bus-, 
band  a  new  contract  de  prsesenti  was  to  be  presumed,  and  adopted, 
substantially,  the  views  of  the  Maine  court  in  Cram  v.  Burn- 
ham.'  In  respect  to  the  New  York  case  of  Fenton  v.  Reed,  the 
judge  delivering  the  opinion,  after  remarking  that  in  that  case 
stress  was  laid  upon  the  fact  "that  a  marriage  per -yeria  depras- 
senti  is  valid  in  that  State,  and  also  at  common  law,  if  followed 
by  cohabitation,"  added :  "This,  I  think,  could  hardly  be  re- 
garded as  law. in  this  State  without  virtually  repealing  our  stat- 
ute upon  that  subject.  It  certainly  has  never  been  so  regarded 
under  the  English  statute  of  26  Geo.  II.  and  4  Geo.  IV.  ch.  76: 
and  I  see  no  reason  why  it  should  be  here,  when  it  is  clearly 
a  dispensation  with  all  the  requisitions  of  the  statute  upon  the 
subject."  It  will  be  seen  that  in  these  remarks  the  learned 
judge  simply  expresses  his  individual  convictions  upon  the 
question,  without  assuming  to  decide  it,  for  the  reason,  no  doubt, 
that  its  determination  was  not  called  for  in  the  case ;  but  in 
view  of  the  opinion  thus  deliberately  expressed  by  one  of  the 
leading  jurists  of  the  State,  it  may  well  be  doubted  whether 
marriages  de  prsesenti  will  be  sustained,  when  the  question  shall 
hereafter  be  presented  to  the  courts  of  Vermont  for  express 
adjudication. 

31.  Mississippi. — No  case  involving  the  direct  question  of  the 
requisites  of  a  valid  marriage  has  been  determined  in  Missis- 
sippi ;  but  the  language  of  the  court,  in  the  case  of  Stevenson  v. 

y  Newbury  v.  Brunswick,  2  Verm.  151  ;  see,  also,  The  State  v.  Rood.  12  Verm.  396. 

2  Northfield  v.  Plymouth,  20  Verm.  582. 

•  Crim  V.  Burnham,  2  (Jreetil.  213 ;  ante,  J  38. 
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McReary/  appears  to  be  against  the  suflBciency  of  marriages 
entered  into  by  private  contract.  "  The  last  charge  refused," 
they  say,  "  is,  that  cohabitation  and  acknowledgment  are  legal 
evidence  of  marriage,  and  if  the  jury  believe  from  the  evidence 
that  Stephen  and  Mary  Stevenson  cohabited  and  held  them- 
selves out  as  husband  and  wife,  and  raised  and  provided  for  a 
large  family  of  children,  which  they  acknowledged  and  held 
out  to  the  world  as  their  children,  they  must  find  for  the  plain- 
tiffs. This  was  asking  the  court  to  weigh  the  evidence.  The 
court  might  have  charged  the  jury,  as  it  afterwards  did,  that 
such  circumstances  would  justify  them  in  presuming  a  mar- 
riage, but  such  circumstances  could  not,  under  all  circum- 
stances, justify  a  verdict  for  the  plaintiff."^ 

32.  North  Carolina. — In  North  Carolina,  in  the  case  of  The 
State  V.  Samuel,^  the  court  pronounced  against  the  validity  of 
marriages  entered  into  by  private  contract  merely.  "  We  do 
not  agree,"  they  said,  "  that  persons  swi  juris  are  legally  married 
merely  in  virtue  of  their,  own  consent,  however  explicitly 
expressed  in  terms  of  immediate  agreement,  unless  it  be  so  ex- 
pressed in  presence  of  those  persons  who  are  designated  by  law 
to  be  witnesses  thereto.  It  is  unnecessary  to  state  at  large  the 
reasons  on  which  our  opinion  on  this  point  rests ;  because  no 
person  can  reflect  on  the  subject  without  perceiving  that  such 
should  be  the  law,  nor  read  our  statutes  without  likewise  per- 
ceiving that  such  is  intended  by  the  legislature  to  be  the  law."* 

The  Rule  in  the  Supreme  Court  of  the  United  States. 

33.  The  case  of  Jewell  v.  Jewell,^  brought  into  the  Supreme 

1  Stevenson  v.  McBeary,  12  S.  &  M.  9. 

'  [It  is  settled  in  Mississippi  now,  however,  that  no  civil  or  religious  ceremony  is 
necessary,  and  that  marriages  which  would  be  good  at  common  law  are  valid.  Har- 
groves  V.  Thompson,  31  Miss.  2i2  ;  Dickerson  v.  Brown,  49  Miss.  357  ;  Bundle  v. 
Pegram,  Id.  752  ;  Floyd  y.  Calvert,  53  Miss.  37.] 

»  The  State  v.  Samuel,  2  Dev.  &,  Bat.  L.  Kep.  177,  180.  [See,  however,  State  v. 
Tafehanatah,  64  N.  C.  617  ;  Jones  v.  Reddick,  79  N.  C.  290.] 

*  [The  doctrine  that  a  marriage  contract  per  verba  de  prcesenti  is  valid  without  formal 
solemnization  prevails  in  Minnesota. — State  B.Worthington,  23  Minn.  52  ;  State  v.  Ar- 
mington,  25  Minn.  29.  Missouri. — ^Boyer  v.  Dively,  58  Mo.  511  ;  Cargile  v.  Wood, 
63  Mo.  501;  Dyer  v.  Brannock,  66  Mo.  392.  Michigan. — Proctor  v.  Bigelow,  38  Miilil 
282  ;  Hutchins  v.  Kimmell,  31  Mich.  127.  Iowa. — Blanchard  v.  Lamhert,  43  Iowa 
228.  Georgia. — Askew  v.  Dupree,  30  Ga.  173  ;  see  Clark  v.  Cassidy,  62  Ga.  408  ;  64 
Ga.  662.  Illinois. — Port  v.  Port,  70  111.  484  ;  Hibhleworth  v.  Hepworth,  98  111.  126  ; 
see  Miller  v.  White,  80  111.  580.  In  Rhode  Island,  the  law  seems  to  be  in  doubt ;  see 
Peck  V.  Peck,  12  K.  I.  485.]  »  Jewell  ».  Jewell,  1  How.  U.  S.  219. 
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Court  of  the  United  States,  upon  a  writ  of  error  to  the  Circuit 
Court  of  South  Carolina,  among  others,  presented  the  question 
whether  marriages  per  verba  de  praesenii  and  per  verba  de  futuro 
cum  copula  are  good.  The  Circuit  Court  had  held  that  both 
these  classes  of  marriage  are  valid,  and  equally  binding  (the 
parties  being  competent  as  to  age  and  consent)  as  if  made  in 
fade  ecdesix.  Upon  this  point  the  judges  of  the  Supreme  Court 
were  equally  divided,  and  consequently  no  opinion  in  relation 
to  it  was  expressed  by  either  of  them. 

34.  The  case  of  Hallett  v.  Collins,'  appealed  to  the  Supreme 
Court,  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama,  also  involved  this  question. 
The  statement  of  the  case  shows  that  Joseph  Collins  resided, in 
the  country  south  of  the  thirty-first  degree  of  north  latitude, 
between  the  Iberville  and  Perdido,  and  died  there  about  the 
year  1811  or  1812,  while  that  country  was  still  in  the  actual 
possession  of  the  Spanish  government.  In  the  year  1805  he 
resided  in  Pascagoula.  Elizabeth  Wilson  resided  in  the  same 
place,  and  in  the  family  of  Dr.  White,  who  was  a  syndic  or 
chief  public  officer  in  that  place.  A  contract  of  marriage  was 
entered  into  by  Joseph  Collins  and  Elizabeth  Wilson  before 
Dr.  White,  who  performed  the  marriage  ceremony.  The 
parties  continued  to  live  together  as  husband  and  wife  till  the 
death  of  Collins.  A  question  was  made  whether  the  marriage, 
having  been  contracted  in  a  Spanish  colony,  in  the  presence  of 
a  civil  magistrate,  without  the  sanction  of  a  priest,  was  a  valid 
marriage.  The  Supreme  Court,  in  their  opinion  in  this  case, 
declared  it  to  be  an  established  principle  of  the  civil  and  canon 
law,  antecedent  to  the  Council  of  Trent,  that  a  marriage  might 
be  validly  contracted  by  mutual  promises  alone,  or  what  were 
called  sponsalia  de  prmseiiti,  without  the  presence  or  benediction 
of  a  priest;  that  the  decree  of  the  Council  of  Trent,  though 
adopted  by  the  king  of  Spain  in  his  European  dominions,  was 
not  extended  to  the  Spanish  colonies,  and  that  the  marriage, 
therefore,  was  sufficient  in  law.'  The  court  remarked  that  it 
had,  of  late  years,  been  disputed  in  England,  whether  a  mar- 

>  Hallett  p.  Collins,  10  How.  U.  S.  174. 

•  See  the  views  of  the  Supreme  Court  of  PennsylTania,  sustaining  a  marriage  cele- 
brated before  a  justice  of  the  peace,  in  a  portion  of  the  territory  of  Mississippi,  while 
under  the  defaeto  government  of  Spain.  Phillips  v.  Gi-egg,  10  Watts  E.  158.  See, 
also,  ante,  J  13. 

VOL.  I. — 7 
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riage  de  prsesenti,  previous  to  the  Marriage  Act,  was  sufficient 
by  the  common  law,  adding,  however,  that  it  had  never  been 
doubted  here ;  an  observation,  it  would  seem,  in  ^view  of  the 
equal  division  of  .the  same  court  upon  the  identical  question, 
in  the  case  referred  to  in  the  preceding  section,  which  should 
be  taken  with  some  degree  of  qualification.' 
1 

'  [See,  however,  Meister  v.  Moore,  6  Ottb,  76,  where  the  validity  of  informal  cou- 
tracts  af  marriage  per  verba  de  prcesenti  is  fully  recognised.] 


CHAPTER  V. 

OF  MARRIAGE  PER  VERBA  DE  FUTURO  CUM  COPULA. 


J  1,  2.  Distinction  between  marriage 
per  verba  de  prcesenti  and  per  verba  de  fu- 
tuTO  cum  copula. 


I  3-6.    The    doctrine   in   the   United 
States. 

7.  Concluding  observations. 


'  1.  In  the  case  of  a  marriage  per  verba  de  prsesenti,  the  parties 
are  understood  to  deliberately  accept  the  relation  of  husband 
and  wife  from  the  time  of  the  contract ;  but  a  promise  per  verba 
de  futuro  looks  to  the  future  acts  of  the  parties  for  its  comple- 
tion, and  the  marriage  which  it  contemplates  may  never  take 
place.'  But  where  copvla  ensues  upon  the  promise,  and  there  are 
no  circumstances  to  disconnect  the  cohabitation  fro'nr  the  pre- 
vious mutual  engagement,  ,the  present  consent  essential  to  mat- 
rimony, according  to  some  of  the  authorities,  is  supposed  to  be 
exchanged  between  the  parties  at  the  moment  of  the  intercourse, 
and  the  marriage  thus  contracted  and  consUmated  is  considered 
equivalent,  in  legal  effect,  to  a  contract  per  verba  de  praesenti? 
The  legal  presumption  thus  made,  though  but  slightly  founded 
in  nature  or  .reality,  is  held  to  be  abundantly  recommended  by 
its  equity,  and  the  just  check  which  it  imposes  upon  perfidy.' 

2.  The  text-books,  both  English  and  American,  lay  down  the 
rule  as  stated  in  the  preceding  section.  And  notwithstanding 
the  many  points  of  difference  discussed  in  The  Queen  v.  Millis,* 
it  was  agreed  on  all  sides  that  espousals  'per  verba  defxdwro  cum 
copula  have  precisely  the  same  effect  of  espousals  per  verba  de 
prcesenti,  the  point  in  controversy  being  as  to  the  true  legal  effect 
of  marriages  of  the  latter  class.  And  Mr.  Jacob,  who  has  labored 
with  more  zeal,  perhaps,  than  any  other  writer  in  maintenance 
of  the  proposition  that  contracts  de  preesmti  do  not  constitute 

1  Shelf.  Mar.  and  Div.  28. 

2  Macq.  H.  &  W.  5,  6;  Shelf.  Mar.  and  Div.  26;  Reid  v.  Laing,  1  ShawAp.  Cas.  440; 
Stewart  v.  Menzies,  2  Rob.  Ap.  Cas.  5*7,  .?9I  ;  Lord  Stowell,  in  Dalrymple  v.  Dal- 
rymple,  2  Hag.  Con.  R.  66,  67;  4  Eng.  Eo.  490-1;  1  Fras.  Dom.  Rel.  188. 

»  Macq.  H.  &  W.  6. 

<  The  Qaeen  v.  Millis,  10  Clark  &  Fin.  534;  ante,  ch.  3,  J  15. 
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complete  marriage,  admits  that  contracts  per  verba  de  futuro, 
when  followed  by  carnal  intercourse,  are  to  be  regarded  as 
possessing  the  same  legal  efScacy  as  the  former.^  In  Scotland 
the  rule  appears  well  established,  not  only  upon  the  authority 
of  text  writers,  but  by  express  adjudication.^  It  should  be 
noticed,  however,  that  the  law  of  Scotland  upon  this  subject  pos- 
sesses one  peculiarity,  not  found  in  the  common  law  of  England, 
designed  for  the  protection  of  the  male  sex  against  the  arts  of 
designing  and  unscrupulous  females.  In  all  this  class  of  cases, 
the  contract  or  promise  of  marriage  alleged  to  have  been  made 
anterior  to  the  copula,  must,  by  the  Scottish  law,  be  proved  by 
the  oath  or  written  statement  of  the  man,  parol  proof  from 
other  sources  being  rejected  as  inadmissible.' 

3.  In  the  United  States  the  views  of  the  text  writers  are 
marked  with  the  same  unanimity  observable  in  England. 
Chancellor  Kent  states  it  as  a  clear  and  apparently  undeniable 
proposition,  that  a  promise  of  future  marriage,  given  and  ac- 
cepted, if  entered  into  by  parties  competent  thereto,  followed 
by  copvld,  in  the  absence  of  all  civil  regulations  to  the  contrary, 
makes  a  good  marriage.*  The  text  of  Greenleaf,  Bouvier  and 
Bishop  is  to  the  same  effect.*  At  the  same  time  it  is  worthy  of 
note  that  no  case  is  to  be  found,  English  or  American,  in  which 
such  a  marriage  was  held  good,  where  the  direct  question  was 
presented  for  adjudication.*  The  doctrine  is  distinctly  recog- 
nised by  Chief  Justice  Holt  in  Wigmore's  case,'  by  Cowen,  J., 
in  Starr  v.  Peck,'  and  by  Chief  Justice  Boyle  in  Dumaresly  v, 
Fishly ;'  but  in  all  these  cases  this  expression  of  opinion  is  mere 
obiter  dicta,  the  facts  in  the  respective  cases  not  calling  for  a 
decision  upon  this  point. 

4.  While,  as  was  just  observed,  no  adjudged  case  is  to  be 
found  expressly  holding  a  marriage  per  verba  de  futuro  cum  copula 

'  App.  No.  I.Roper,  H.  &  W.  447-8;  2  Bright,  H.  S.  W.  370-2. 

'  Halkerstou's  Dig.  Marriiige  Law  of  Scotland,  455  et  seg. 

»  Ibid.  456;  Bankton,  lib.  4,  tit.  5,  g  3. 

*  2  Com.  87,  and  note. 

'  2  Greenl.  Ev.  §  460;  1  Bourier's  Inst.  110;  Bishop,  Mar.  and  Div.  ?  253.  And 
see  Reeve's  Dom.  Eel.  196,  note. 

'  [See,  however,  Bishop,  Mar.  and  Div.  ?§  253,  b.  258,  a.  Peck  v.  Peck,  12  E.  I. 
485.  Eichard  v.  Brehm,  23  P.  F.  Smith  140.  Port  v.  Port,  70  111.  484.  Hibbleworth 
K.  Hepworth,  98111.  126.] 

'  Wigmore's  case,  2  Salk.  438.  «  Star  v.  Peck,  1  Hill,  270. 

s  Damarsley  v.  Fishly,  3  A.  K.  Marsh.  369.  The  same  remarks  are  applicable  to 
the  cases  cited  from  the  Ecclesiastical  Reports,  ante  J  1,  note  2 
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valid  in  law,  it  is  to  be  remarked  that  in  two  cases  recently 
arising  in  the  United  States,  the  doctrine  has  been  very  dis- 
tinctly and  emphatically  repudiated.  In  the  first  of  these, 
determined  by  the  New  York  Court  of  Appeals  in  1857,  that 
court,  without  a  dissenting  voice,  held  a  marriage  of  the  char- 
acter now  under  consideration  utterly  invalid,  and  a  daughter, 
the  issue  of  such  supposed  marriage,  illegitimate,  notwithstand- 
ing the  fact  that  the  parties,  subsequently  to  the  birth  of  such 
daughter,  had  formally  solemnized  their  marriage  contract  in 
accordance  with  existing  statutory  requirements,  and  recog- 
nised her  as  their  offspring,  bringing  her  up  and  providing  for 
her,  precisly  as  if  born  in  ordinary  wedlock.  No  allusion  was 
made  by  the  court  to  The  Queen  v.  Millis,  but  they  referred  in 
terms  of  approbation  to  the  views  of  Mr.  Jacob  in  his  Addenda 
to  Roper  on  Husband  and  Wife,^  and  expressed  a  willingness  to 
adopt  his  conclusions  as  to  the  effect  of  irregular  marriages  in 
England  prior  to  the  adoption  of  the  Marriage  Act.  At  the 
same  time  they  were  careful  to  limit  their  decision  to  the  facts 
in  the  case  before  them,  and  to  state  distinctly  that  while  they 
pronounced  against  the  validity  of  marriages  ^er  verba  de  futuro 
cum  copula,  they  regarded  the  suflSciency  of  marriages  per  verba 
de  prsesenti  as  too  firmly  established  by  judicial  decisions  in  that 
State,  to  be  called  in  question.* 

5.  In  Duncan  v.  Duncan,'  decided  in  1859,  the  Supreme 
Court  of  Ohio  followed  the  ruling  in  Cheney  v.  Arnold,  although 
in  its  facts  it  differed  materially  froni  the  latter  case.  It  was  a 
proceeding  for  dower.  The  petitioner,  without  any  attempt  at 
the  forms  of  marriage,  had  taken  up  her  residence  with  the 
person  whose  widow  she  afterwards  claimed  to  be,  and  cohab- 
ited with  him,  with  full  knowledge  that  he  had '  a  wife  then 
living,  but  with  the  understanding  that  as  soon  as  he  could 
procure  a  divorce  he  would  marry  her.  He,  however,  intro- 
duced and  spoke  of  the  petitioner  as  his  wife,  and  she  passed 
among  the  neighbors  as  such.  No  divorce  was  ever  obtained  ; 
but  after  the  parties  had  maintained,  for  several  years,  this 
adulterous  connection,  news  came  of  the  death  of  the  lawful 
wife,  and  thereupon  the  husband  renewed  to  the  petitioner  his 

1  2  Roper,  H.  &  W.  445;  2  Bright,  H.  &  W.  369;  ante,  ch.  3,  ?  14. 
'    "  Cheney  r.  Arnold,  15  N.  T.  (1   Smith,)  345.     [See  BisscU  v;  BisscU,  55  Barb. 
S25  ;  Van  Tuyl  v.  Van  Tuyl,  57  Barb.  235  j  Holmes  v.  Holmes,  I  Abb.  U.  S.  525.] 

'  Dnncan  ii.  Duncan,  10  Ohio  St.  181. 
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promise  that  he  would  marry  her,  but  no  actual  marriage,  in 
any  form,  was  ever  celebrated  between  them,  and  they  con- 
tinued to  cohabit  as  before  until  he  died.  The  court,  upon 
this  state  of  facts,  held  that  the  petitioner  was  not  the  widow  of 
the  deceased,  and  declared,  as  a  rule  of  law  in  Ohio,  that  "  mu- 
tual promises  to  marry  in  the  future,  though  made  between 
parties  competent  to  contract,  and  followed  by  cohabitation  as 
husband  and  wife,  is  not,  in  itself,  a  valid  marriage." 

6.  There  can  be  no  doubt  as  to  the  correctness  of  the  judg- 
ment of  the  court  in  this  case  overruling  the  claim  of  the  peti- 
tioner, for  it  is  manifest  that  the  facts,  instead  of  making  out 
a  marriage  contract  per  verba  defuturo  cum  copula,  as  recognised 
by  the  leading  authorities  supporting  such  marriages,  estab- 
lished precisely  the  contrary.  The  connection  relied  on  to 
make  but  the  marriage  was  confessedly  meretricious  in  its  in- 
ception. The  parties,  in  defiance  of  every  principle  of  decency, 
and  in  open  violation  of  the  law,  were  living  notoriously  in  a 
state  of  adulterj',  for  which  they  were  liable  to  be  indicted  and 
punished  under  the  criminal  laws  of  the.  State.  The  law 
writers,  and  those  judges  who  claim  for  a  contract  of  future 
marriage,  followed  by  cohabitation,  the  sanctity  of  the  mar- 
riage relation,  are  generally  careful  to  place  their  claim  upon 
such  grounds  as  would  effectually  exclude  a  connection  of  the 
character  proven  in  the  above  case  from  any  of  the  rights  or 
incidents  of  actual  marriage.  The  cohabitation,  says  Chancel- 
lor Kent,  must  be  without  any  circumstances  to  disconnect  the 
mutual  promise  from  the  cohabitation  ;  there  must  be  no  previ- 
ous illicit  connection,  and  marriage  must  be  really  ihtended  by 
the  parties.^  Lord  Campbell's  observations  are  to  the  same  effect : 
"  If  the  woman,  in  surrendering  her  person,  is  conscious  that 
she  is  committing  an  act  of  fornication,  instead  of  consummat- 
ing her  marriage,  the  copula  can  not  be  connected  with  any 
previous  promise  that  has  been  made,  and  marriage  is  not 
thereby  constituted."^  The  presumption  of  the  interchange  of 
consent  to  present .  marriage  at  the  moment  of  the  copida,  is  a 
presumption  of  evidence  merely,  and,  like  other  presumptions  . 
of  that  character,  may  be  rebutted  by  the  facts  and  circum- 
stances of  the  particular  case.'    In  Cunningham  v.  Cunning- 

1  2  Com.  8th  ed.  87,  note  d. 

«  In  the  Queen  v.  Millis,  10  Clark  AFin.  534,  782. 

»  Bishop,  Mar.  &  Div.  §  259. 
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ham '  Lord  Eldon  and  Lord  Redesdale  held  that  in  cases  of  co- 
habitation  the  presumption  was  in  favor  of  its  legality ;  but 
where  it  was  known  to  have  been  illicit  in  its  origin,  that  pre- 
sumption could  not  be  made."  This  language,  it  is  true,  had 
reference,  more  particularly,  to  cases  where  the  inception  of  the 
connection  is  known  to  be  unlawful,  and  there  is  no  evidence 
of  a  marriage  contract  in  any  form,  rather  than  to  cases  where, 
during  the  connection,  there  has  been  an  express  promise  of  fu- 
ture marriage,  attended  by  a  continuance  of  the  intercourse. 
Nevertheless,  in  principle,  it  would  seem  to  be  fairly  applicable 
to  cases  of  the  latter  class ;  for  where  a  woman  voluntarily 
yields  her  person  to  the  embraces  of  an  adulterer,  with  full 
knowledge  of  the  guilty  nature  of  the  act,  a  promise  of  future 
marriage  would  hardly  justify  the  presumption  that  subsequent 
cohabitation  was  referable  to  such  promise,  and  intended  ^s  a 
consummation  of  the  contract.  The  circumstances  would  ap- 
pear to  repel  rather  than  create  such  a  presumption.  In  Scot- 
land, however,  the  rule  is  otherwise  held,  and  it  has  there  been 
determined  that,  notwithstanding  the  parties  were  living  in  for- 
nication before  the  promise  of  future  marriage,  the  presumption 
is  that  after  such  promise  the  woman  refused  to  continue  the 
connection  unless  put  upon  an  honorable  footing.^ 

7.  In  the  course  of  the  discussion  of  the  subject  of  the  marital 
contract,  we  have  seen  that  an  attempt  to  ascertain  and  state 
with  precision  the  rule  of  the  ancient  common  la\»k  with  re- 
gard to  its  essential  requisites,  is  attended  with  great  if  not 
insuperable  difiBculties.  The  English  authorities  have  been 
and  continue  to  be  conflicting.  The  court  of  last  resort  of  that 
country  was  equally  divided  upon  the  question.  In  the  United 
States,  while  there  is  no  difference  among  the  text  writers,  there 
is. a  direct  conflict  in  the  views  of  the  judges  of  some  of  the 
sister  States.  The  decided  cases  preponderate  but  slightly  in 
favor  of  the  validity  of  private  contracts  of  marriage.  In  many 
States  no  decision  upon  the  question  has  yet  been  made.  In 
no  case  directly  presenting  the  question,  has  a  marriage  con- 
tract per  verba  de  futuro,  followed  by  copula,  been  held  good  ; 
while  the  courts  of  two  of  the  principal  States  have  decided 

>  Canningliam  v.  Canningham,  2  Dow,  482. 

*  Soe  note,  Fenton  v.  Reed,  4  John.  52. 

»  Sim  V.  Miles,  8  Scotch  Sess.  Cas.  89,  97  ;  1  Fras.  Dom.  Eel.  195 ;  Bishop,  Mar. 
and  Div.  J  261.  See  the  strictures  of  Mr.  Bishop  on  the  case  of  Cheney  v.  Arnold, 
Bishop,  Ml  r.  and  Dir,  J  255,  and  note  to  that  section. 
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agaiost  the  validity  of  such  marriages.  The  views  and  argu- 
ments of  the  text  writers  who  maintain  the  legality  of  both 
these  descriptions  of  marriage  contract,  are  entitled  to  great 
weight,  not  only  on  account  of  the  deservedly  high  legal  repu- 
tation of  the  writers  themselves,  but  because,  also,  their  conclu- 
sions are  founded  upon  careful  investigation  and  mature  con- 
sideration of  the  subject.  And  while  the  mind  is  inclined  to 
yield  assent  to  the  force  of  their  reasoning,  and  to  concur  with 
them  in  the  conclusion  that,  like  any  other  contract,  the  mar- 
riage engagement,  in  its  essence,  requires  nothing  more  than 
the  mutual  consent  of  competent  parties  to  make  it  perfect  and 
complete,  still  it  must  be  admitted  that  this  doctrine  is  far  from 
being  satisfactorily  established  by  the  adjudged  cases,  as  a 
general  rule  of  American  law.  And  it  may  be  safely  assumed 
that,  in  many  of  the  States  at  least,  it  will  remain  an  open 
question  for  a  series  of  years  to  come. 


CHAPTER    VI. 

WHETHER  THE  IRREGULAR  MARRIAGE  CONFERS  A  RIGHT  OF 

DOWER, 


J  1.  Introductory. 

2-4.  Doctrine  of  the  ancient  text- 
books. 

5,6.  Tendency  of  the  modem  English 
anthorities. 

7.  Views  of  American  text  writers. 


S  8.  Analysis  of  the  authorities. 

9,  10.  Incidents  of  the  irregular  mar- 
riage in  England. 

II,  12.  Inapplicability  of  the  English 
doctrine  in  the  United  States. 


1.  It  might  be  reasonably  supposed  that  a  correct  solution  of 
the  question  respecting  the  validity  of  irregular  marriages  at 
common  law,  would  necessarily  determine  the  further  question 
whether  such  marriages  are  sufBcient  to  confer  a  right  of  dower. 
For  if  they  be  perfect  and  complete  in  contemplation  of  law,  it 
would  seem  to  follow  that  all  the  rights  and  incidents  of  mar- 
riage, including  the  right  of  dower,  would  attach  thereto.  But 
this  result  does  not  necessarily  follow ;  and,  strange  as  it  may 
appear,  if  we  assume  the  validity  of  this  class  of  marriages  to 
be  fairly  established,  we  shall  find  that  the  question  yet  remains 
whether,  at  common  law,  they  entitle  the  wife  to  dower. 

2.  The  old  text  writers  appear  to  agree  that  formal  solemniza- 
tion of  the  marriage  was  necessary  to  create,  on  behalf  of  the 
wife,  the  right  to  this  estate.  Thus,  Swinburne  lays  down  the 
rule  that  spousals  de  prsssenti,  without  solemnization,  do  not,  ac- 
cordidg  to  the  law  of  England,  render  the  issue  legitimate,  nor 
give  to  the  wife  the  right  of  dower,  nor  to  the  husband  the 
right  of  property  in  the  wife's  goods,  nor  of  administering  upon 
her  estate.*  The  same  doctrine  is  stated  by  Ayliffe,*  and  also 
by  Perkins.'  And  in  Fitzherbert's  Natura  Brevium  this  case  is 
given :  "  A  woman  married  in  a  chamber  shall  not  have  dower 
by  the  common  law.  16  H.  3.  Quaere  of  marriages  made  in 
chapels  not  consecrated,  &c.,  for  many  are  by  license  of  the 

>  Swinb.  on  Spousals,  2,  .15,  234,' 835.  s  Ayliffe's  Par.  245. 

»  Perk.  sec.  194,  195,  306. 

(105) 
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bishop  married  in  chapels.    And  it  seemeth  reasonable  that  in 
such  case  she  shall  have  dower.'" 

3.  In  Lord  Hale's  MSS.  we  find  this  case  stated  •?  "  A.  contracts 
•per  verba  de  prcesenti  with  B.,  and  has  issue  by  her,  and  after- 
wards marries  C.  in  facie  ecclesice.  B.  recovers  A.  for  her  hus- 
band by  sentence  of  the  ordinary,  and  for  not  performing  the 
sentence  he  is  excommunicated,  and  afterwards  enfeoffs  D.,  and 
then  marries  B.  in  fade  ecclesice,  and  dies.  She  brings  dower 
against  D.  and  recovers,  because  the  feoffment  was  per  fraudem 
mediate  between  the  sentence  and  the  solemn  marriage."  But 
Lord  Hale  adds  that  this  recovery  was  reversed  coram  rege  et 
condlio,  for  the  reason  that  neither  the  contract  nor  the  sentence 
was  a  marriage,  and  therefore  the  husband  had  no  seisin  dur- 
ing his  marriage  with  the  demandant. 

4.  In  Bacon's  Abridgment'  the  same  general  doctrine  is  stated 
in  the  following  terms :  "  In  order  to  make  the  marriage  com- 
plete, so  as  to  entitle  the  wife  to  dower,  the  issue  to  inherit,  &c., 
the  same  must  be  celebrated  in  facie  ecdesioe  ;  and  therefore  the 
private  contract,  without  the  priest's  blessing,  makes  no  mar- 
riage ;  though  such  contract  may  be  enforced  in  the  spiritual 
court."  Blackstone,  selecting  his  words  with  great  circumspec- 
tion, says  :*  "  Any  contract  made  per  verba  de  prcesenti,  or  in 
words  of  the  present  tense,  and  in  case  of  cohabitation  per  verba 
de  futuro,  also,  between  persons  able  to  contract,  was,  before  the 
late  act,  deemed  a  valid  marriage  to  many  purposes,  and  the 
parties  might  be  compelled,  in  the  spiritual  courts,  to  celebrate 
it  in  facie  ecclesice."  But  for  what  purposes  it  was  deemed  valid, 
and  for  what  invalid,  he  expresses  no  opinion,  leaving  us  to 
infer,  however,  that  such  a  ndarriage  was  not  considered  suffi- 
cient to  clothe  the  parties  with  all  the  rights  belonging  to  the 
perfect  and  complete  marriage  contract. 

^  5.  The  more  modern^  English  text  writers  refer,  with  but 
little  in  the  way  of  explanation  or  comment,  to  this  condition 
of  the  common  law  as  laid  down- in  the  ancient  authorities. 
Thus,  Mr.  Shelford  says:'  "The  common  law  had  scruples 
in  applying  the  civil  rights  of  dower,  and  community  of  goods, 
and  legitimacy,  in  cases  of  mere  contracts  of  marriage,  unaccom- 
panied by  celebration  in  the  face  of  the  church The  text 

»  Fitzh.  N.  B.  150,  N.  *  Co.  Litt.  33  a.  note  10. 

»  4  Bac.  Ab.  531,  tit.  Mar.  and  Div.,  C.         «  1  Com.  439. 
«  Shelf.  Mar.  and  Div.  35,  36. 


CH.  VI.]         INCIDENTS  OF  THE  IREEGULAB  MARRIAGE.  107 

writers  upon  this  subject  agree  in  the  necessity  of  a  solemnization 
to  confer  the  civil  rights  of  marriage."  And  Mr.  Park,  in  his 
work  on  Do wer,^  observes :  "But  though  espousals,  or  affiance, 
as  it  is  sometimes  termed,  was  thus  the  very  substance  of  mat- 
rimony, and  even  by  the  temporal  lawyers  the  terms  afl^ance 
and  marriage  were  often  promiscuously  used,  yet  it  does  not 
seem  to  have  been  allowed  that  espousals  alone,  unaccompanied 
by  celebration,  should  confer  the  civil  rights  of  dower,  or  legiti- 
macy ;  but  to  obtain  these  temporal  advantages  it  was  requisite 
that  the  contract  of  matrimony  should  be  celebrated  in  the  face 
of  the  church." 

6.  We  have  already  referred  to  the  elaborate  opinion  of  Lord 
Stowell,  in  Dalrymple  v.  Dalrymple,''  as  sustaining  the  validity 
of  private  marriages  with  great  learning  and  ability.  Yet  even 
he  remarks  that  "  the  common  law  certainly  had  scruples  in 
applying  the  civil  rights  of  dower  and  community  of  goods,  and 
legitimacy,  in  the  cases  of  these  looser  species  of  marriage." 
And  while  the  six  law  lords  who  delivered  opinions  in  the  case 
of  the  Queen  v.  Millis,  were  equally  divided  as  to  the  validity 
of  this  class  of  marriages,  they  all,  except  Lord  Brougham, 
admit  that  a  marriage  not  celebrated  in  the  face  of  the  church, 
whatever  else  it  may  have  been  good  for,  did  not  carry  with  it  the 
incident  of  dower.  The  views  of  Mr.  Jacob  and  Mr.  Macqueen, 
to  the  same  effect,  have  already  been  given  at  length.' 

7.  The  American  authorities  reflect  but  little  light  upon  this 
perplexing  phase  of  the  question,  the  repqrts  being,  in  a  mea- 
sure, barren  of  cases  involving  its  discussion.  Nevertheless  we 
find  Chancellor  Kent,  while  maintaining  without  hesitation  or 
qualification  the  validity  of  private  marriages  at  common  law, 
noticing  with  scrupulous  exactness  the  peculiarity  now  referred 
to.  "  It  would  seem,"  he  says,  "  to  have  been  a  question  under 
the  ecclesiastical  law,  prior  to  the  English  statute  of  26  Geo.  II., 
whether  a  contract  of  marriage,  though  followed  by  cohabitation, 
was  not  essentially  imperfect  unless  it  was  solemnized  by  the 
intervention  of  a  priest.  It  would  not  entitle  the  wife  to  dower, 
(Perkins,  sec.  194,  306,)  nor  entitle  the  husband  to  administer 
on  his  wife's  estates ;  Haydon  v.  Gould,  in  the  court  of  dele- 
gates, 1  Salk.  Rep.  119.     The  intervention  of  a  person  in  holy 

1  Park,  Dow.  8. 

»  Dalrymple  v.  Dalrymple,  2  Hag.  Con.  K.  54,  68 ;  ante,  ch.  3,  g  12. 
'  2  Roper,  H.  &  W.  474  ;  2  Bright,  H.  &  W.  397  ;   ante,  ch.  3,  |  14 ;   Macq.  H, 
&  W.  4,  5  ;  ante,  ch.  3,  g  16. 
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orders  seems  to  have  been  assumed  in  the  cases  as  a  material 
circumstance ;  The  King  v.  The  Inhabitants  of  Brampton,  10 
East  282 ;  Latour  v.  Teesdale,  8  Taunt.  Rep.  830."^  And  an 
American  writer  upon  the  subject  of  dower  states  the  rule  with 
regard  to  marriage  as  follows :  "  The  claimant  demanding 
dower,  must  be  the  actual  wife  of  the  person  at  the  time  of  his 
decease.  And  the  marriage  must  have  been  solemnized  in  the  man- 
ner required  by  law,  and  between  persons  capable  of  contracting 
matrimony  together.""  But  whether  it  is  intended  by  this 
language  to  expiresss  an  opinion  adverse  to  the  validity  of  marr 
riages  not  solemnized  in  accordance  with  statutory  formalities, 
or  merely  as  to  the  su&ciency  of  such  marriages  to  entitle  the 
wife  to  dower,  does  not  very  clearly  appear. 

8.  In  no  English  case  has  it  been  held  that  the  irregular 
marriage,  or  marriage  by  private  contract,  merely,  confers  the 
right  of  dower.  In  none  of  the  cases  in  which  an  opinion  was 
expressed  by  English  judges  in  favor  of  the  sufficiency  of  such 
marriages,  was  any  question  as  to  the  right  of  dower  involved. 
In  the  case  stated  by  Lord  Hale,  the  decision  was  directly 
against  the  claim  of  the  alleged  wife.  Nor  has  any  English 
writer  ventured  a  decided  opinion  that  these  marriages  are 
attended  with  this  important  incident  of  the  perfect  and  com- 
plete marital  contract.  And  in  the  United  States  not  one  of 
the  cases  maintaining  the  validity  of  contracts  de  prsesenti  was 
founded  on  an  application  for  dower.  Jackson  v.  Claw,'  and 
Donnelly  v.  Donnelly,^  were  decided  expressly  upon  the  ground 
of  a  presumed  actual  solemnization  of  marriage. 

9.  But  the  inquiry  immediately  and  naturally  arises — If  a 
marriage  by  private  contract  fails  to  give  the  woman  the  right  of 
a  widow  in  respect  to  dower,  and  the  man  the  right  of  a  husband 
in  respect  to  the  woman's  property,  and  does  not  render  the  issue 
legitimate,  nor  impose  upon  the  woman  the  disabilities  of  cov- 
erture,' whM  incidents  of  the  marriage  relation  can  possibly 
attach  thereto,  and  what  is  the  nature  of  that  connection  which 
the  parties  are,  by  law,  enabled  to  assume  at  will,  and  under 
cover  of  which  cohabitation  may  be  carried  on  for  an  indefinite 
period  of  time,  but  which,  nevertheless,  brands  the  issue  with 
the  stain  of  illegitimacy?    In  England   the  question  is  thus 

1  2  Com.  87,  note  a.  ^  Lambert  on  Dower,  14. 

»  Jackson  v.  Claw,  18  John.  346  ;  post,  ch.  7  §  11. 

*  Donnelly  ».  Donnelly,  8  B.  Mon.  113;  ante,  ch.  4,  ?  16. 

»  Macq.  H.  &  W.  4  ;  2  Roper,  H.  &  W.  474  ;.  2  Bright,  H.  &  W.  379. 
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answered :  "  At  common  law,  a  contract  entered  into  by  words 
of  present  consent  was  indissoluble.  The  parties  could  not 
release  each  other  from  the  obligation.  Either  party,  too, 
might  by  a  suit  in  the  spiritual  court  compel  the  other  to  sol- 
emnize the  marriage  in  facie  ecclesice.  It  was  so  much  of  a  mar- 
riage, that  if  they  cohabited  together  before  solemnization,  they 
Gould  not  be  proceeded  against  for  fornication,  but  merely  for  a 
contempt.  If  either  of  them  cohabited  with  another  person, 
the  parties  might  be  proceeded  against  for  adultery.  The  con- 
ti-act,  moreover,  was  considered  to  be  of  the  very  essence  of 
matrimony,  and  was,  therefore,  and  by  reason  of  its  indis- 
soluble nature,  styled  in  the  ecclesiastical  law  verum  matrimo' 
nium,  and  sometimes  ipmm  matrimoniwm.  Another,  and  a  most 
important  effect  of  such  a  contract  was,  that  if  either,  of  the 
parties  afterwards  married  with  another  person,  solemnizing 
such  marriage  in  /aae  ecclesice,  the  same  might  be  set  aside,  even 
after  cohabitation  and  after  the  birth  of  children ;  and  the 
parties  might  be  compelled  to  solemnize  the  first  marriage  in 
facie  ecclesise."^ 

10.  It  would  seem,  therefore,  according  to  this  view,  that 
where  a  private  contract  of  marriage  existed,  though  not  sol- 
emnized in  facie  ecdesiae,  neither  of  the  parties  could  release  the 
other  from  its  obligations,  nor  make  a  valid  contract  of  mar- 
riage with  a  third  person ;  and  either  of  them  might  compel 
the  other,  by  proceedings  in  the  spiritual  courts,  to  solemnize 
the  marriage  according  to  the  prescribed  formalities  of  the  ec- 
clesiastical law.  It  would  appear,  further,  that  in  withholding 
from  such  contract  the  ordinary  incidents  of  marriage ;  in  re- 
fusing to  recognize  the  legitimacy  of  the  issue,  the  right  to 
dower,  and  the  usual  rights  of  a  husband  in  the  estate  of 
the  wife;  and  at  the  same  time  declaring  the  parties  united 
in  a  bond  indissoluble  in  its  nature,  the  ecclesiastical  courts 
sought  to  make  it  compulsory  upon  them  to  solemnize  the  mar- 
riage in  facie  ecclesice,  and  submit  to  all  the  burdens  and  exac- 
tions imposed  by  the  church,  fliis  power  they  were  enabled  to 
exercise,  for,  by  the  ancient  common  law,  temporal  courts  pos- 
sessed no  power  nor  jurisdiction  to  try  the  issue  of  ne  unque 
acco%ple.  The  legality  of  espousals  was  always  triable  by  the 
bishop,  and,  by  the  old  rules  of  pleading,  it  was  prohibited  to 
bring  in  issue  to  the  country  a  question  which,  like  that  of  the 

'  Macq.  Husb.  and  Wife,  S. 
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legality  of  a  marriage,  it  was  the  sole  and  exclusive  privilege  of 
the  ecclesiastical  courts  to  decide.    Any  plea,  or  replication 
tending  to  that  efiFect,.was  treated  as  an  attempt  to  oust  the 
bishop  of  his  jurisdiction ;  and  though  the  temporal  courts  are 
now  considered  as  having  the  inherent  power  of  deciding  inci- 
dentally, either  upon  the  fact  or  legality  of  marriage,  where 
they  lie  in  the  way  to  the  decision  of  the  proper  objects  of  their 
jurisdiction,  yet  in  cases  of  writs  of  dower,  and   other  real 
actions,  where  the  issue  is  upon  the  legality  of  the  marriage, 
they  have  declined  departing,  except  in  cases  of  necessity,  from 
the  old  technical  rule,  which  requires  the  mode  of  trying  the 
question  to  be  by  the  certificate  of  the  ordinary.'    The  common 
law,  as  administered  in  the  temporal  courts,  simply  required  that 
there  should  be  a  lawful  marriage,  as  the  foundation  of  civil 
rights,  leaving  the  question  as  to  what  constituted  a  lawful  mar- 
riage to  be  determined  according  to  the  law  administered  by  the 
ecclesiastical  courts :  if  a  woman  united  to  a  man  by  contract 
only,  without  solemnization  in  fade  ecdesise,  did  not  recover 
dower,  it  was  only  because  the  ecclesiastical  courts  refused  to 
acknowledge  such  a  union  as  conferring  the  right  upon  her.    It 
was  the  same  with  respect  to  questions  of  legitimacy,  which  de- 
pended, in  general,  upon  the  bishop's  certificate.^    And  this 
anomalous  state  of  things  was  the  result  of  the  policy  adopted  by 
the  ecclesiastical  courts.    If  a  private  contract  of  marriage,  were 
entered  into,  the  contracting  parties  found  themselves  burdened 
with  obligations  and  responsibilities  it  was  utterly  out  of  their 
power  to  shake  off  during  the  period  of  their  joint  lives.    If 
they  cohabited  together,  though  not  punishable  for  fornication, 
they  were  nevertheless  liable  to  spiritual  censure.    If  either  of 
them  entered  into  a  solemn  and  formal  matrimonial  alliance 
with  another,  the  spiritual' court  would  annul  such  second  mar- 
riage, on  the  ground  of  the  pre-contract,  and  pronounce  the 
issue  illegitimate.    All  the  valuable  property  rights  and  inci- 

1  Park  on  Dowerj  11,  12,  and  the  authorities  there  cited;  Robins  v.  Cruchley,  2 
Wilson's  E.  127  ;  Co.  Litt.  by  Thomas,  Ss'a.  note  (C.)  By  the  20  &  21  Vict.'c.  85, 
passed  Aug.  28th,  1857,  which  went  into  operation  in  the  following  year,  the  English 
ecclesiastical  courts  are  deprived  of  their  jurisdiction  over  matrimonial  causes,  and  a 
new  court,  called  "  The  Court  for  Divorce  and  Matrimonial  Causes,"  is  thereby  cre- 
ated, which  exercises  tliat  jurisdiction.     [See  Stat.  36  &  37,  Vict.  ch.  66.] 

2  Jacob's  note,  2  Roper,  Husb.  and  Wife,  473 ;  2  Bright,  Hush,  and  Wife,  396. 
And  see  Haydon  v.  Gould,  1  Salk.  119  ;  Bunting  v.  Lepingwell,  4  Coke,  29,  and  nota 
(D);  Kenn's  case,  7  Coke,  42  b.  and  note  (B.), 
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dents  of  marriage  were  withheld,  and  the  consequence  was,  peo- 
ple were  compelled,  in  the  solemnization  of  their  marriages,  to 
submit  to  the  usurpations  and  comply  with  the  requisitions  of 
the  eccleciastical  functionaries  of  the  realm. 

11.  But  in  the  United  States  we  have  no  courts  of  a  spiritual 
character.  With  us  there  is  no  tribunal  furnished  with  the 
machinery,  or  clothed  with  the  power,  of  compelling  the  spe- 
cific performance  of  a  contract  to  marry .^  Hence,  if  we  adopt,  ' 
without  modification,  the  supposed  rule  of  the  common  law 
upon  this  subject,  we  are  in  an  infinitely  worse  condition  than 
the  people  of  England;  for  while  any  of  our  citizens  who 
should  undertake  to  contract  a  marriage  in  prsesenti  would  be 
subjected  to  all  the  difficulties  and  embarrassments  with  which 
the  ecclesiastical  courts  have  environed  the  irregular  marriage 
in  England,  in  the  event  that  either  of  the  contracting  parties 
should  afterwards  refuse  to  solemnize  the  marriage  in  a  more 
formal  manner,  the  other,  having  no  forum  to  which  to  appeal 
for  the  enforcement  of  a  more  complete  performance,  would  be 
neither  married  nor  unmarried.  If  the  man  were  the  refrac- 
tory party,  the  woman  could  not  have  her  dower,  and  the  issue, 
being  under  the  ban  of  illegitimacy,  would  be  deprived  of  the 
right  of  inheritance  to  the  estate  of  the  father.  Consequences 
similar  in  their  nature  would  flow  from  the  refusal  of  the  wife 
to  consent  to  a  formal  solemnization  of  the  contract,  and  the 
quasi  husband  would  find  himself  shorn  of  his  most  important 
and  valuable  marital  rights. 

12.  It  would  be  absurd  to  suppofee  that  those  American 
judges  who  have  pronounced  in  favor  of  the  validity  of  private 
marriages,  ever  contemplated  the  necessity  of  any  superadded 
legal  or  clerical  formalities  to  render  them  perfect  and  com- 
plete in  all  respects.  "  If  we  could  presume  that  our  legisla- 
ture had  in  view  the  common  law  of  England  as  declared  by 
the  judges  in  The  Queen  v.  Millis,"  say  the  Supreme  Court  of 
Ohio,  "  we  cannot  suppose  that,  in  the  absence  and  abnegation 
of  all  ecclesiastical  power  and  authority  over  civil  rights,  there 
would  have  been  a  failure  to  provide  some  remedy,  or  to  make 
some  provision  in  reference  to  a  contract  which  was  so  binding 
as  to  be  'indissoluble;  the  parties  could  not  release  each  other 
from  the  obligation.*  10  CI.  &  Fin.  832.  The  legislature  must 
have  proceeded  on  the  idea  of  the  entire  inapplicability  of  any 

'  See  Burtis  v.  Burtis,  1  Hopkins,  557  ;  Perry  v.  Perry,  2  Paige,  501. 
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such  rule  of  the  common  law  in  this  State,  where  ecclesiastical 
authority  binds  those  only  who  render  a  voluntary  submis- 
sion."^ The  case  of  Dumaresly  v.  Fishly,*  where  a  marriage  de 
prsesmti  was  treated  as  a  marriage  de  facto,  and,  as  such,  good 
for*  some  purposes  only,  and  the  case  of  Mangue  v.  Mangue,* 
where  a  similar  view  was  expressed,  are  the  nearest  approach 
we  have  to  the  application  of  the  English  doctrine  in  this 
country.*  But  under  our  system  of  laws  it  is  a  solecism  in  lan- 
guage to  speak  of  a  marriage  as  good  for  some  purposes  and 
not  good  for  all — as  a  marriage  which  is  not  a  marriage.  And 
it  may  be  safely  said  that  in  those  States  where  the  courts 
already  have,  or  hereafter  shall  determine  in  favor  of  the  valid- 
ity of  private  marriages,  such  marriages  will  be  regarded  as 
being  attended  with  all  the  civil  rights  and  obligations  which, 
under  the  ecclesiastical  law,  flow  from  a  marriage  duly  solem- 
nized in  facie  ecclesiss,  and  therefore  that  they  confer  upon  the 
wife  the  right  to  dower." 

1  Carmichael  v.  The  State,  12  Ohio  St.  H.  5.53,  558 ;  see,  also,  opinion  of  Ford,  J., 
in  Pearson  v.  Howey,  6'Halst.  12,  and  the  obserTations  of  the  court  upon  this  subject 
in  The  State  ».  Samuel,- 2  DeT.  &  Bat.  L.  Rep.  177.  ' 

2  Dumaresly  v.  Fishly,  3  A.  K.  Marsh.  368 ;  ante,  ch.  4,  I  15. 

*  Mangue  v.  Mahgne,  1  Mass.  240  ;  ante,  ch.  4,  J  19. 

*  See  strictures  of  Mills,  J.,  in  his  dissenting  opinion,  upon  the  result  of  this  doc- 
trine, 3  A.  E.  Marsh.  368. 

*  See  Rose  v.  Clark,  8  Paige,  574 ;  Starr  v.  Peck,  1  Hill,  270  ;  Clayton  v.  War- 
dell,  4  Comst.  230;  Cheney  ».  Arnold,  15  N.  Y.  345;  Londonderry  v.  Chester,  2 
N.  H.  268. 
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Marriage  de  facto  and  marriage  dejure. 

1.  Littleton,  in  that  part  of  his  great  work  which  relates  to 
dower,  says  that  the  wife  shall  have  her  dower,  whether  she 
hath  issue  by  her  husband  or  no,  and  of  what  age  soever  she 
be,  "  so  as  she  be  past  the  age  of  nine  years  at  the  time  of  the 
death  of  her  husband.'"  Lord  Coke,  in  his  commentary  upon 
this  text,  remarks :  "  Here  Littleton  speaketh  of  a  wife  gener- 
ally, and  generally  it  is  to  be  understood  as  well  of  a  wife  de 
facto  as  de  jure."^  The  correctness  of  the  principle  thus  tersely 
stated  has  received  general  if  not  universal  recognition,  both  in 
the  English  and  American  courts,  whenever  a  case  has  arisen 
requiring  its  practical  application.  That  a  wife  dejure — there 
having  been  no  intervening  divorce  a  vinculo — should  be  enti- 
tled to  dower,  could  admit  of  no  question.  Nor  could  any  seri- 
ous doubts  arise  as  to  what  constituted  a  marriage  dejure.  But 
the  elements  of  a  marriage  de  facto,  and  the  characteristics  dis- 
tinguishing it  from  a  marriage  of  the  other  class,  have  not  al- 
ways been  explained  with  clearness  and  precision. 

2.  It  has  sometimes  been  supposed  that  the  phrase  "  marriage 
de  facto"  imports  a  private  marriage,  or  contract  of  matrimony 
concluded  without  the  intervention  of  proper  clerical  or  magis- 

>  Litt.  I  36.  «  Co.  Litt.  33.  b. 
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terial  authority ;  a  marriage  de  jure,  on  the  other  hand,  being 
understood  to  be  such  a  marriage  as  is  attended,  in  its  solemni- 
zation, with  all  required  statutory  formalities.*  But  this  is  an 
error.  A  marriage  defactois  not  distinguished  from  a  marriage 
de  jure  by  the  mode  or  manner  of  its  celebration ;  a  private 
marriage,  in  those  States  where  the  statutory  requisites  are  not 
regarded  as  indispensable,  being  considered  as  much  a  marriage 
dejure,  and  as  perfect  and  complete  in  every  respect  as  if  all  re- 
quirements of  the  statute  had  been  scrupulously  followed.^  A 
marriage  dejure  is  one  that  is  neither  void  nor  voidable  in  law. 
A  marriage  de  facto  is  one  that  is  open  to  legal  objection,  not  from 
any  want  of  the  requisite  solemnities,  but  from  pre-existing  im- 
pediments or  other  causes,  rendering  it  liable  to  be  dissolved  ab 
'initio, and  therefore  voidable.^  Although  liable  to  be  entirely  an- 
nulled by  decree  of  the  proper  tribunal,  such  a  marriage  is 
valid  in  law,  and  carries  with  it  all  the  incidents  of  the  mar- 
riage de  jure  until  such  decree  is  pronounced.*  And  if  no  de- 
cree of  separation  be  actually  made  during  the  lifetime  of  both 
the  parties,  the  marriage  is  then  considered  no  longer  voidable, 
but  shall  stand,  for  after  the  death  of  either  of  the  parties  it  is 
too  late  to  apply  for  the  avoidance  of  the  marriage  contract.' 
Therefore,  when  Lord  Coke  observes  that  a  wife  de  facto  as  well 
as  a  wife  de  jure  is  entitled  to  dower,  he  is  to  be  understood  as 
meaning  that  all  marriages  not  absolutely  void,  including  those 
that  are  voidable,  but  which  have  not  been  dissolved  during 
the  lifetime  of  the  parties,  confer  a  right  to  that  estate ;  and 
this  is  the  well-established  rule  on  this  subject.* 

Matters  which  render  a  marriage  void. 

3.  The  right  to  dower  does  not  attach  upon  a  marriage  void 

1  See  Dnmaresly  v.  Kshly,  3  A.  K.  Marsh.  368  ;  ante,  ch.  4,  J  15  ;  Mangue  v.  Man- 
gue,  1  Mass.  241  ;  ante,  ch.-4,  g  19  ;  2  Koper,  H.  &  W.  462. 

2  §pe  ante,  ch.  6,  §§  11,  12. 

»  Co.  Litt.  32,  a.,  33,  b.;  1  Eoper,  H.  &  W.  333 ;  2  Ibid.  462  ;  2  Bright,  H.  &  W. 
385  ;  Park.  Dow.  14,  21  ;  1  Bl.  Com.  434,  and  note  ;  Bishop,  Mar.  and  Div.  §  105  ; 
Brnry's  case,  5  Co.  98,  b.  ;  Wickham  v.  Enfeild,  Cro.  Car.  352  ;  Hemming  v.  Price, 
12  Mod.  432;  Remington's  case,  Noy's  Rep.  29  ;  Sabell's  case,  2  Dyer,  178,  b.;  1 
Moore,  225-8  ;  Elliott  v.  Garr,  2  Phill.  Ec.  C.  16  ;  Adkins  v.  Holmes,  2  Carter's 
(Ind.)  E.  197  ;  Bonham  v.  Badgley,  2  Gilm.  622  ;  Cropsey  v.  McKinney,  30  Barb. 
47  ;  Gathings  v.  Williams,  5  Ired.  L.  487  ;  Stat«  v.  Moore,  3  West.  Law  Jour.  134. 

*  Ibid.  ;  post,  ch.  8,  J  19. 

»  Ibid.  ;  Shelf.  Mar.  and  Diy.  154. 

*  See  the  authorities  cited  ante,  note  3.  [See,  also.  Wiser  v.  Lockwood  42,  Vt.  720 ; 
Tomppert  v.  Tomppert,  13  Bush,  326.] 


CH.  VII.]  MAKEIAGES  VOID  IN   LAW.  115 

in  law,  and  it  is  now  proposed  to  notice  briefly  those  matters 
which  render  a  marriage  contract,  although  solemnized  with 
every  requisite  formality,  wholly  ineffectual  to  confer  the  legal 
rights  or  incidents  of  the  true  marriage  relation. 

4.  The  impediments  to  marriage  are  of  two  kinds — canonical 
and  civil.  The  first  interpose  obstructions  to  the  celebration  of 
marriage;  the  other  affect  its  validity,  notwithstanding  its 
actual  solemnization  in  due  form.  The  canonical  disabilities 
are  consanguinity,  affinity,  and  impotence.  They  render  a 
marriage  voidable  only,  unless  otherwise  provided  by  statute.' 

The  civil  disabilities  are  prior  marriage  undetermined,  idiocy, 
lunacy  or  mental  incapacity,  and  want  of  age.  These  disabili- 
ties, with  the  exception  of  the  latter,  make  the  contract  void  ab 
initio,  because  the  parties  are  incapable  of  contracting.^  Mar- 
riage procured  by  duress  is  also  considered  void  ;  and  in  some 
States  the  violation  of  certain  statutory  regulations  is  attended 
with  the  same  result.  The  disability  arising  from  want  of  age 
produces  substantially  the  samfe  effect  as  a  canonicaf  disability. 
The  marriage  may  be  avoided  by  either  of  the  parties  when  the 
party  laboring  under  the  disability  arrives  at  the  age  of 
consent.' 

5.  Prior  marriage  undetermined. — Asecond  marriage,  while  a 
fornaer  husband  or  wife  is  living,  is  ipso  facto  void,  without  any 
divorce,  as  well  by  the  spiritual  as  by  the  common  law.*  In 
the  -United  States  this  rule  has  been  applied  in  several  cases 
involving  the  right  of  dower.* 

6.  By  the  statute  of  first  James  I.,  chap.  2,  passed  in  1603,  it 
was  made  felony  to  contract  a  second  marriage  in  England  or 
Wales  while  the  first  husband  or  wife  was  living.  A  subsequent 
clause  of  the  same  statute  introduced  an  exception  in  favor  of 
all  persons  whose  husband  or  wife  had  remained  seven  years 
beyond  sea,  or  the  same  period  within  his  majesty's  dominions, 
not  known  by  the  other  to  be  living ;  persons  divorced,  persons 
whose  marriages  had  been  judicially  declared  void,  and  persons 

»  See  eh.  8,  ?  18. 

2  Shelf.  Mar.  and  Div.  154  ;  Bishop,  Mar.  and  Div.  g  105,  and  ch.  11. 

»  See  Bishop,  Mar.  and  Dir.  g  147  ;  post,  ch.  8,  ?g  2-10. 

*  1  Bl.  Com.  434-6  ;  Shelf.  Mar.  and  Div.  223 ;  Park,  Dow.  304  ;  2  Kent,  79  ; 
I  Salk,  121  ;  Riddlesden  v.  Wogan,  Cro.  Eliz.  858  ;  Gaines  v.  Relf,  12  How.  U.  S.  472. 

5  Donnelly  v.  Donnelly,  8  B.  Mon.  113  ;  Smart  v.  Whaley,  6  Smedes  &  Marsh.  308  ; 
Higgins  V.  Breen,  9  Misso.  497  ;  Smith  v.  Smith,  5  Ohio  St.  32.  [Spicer  v.  Spicer, 
16  Abb.  Pr.  N.  S.  113.     See  Succession  of  Navarro,  24  La.  Ann.  298.] 
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married  within  the  age  of  consent.  In  all  these  cases  the  party 
contracting  the  second  marriage  was  exempted  from  the  penal- 
ties attaching  to  the  oflfence  of  bigamy.  Subsequent  legislation 
has  changed  this  statute  in  some  particulars.  A  divorce  a 
mensa  et  thoro  is  no  longer  a  protection  against  the  penal  con- 
sequences of  a  second  marriage,  nor  is  seven  years  residence 
beyond  the  sea  any  protection,  where  the  absent  party  is  known 
to  the  other  to  be  living.^ 

7.  Many  of  the  material  portions  of  this  act  have  been  incor- 
porated with  the  legislation  of  most  and  perhaps  all  the  Ameri- 
can States.  By  the  statute  law  of  New  York  the  same  exception 
against  the  penal  consequences  of  a  polygamous  marriage  is 
made,  when  the  husband  or  wife,  as  the  case  may  be,  of  the 
party  who  enters  upon  the  second  marriage,  remains  contin- 
ually without  the  United  States  for  five  years  together ;  or  when 
one  of  the  married  parties  shall  have  absented  himself  or  her- 
self from  the  other  for  the  space  of  five  successive  years,  and 
the  one  remarrying  shall  not  know  the  other,  who  was  thus 
absent,  to  be  living  within  that  time ;  or  when  the  person  re- 
marrying was,  at  the  time  of  such  marriage,  divorced  by  the 
sentence  of  a  competent  court  for  some  other  cause  than  the 
adultery  of  such  person ;  or  if  the  former  husband  or  wife  of 
the  party  remarrying  had  been  sentenced  to  imprisonment  for 
life ;  or  if  the  former  marriage  had  been  duly  declared  void,  or 
was  made  within  the  age  of  consent.^  In  Ohio  the  only  excep- 
tion from  the  operation  of  the  statute  against  bigamy,  is  where 
the  former  husband  or  wife  has  been  continually  and  wilfully 
absent  for  the  space  of  five  years  together,  and  unheard  from, 
next  before  the  time  of  such  marriage.'  In  Massachusetts  the 
absence  must  be  for  seven  years.^  Similar  enactments  will  be 
found  on  the  statute  books  of  most  of  the  States. 

8.  Under  the  New  York  statute,  where  the  husband  or  wife 
is  absent  for  more  than  five  years,  and  is  not  known  to  be 
living,  and  the  other  party  has  contracted  a  second  marriage  in 
good  faith,  such  second  marriage  is  voidable  only,  and  not  void, 
even  though  the  first  husband  or  wife  returns.    It  stands  as  a 

1  Bishop,  Mar.  and  Div.  ?  297  ;  Shelf.  Mar.  and  Div.  226  ;  Roger's  Bco.  Law,  2d 
ed.  634.     [See  Kinsey  v.  Kinscy,  7  Daly  (N.  Y.)  460.] 

2  2  Kent,  79 ;  2  N.  Y.  Rev.  St.  pp.  139,  687  ;  Ibid.  688,  ?  11.  [Rev.  Stat.  1882, 
Vol.  3,  p.  2510.] 

»  1  Swan  &  Critchfield's  Rev.  Stat.  404,  §  7.     [Rev.  Stat.  1880.     Sec.  7018.] 
*  Rev.  St.  1836,  739,  g  3.     [Public  Stat.  1882,  p.  1166,  Sec^S.] 
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good  marriage  until  annulled  by  a  court  of  competent  authority 
in  proceedings  regularly  instituted  for  that  purpose.'  But, 
except  in  those  States  where  provisions  of  this  character  are  in 
force,  the  clause  exonerating  parties  from  responsibility  to  the 
criminal  laws  has  no  other  effect.  It  gives  no  validity  to  the 
second  marriage ;  for  it  is  a  principle  of  the  common  law,  and 
one  generally  recognised  throughout  the  Christian  world,  that 
no  length  of  time,  or  absence,  and  nothing  but  death,  or  the 
decree  of  a  court  clothed  with  full  power  to  that  end,  can  dis- 
solve the  marriage  tie.  In  the  absence  of  all  statutorj'  regula- 
tions to  the  contrary,  this  principle  applies  in  the  United  States. 
For  this  reason,  although  the  penalties  denounced  by  the  crimi- 
nal law  against  polygamy  are  not  incurred  in  the  excepted 
cases,  yet  if  the  former  husband  or  wife  be  living,  though  the 
fact  be  unknown,  and  the  first  marriage  has  not  been  duly  dis- 
solved, the  second  marriage  is  absolutely  void,  and  both  parties 
are  subjected  to  the  harsh  consequences  resulting  from  an  un- 
lawful connection.^  So  far  as  the  guilty  party  is  concerned,  it 
may  be  that  these  consequences  furnish  no  just  ground-of  com- 
,  plaint  against  the  law.  Not  so,  however,  as  to  the  party  who, 
as  unfortunately  sometimes  happens,  by  artifice  and  deceit,  has 
been  entrapped  into  the  forbidden  connection.  Where  a  pure- 
minded  and  virtuous  female,  innocent  of  all  wrong,  has  been 
heartlessly  deceived  into  an  alliance  sanctioned  by  all  the  for- 
malities bestowed  upon  lawful  wedlock,  no  good  reason  can  be 
urged  why,  as  some  compensation  for  the  cruel  wrong  inflicted 
upon  her,  she  should  not  be  entitled  to  all  the  rights  and  claims 

»  2  R.  S.   139,  ?  6  ;   [Rev.  Stat.  1882,  vol.  3,   p.  2332.]     Valleau  v.  Valleau,  € 
Paige,  207  ;  Cropsey  ».  McKinney,  30  Barb.  47.     See  Bishop,  Mar.  and  Div.  §  1 14. 

2  1  Roll.  Abr.  340,  pi.  2  ;  357,  pi.  40  ;  360  F. ;  Poynter,  Mar.  and  Div.  146  ; 
Bishop,  Mar.  and  Div.  J  299  ;  2  Kent,  80  ;  Graner  v.  Lanesborough,  Peake,  17  ; 
Kenley  v.  Kenley,  2  Yeates,  207  ;  Williamson  e.  Parisien,  1  John.  Ch.  389  ;  Eenton, 
V.  Reed,  4  John.  52  ;  Zule  v.  Zule,  Saxton,  96  ;  The  State  v.  Moore,  3  West.  Law 
Jour.  134  ;  Smith  v.  Smith,  5  Ohio  St.  32  ;  Heffner  v.  Heffner,  11  Harris,  Pa.  St.  104  ; 
Janes  v.  Janes,  5  Blackf.  141  ;  Sellars  v.  Davis,  4  Yerg.  503 ;  Young  v.  Naylor,  I 
Hill's  Eq.'(S.  C.)  383  ;  Smith  v.  Smith,  1  Texas,  621  ;  Martin  u.  Martin,  22  Ala. 
86  ;  Smart  v.  Whaley,  6  Smedes  &  M.  308 ;  Higgins  v.  Breen,  9  Nfsso.  497  ;  Don- 
nelly V.  Donnelly,  8  B.  Mon.  113.  [Glass  v.  Glass,  114  Mass.  563  ;  Drummond  v. 
Irish,  52  Iowa,  41  :  Emfirson  b.  Shaw,  56  N.  H.  418.  The  New  York  Statute  only 
applies  for  the  purpose  of  making  the  children  of  the  second  marriage  legitimate  and 
preserving  the  inheritance  for  them.  It  does  not  confer  the  right  of  dower  in  they  second 
husband's  estate  although  the  marriage  was  enterted  into  in  good  faith  after  the  absence 
of  the  first  husband  for  more  than  five  years  and  in  the  free  belief  that  he  was  dead 
Spicer  ».  Spicer,  16  Abb.  Pr.  N.  S.  H2.J 
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of  a  wife  upon  the  estate  of  the  guilty  individual  who  has  be- 
,trayed  her  confidence;  and  it  is  far  from  creditable  to  the  civil- 
ization of  the  age  that  no  step  has  yet  been  taken  in  that 
direction.  In  some  of  the  States  the  severity  of  the  common 
law  has  in  one  important  particular  been  essentially  mitigated. 
In  Ohio,  Missouri,  Texas,  and  California  there  are  statutory 
provisions  which  declare  that  the  issv£  of  all  marriages  deemed 
null  in  law,  shall  nevertheless  be  legitimate.'  But,  with  the 
exception  of  Louisiana,  it  is  believed  there  is  no  State  where 
the  stern  rule  of  the  common  law,  operating  with  equal  severity 
against  the  innocent  and  guilty  parties  to  the  second  marriage, 
has  been  so  modified  as  to  give  to  the  wife  any  right  in  the 
husband's  estate. 

9.  In  Louisiana,  where  the  more  liberal'  rule  of  the  civil  law 
is  recognised,  the  courts,  in  some  measure,  protect  the  wife, 
where  she  is  the  innocent  party,  against  the  cruel  consequences 
which  the  common  law  visits  upon  a  matrimonial  contract  ren- 
dered null  by  reason  of  a  previous  marriage.  If  a  woman  be 
deceived  into  marriage  with  a  man  who  has  a  former  wife  liv- 
ing, she  is  entitled,  so  long  as  the  deception  continues,  to  all 
the  rights  of  a  wife,^  and  the  children  born  during  the  same 
period  are  regarded  as  legitimate.  The  same  rule  prevailed  in 
Texas  before  the  introduction  of  the  common  law  into  that 
State,  and  while  it  was  subject  to  the  law  of  Mexico.  And  by 
the  same  system  the  second  marriage  is  converted  into  a  com- 
plete and  lawful  marriage  by  the  removal  of  the  disability ;  as, 
if  there  be  a  former  husband  or  wife  of  one  of  the  parties  liv- 
ing, the  marriage  becomes  good  on  the  death  of  such  person.' 

10.  And  there  are  occasional  cases  to  be  found  in  other  States, 
in  which  the  courts,  evidently  shocked  at  the  unbending 
severity  and  injustice  of  the  common  law  in  its  failure  to  dis- 
criminate between  the  innocent  and  the  guilty,  have  gone  very 
far  in  their  efforts  to  divest  particular  cases  of  the  hardships 
attending  the  application  of  the  rule. '  Thus  in  Donnelly  v. 
Donnelly,''  parties  were  regularly  married,  in  1817,  in  the  State 

.  1  Wright  V.  Lore,  12  Ohio  St.  619  ;  Lincecum  ».  Lincecum,  3  Misso.  441  ;  Hart- 
wel  V.  Jackson,  7  Texas,  576  ;  Graham  v.  Bennett,  2  Cal.  503. 

2  Clendenning  ».  Clendenning,  15  Mart.  La.  438,  (vol.  iii.  N.  8.  587.)  See  Hub- 
bell  V.  Inkstein,  7  La.  Ann.  252.     [Succession  of  Navarro,  24  La.  Ann.  298.] 

'  Bishop,  Mar.  and  Div.  §  114;  Smith  v.  Smith,  1  Texas,  621.  And  see  Yates 
V.  Houston,  3  Texas,  433;  Lee  v.  Smith,  18  Texas,  141  ;  Patton  v.  Philndelpliia,  1 
La.  Ann.  98.     [See  however  Collins  v.  Collins,  80  N.  Y.  1.] 

*  Donnelly  v.  Donnelly,  8  B.  Mon.  113.      [Sec,  also,  Strode  v.  Strode,  3Bnsh,  227.] 
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of  Kentucky.  They  cohabited  together  as  husband  and  wife 
until  the  death  of  the  husband,  a  period  of  about  twenty-one 
years,  and  were  the  parents  of  a  family  of  children,  issue  of  the 
marriage.  The  wife  brought  considerable  property  to-  the  hus- 
band, all  of  which  was  freely  surrendered  to  him,  and  during 
the  entire  period  of  the  cohabitation  she  had  deported  herself 
as  a  true  and  faithful  wife..  After  his  death,  claimants  for  his 
estate  appeared  from  the  State  of  Maryland,  founding  their  de- 
mand upon  the  alleged  fact  that  they  were  the  lawful  issue  of  a 
marriage  contracted  by  the  deceased  some  twenty-five  years  an- 
terior to  the  marriage  in  Kentucky,  and  that  the  wife  of  that 
marriage  was  living  at  the  time  of  the  seconcj  marriage.  Upon 
a  trial  had,  all  these  statements  were  satisfactorily  established 
by  evidence,  and  the  cburt  was  compelled  to  hold  the  second 
marriage  absolutely  void.  But  it  being  shown  that  after  the 
death  of  the  first  wife  the  parties  to  the  subsequent  marriage 
had  continued  their  connection  as  husband  and  wife;  that  they 
treated  each  other  as  such,  and  were  generally  reputed  as  hold- 
ing that  relation,  the  court  pronounced  this  evidence  sufficient 
to  justify  the  presumption  of  a  marriage  after  the  death  of  the 
first  wife,  although,  as  a  matter  of  fact,  the  evidence,  tended 
very  clearly  to  show  that  the  Kentucky  wife  had  no  knowledge  , 
or  suspicion  of  the  first  marriage  until  after  the  decease  of  her 
husband.  Not  entirely  satisfied,  however,  that  all  the  facts  and 
circumstances  taken  together  fully  supported  this  presumption, 
the  court  proceeded  to  show  that  there  were  other  grounds  upon 
whidh  the  claim  of  the  supposed  wife  to  such  portion  of  the  es- 
tate of  the -deceased  husband  as  would  be  equivalent  to  her 
dower,  might  be  satisfactority  placed :  "  But  if  we  should  be 
mistaken  in  this  view  of  the  case,"  say  they,  "  and  it  should 
even  be  conceded  that  the  facts  and  circumstances  do  not  au- 
thorize the  presumption  of  the  marriage  after  the  death  of  the 
first  wife,  and  consequently  that  the  defendant  would  not  be 
entitled  to  dower,  still  we  think  she  established  an  equitable 
claim  to  relief,  equal  at  least  to  the  value  of  a  dower  estate. 
She  shows  most  satisfactorily  that  her  own  means,  property  ob- 
tained from  her  by  Donnelly,  and  her  industry  and  economy, 
contributed  largely  in  the  acquisition  of  the  estate  of  which  he 
died  possessed.  It  appears  that  he  received  from  her  $800  to 
$1000,  or  property  .to  that  amount.  She  surrendered  it  to  him 
upon  the  supposition  that  he  was  her  lawful  husband,  and,  so 
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far  as  appears,  labored  under  the  impression  till  his  death. 
Under  such  circumstances  the  statute  of  limitations  relied  upon 
by  the  guardian  ad  litem  for  several  of  the  complainants,  who 
were  infants,  has  no  application  whatever  to  the  case.  She  was 
defrauded  of  her  estate,  and  the  fact  has  but  recently. come  to 
her  knowledge.  Donnelly,  so  far  from  being  able  to  rely  upon 
it,  would  be  estopped  to  deny  that  she  was  his  lawful  wife. 
The  complainants  find  her  in  possession,  by  judgnaeut  of  law, 
of  an  estate  which  she  claimed  as  the  lawful  wife  of  their  ances- 
tor, a  relation  which  he  was  estopped  to  deny.  And  it  may  be 
questioned,  whether  the  complainants,  in  reference  to  the  rights 
of  the  defendant,  shquld  not  be  regarded  as  occupying  the  atti- 
tude of  their  ancestor.  That  they  cannot  render  available  the 
lapse  of  time,  there  can,  in  our  opinion,  be  no  doubt.  The  de- 
fendant, whether  ever  the  lawful  wife  of  Donnelly  or  not,  has, 
in  our  opinion,  an  equitable  claim  at  least  equal  to  the  dower 
estate  which  has  been  alloted  to  her." 

11.  In  Jackson  v.  Claw,'  the  Supreme  Court  of  New  York  also 
went  to  great  lengths  in  sustaining  a  claim  for  dower  in  a  some- 
what similar  case.  At  the  time  of  the  marriage  a  former  wife 
was  known  by  the  husband  to  be  living,  and  there  was  good 
reason  to  suppose  that  the  demandant  was  also  cognizant  of  the 
fact.  A  year  or  so  after  the  second  marriage  the  first  wife  left 
the  country,  and  was  not  heard  of  afterwards.  The  court  held, 
first,  that  absence  of  the  first  wife  for  seven  years,  without 
having  been  heard  from  during  that  time,  furnished  presump- 
tive evidence  of  her  death  :  secondly,  that  although  the  second 
marriage  was  void,  the  first  wife  being  alive  when  it  was  conr 
tracted,  yet  the  subsequent  continued  cohabitation  of  the  parties, 
coupled  with  the  reputation  of  their  marriage,  and  the  good 
character  which  thej'  bore  in  society,  justified  the  presumption 
that  they  had  solemnized  a  new  contract  of  marriage  after  the 
presumed  death  of  the  first  wife,  so  as  to  entitle  the  second  wife 
to  dower  in  the  lands  of  which  the  husband  was  seised  after 
that  period.^  In  Texas,  also,  the  courts  have  gone  very  far  in 
presuming  a  marriage  in  a  like  case,  even  where  the  evidence 
tended  strongly  to  show  that  the  connection  was  illicit  at  its 
commencement.' 

12.  The  case  of  Woods  v.  Woods^  differs  from  the  preceding 

»  Jackson  v.  Claw,  18  John.  346.     *  [See,  however,  Collins  t>.  Collins,  SON.  Y.  1.] 
s  Yates  ».  Houston,  3  Texas,  433.     ••  Woods  v.  Woods,  2  Bay,  476. 
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cases  in  the  important  fact  that  the  second  marriage  was  not 
solemnized  until  after  the  former  husband  had  been  absent  for 
seven  years  unheard  from,  and  consequently  not  until  after  his 
presumed  death.  A  report  of  his  death  had  also  reached  the 
wife  before  the  second  marriage,  Dower  was  awarded  her  in 
the  estate  of  the  second  husband,  and  the  issue  of  the  marriage 
were  adjudged  legitimate.  "The  presumption  of  law,"  said 
the  court,  "  in  support  of  marital  rights  is  much  more  to  be 
favored  than  a  presumption  against  them,  especially  when  such 
unfavorable  presumption  goes  to  bastardize  the  issue  of  a 
marriage  apparently  legal  and  proper." 

13.  It  is  also  worthy  of  remark  that  where  it  is  sought  to 
interpose  an  alleged  prior  marriage  to  defeat  the  claims  of  the 
wife,  the  courts,\as  a  general  thing,  exact  full  and  satisfactory  proof 
of  such  marriage.  Thus,  in  a  proceeding  for  dower  in  Missis-, 
sippi,  the  claim  was  resisted  on  the  ground  that  at  the  time  of 
the  marriage  the  deceased  husband  had  another  wife  living.  It 
was  proven  that  four  years  before  the  marriage  he  was  living 
with  another  woman  whom  he  treated  as  his  wife ;  and  that  he 
said,  after  his  marriage,  and  in  presence  of  the- petitioner,  that 
his  first  wife  was  living  in  Georgia.  It  was  held  that  this 
evidence  was  not  sufficient  to  make  out  the  defence.' 

14.  While  upon  this  subject,  it  is  proper  to  notice  that  in  some 
of  the  States  certain  statutory  restrictions,  more  or  less  compre- 
hensive, are  in  force,  by  which  a  second  marriage  is  forbidden  for 
a  stipulated  period  after  a  previous  marriage  has  been  dissolved 
by  a  divorce  a  vinculo.  In  Kentucky  the  statute  of  1809 
provides  that  a  decree  of  divorce  shall  "  not  authorize  the 
injured  party  again  to  contract  matrimony  within  two  years 
from  the  time  of  pronouncing  such  final  decree."  And  it  has 
been  held  that  if  the  injured  party  contracts  a  second  marriage 
within  the  two  years,  it  is  a  nullity,  good  for  no  purpose  what- 
ever.^ The  same  statute  declares  that  the  offending  party  shall 
remain  subject  to  all  the  pains  and  penalties  which  the  law 
prescribes  against  a  marriage  while  a  former  husband  or  wife 
is  living.' 

15.  In  many  of  the  States  the  guilty  party  is  prohibited  by 
statute  from  entering  into  a  second  marriage  during  the  lifetime 
of  the  other,  and  it  is  usually  held  that  a  violation  of  this  pro- 

1  Hull  V.  Eawls,  27  Miss.  (5  Cush.)  471. 

«  Cox  V.  Combs,  8  B.  Mon.  231.  »  Ibid.  Act  of  1809,  1  Stat.  Law  123. 
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vision  makes  the  second  marriage  void.'  As  to  the  party  in 
fault,  the  effect  of  these  statutory  inhibitions  is  to  place  him  or 
her  under  the  same  disability  as  if  no  decree  of  divorce,  had 
passed.  Thus,  in  Cropsy  v.  Ogden,^  where  a  divorce  had  been 
decreed  for  the  adultery  of  the"  husband,  and  he  was  subse- 
quently married  in  due  form  in  the  lifetime  of  the  first  wife,  it 
was  held  that  the  marriage  was  void,  and  did  not  confer  dower. 
But  this  restriction  is  treated  as  being  penal  in  its  nature,  and 
therefore  is  usually  confined  to  the  jurisdiction  which  imposes 
it.'  Nor  does  it  apply  to  foreign  divorces.*  It  is  made  a  ques- 
tion whether  the  mere  prohibition,  without  words  of  nullity, 
should  be  construed  to  make  void  a  marriage  contractedin  dis- 
obedience to  the  prohibition.  Generally  it  has  been  held  to 
have  that  effect.  In  a  case  recently  considered  in  Georgia, 
however,  the  court  intimated  that  the  marriage  would  be  good, 
or,  at  all  events,  voidable  only.°  In  North  Carolina  it  is  ,held 
that  where  a  person  has  been  divorced  by  reason  of  misconduct 
on  his  or  her  part,  and  is,  therefore,  under  the  laws  of  that  State 
prohibited  from  marrying  again,  and,  for  the  purpose  of  evad- 
ing the  law,  goes  into  another  State,  and  there  enters  into  a 
second  marriage,  such  marriage  is  void,  precisely  as  if  contracted 
in  the  State.'  The  case  in  which  this  doctrine  is  announced  is 
opposed  to  the  Massachusetts  and  Tennessee  cases  above  referred 
to,  and  is  believed  to  be  in  conflict  with  the  rule  upon  this  sub- 
ject as  commonly  understood  and  applied  in  our  courts.'  In 
Massachusetts,  however,  by  a  recent  statute,  a  rule  similar  to 
that  prevailing  in  North  Carolina  is  adopted.' 

16.  Idiocy. — There  is  no  doubt  that  at  one  period  it  was  sup- 
posed an  idiot  a  nativitate  was  competent  to  contract  matrimony,^ 
and  that  after  his  death  his  widow  was  entitled  to  dower  in  his 
estate.     "  This  doctrine  as  to  idiots  is  mentioned  as  a  point  ad- 

1  [Thompson  v.  Thompson,  114  Mass.  566.] 

'  Cropsy  V.  Ogden,  1  Kern.  228 ;  Accord.  Calloway  v.  Bryan,  6  Jones'  Law, 
(N.  C.)  569. 

»  Bishop,  Mar.  and  Div.  §§  304,  374,  698-704,  Cambridge   v.  Lexington,  1  Pick.     , 
506  ;  Putnam  ii.  Putnam,  8  Pick.  433 ;  Dickson  v.  Dickson,  1  Yerger,  110. 

*  Ibid. 

s  Park  V.  Barron,  20  Geo.  702 ;  Bishop,  Mar.  and  Div.  g  306. 

5  Williams  v.  Gates,  5  Ired.  535  ;  see,  also,  Calloway  v.  Bryan,  6  Jones  (N,  C.) 
Law  R.  569. 

T  The  People  v.  HoTey,  5  Barb.  117. 

»  Rev.  Stat.  Mass.  ch.  75,  §  6  ;  [Pub.  Stat.  1882,  p.  809,  sec.  10.  See  Common- 
wealth V.  Lane,  113  Mass.  458.]  Smith  v.  Smith,  13  Gray,  209.  "See  Commonwealth 
V.  Hunt,  4  Cash.  49. 
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judged  in  one  case,  and  seems  confirmed  by  allowing  dower  to 
the  wife  of  an  idiot."*  Lord  Coke,  without  any  apparent  hesi- 
tation, states  it  as  the  rule  that  "  the  wife  of  an  idiot,  non  compos 
mentis,  or  the  like,  shall  be  endowed."^  So  Sergeant  Hawkins, 
in  his  Abridgment  of  Coke  on  Littleton,  maintains  "  that  the 
wife  of  an  idiot  shall  have  dower.'"  And  in  Viner's  Abridg- 
ment we  have  the  following :  "  If  an  idiot  h  nativitate  takes  a 
wife,  they  are  baron  and  feme  in  law,  and  their  issue  legitimate, 
for  he  may  consent  to  a  marriage.  Trin.  3.  Jefc.  B.  R.  between 
Still  and  West,  adjudged  upon  a  special  verdict."*  "A  strange 
determination,"  says  Blackstone,  "  since  consent  is  absolutely 
requisite  to  matrimony,  and  neither  idiots  nor  lunatics  are  capa- 
ble of  consenting' to  anything."*  The  force  of  this  reasoning  is 
obvious,  and  it  is  difficult  to  understand  upon  what  principle  it 
was  ever  held  that  a  person  void  of  understanding,  and  abso- 
lutely incapable  of  directing  the  most  ordinary  affairs  of  life, 
was  nevertheless  competent  to  form  a  connection  so  important 
in  its  consequences  as  that  of  matrimony. 

17.  Whatever  may  have  been  the  ancient  doctrine  upon  the 
subject,  it  is  now  well  settled  that  the  marriage  of  an  idiot  is 
absolutely  void,  and  therefore  confers  no  right  to  dower.  This 
rule  appears  to  result  necessarily  from  the  principle  that  the 
consent  of  a  free  and  rational  agent  is  an  essential  ingredient 
to  the  validity  of  the  marriage  contract.' 

18.  Lunaq/. — The  same  rule,  founded  upon  like  reason,  pre- 
vails where  either  of  the  parties  was  insane  at  the  time  the  mar- 
riage contract  was  entered  into.^  At  common  law  a  lunatic  was 
considered  capable  of  marrying  during  a  lucid  interval,  but  by 

"  Co.  Litt.  80,  a  note.  *  Co.  Litt.  31,  n. 

0  Page  42. 

*  4  Vin.  Abr.  35,  pi.  8 ;  see,  also,  Co.  Litt.  30,  b.  note  2  ;  Belle's  Abr.  3.57  ;  1 
Roper,  H.  &  W.  339 ;  Reeve's  Dom.  Rel.  201  ;  Hamaker  v.  Hamaker,  18  lU.  137. ; 
Park  V.  Barron,  20  Geo.  72. 

«  1  Bl.  Cora.  438. 

•  Shelf.  Mar.  and  Div.  183 ;  1  Bl.  Com.  438 ;  Park  on  Dower,  16  ;  per  Lord  Sto- 
well,  in  Turner  v.  Meyers,  1  Hagg.  Con.  E.  414  ;  Sir  J.  NichoU,  in  Browning  v.  Eeane, 
2  Phill.  R.  69  ;  2  Kent,  75,  76  ;  1  Roper,  Husb.  and  Wife,  339  ;  Lambert  on  Dower, 
17  ;  Bishop  on  Marriage  and  Divorce,  chap.  viii.  ;  Jenkins  v.  Jenkins,  2  Dana,  (Ky.) 
102 ;  Crump  v.  Morgan,  3  Ired.  Eq.  (N.  C.)  91  ;  Foster  v.  Means,  1  Speer's  Eq. 
(S.  C.)  569 ;  Farnshill  o.  Murray,  1  Bland,  (Md.)  479  ;  True  v.  Ranney,  1  Post. 
N.  H.  52  ;  Keyes  v.  Keyes,  2  Fost.  N.  H.  553  ;  Ward  v.  Dnloney,  23  Missis.  410  ; 
Rawdon  v.  Rawdon,  28  Ala.  565. ,  [Waymire  v.  Jetmore,  32  Ohio,  271.  Powell  v, 
Powell,  18  Kan.  371.] 

'  See  authorites  cited  to  preceding  section. 
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statute  of  15th  Geo.  II.  c.  30,  all  marriages  with  lunatics  are 
declared  void,  although  they  may  have  been  contracted  during 
lucid  intervals.  But  this  statute  is  limited  to  cases  where  a 
commission  of  lunacy  has  been  taken  out,  and  where  this  has 
not  been  done,  a  marriage  during  a  lucid  interval  is  good.^  As 
the  statute  of  George  II.  is  not  in  force  in  the  United  States,  it 
is  supposed  that  the  rule  of  the  common  law  generally  prevailo 
in  this  country.  It  may  be  remarked,  in  this  connection,  that 
when  unsoundness  of  mind  is  relied  upon  to  defeat  the  mar- 
riage contract,  it  must  be  shown  to  have  existed  at  the  time  the 
contract  was  entered  into.  Subsequent  insanity  does  not  avoid 
it.^* 

19.  It  is  also  a  well-established  principle  that  no  decree  of 
nullity  is  necessary  in  cases  either  of  idiocy  or  insanity,  as  prelimi- 
nary to  the  right  to  insist  upon  the  existence  of  the  disability 
in  any  proceeding  in  which  the  question  may  legitimately 
arise.  The  question  may  be  made  and  decided,  in  a  proceed- 
ing for  dower,  for  distribution,  or  in  any  other  proceeding  af- 
fecting rights  or  claims  depending  upon  the  validity  or  inva- 
lidity of  the  alleged  marriage  contract.* 

20.  A  general  discussion  of  the  law  relating  i,o  mental  inca- 
pacity, and  its  proper  application  to  the  matrimonial  contract, , 
is  foreign  to  the  scope  and  purposes  of  this  work.  Questions  as 
to  the  extent  of  mental  unsoundness  or  imbecility  necessary  to 
disqualify  a  person  from  entering  into  the  marriage  contract ; 
of  the  evidence  requisite  to  establish  that  condition  of  the  un- 
derstanding ;  upon  whom  the  burden  of  proof  devolves ;  as  to 
the  effect  of  cohabitation,  and  recognition  of  the  marital  rela- 
tion during  lucid  intervals;  of  temporary  alienation  of  mind 
produced  by  excessive  intoxication ;  and  other  questions  of  a 
kindred  character,  all  of  vital  importance,  and  frequently  ex- 
tremely difficult  of  elucidation,  have  been  treated  at  length,  and 

'  Snelf.  Mar.  and  Div.  190  ;  1  Boper,  Husb.  and  Wife,  339  ;  Park  on  Power,  16  ; 
1  Bl.  Com.  439.     [See  Stnekey  v.  Mathes,  24  Hun,  461.] 

2  Shelf.  Mar.  and  Div.  190  ;  Bishop,  Mar.  and  Div.  ?  130  ;  Parnell  k.  Pai-nell,  2 
3agg.  Con.  R.  169  ;  Page  on  Divorce,  1 85,  note.     [Powell  v.  Powell,  18  Kansas,  371.] 

»  2  Kent,  76  ;  Park,  Dow.  17  ;  Bishop,  Mar.  and  Div.  ?  136  ;  2  Greenl.  Ev.  g  464  ; 
Wightman  v.  Wightraan,  4  John.  Ch.  343  ;  Jacques  v.  The  Public  Admr.,  1  Bradf. 
Sur.  499  ;  Middleborough  v.  Rochester,  12  Mass.  363  ;  Jenkins  o.  Jenkins,  2  Dana, 
102 ;  Foster  v.  Means,  1  Speer's  Eq.  (S.  C.)  569  ;  Johnson  w.  Kineade,  2  Ired.  Eq. 
470  ;  Rawdon  v.  Rawdon,  28  Ala.  565.  [See,  however,  Wiser  v.  Lockwood,  42  Vt. 
720.]  By  statute  the  rule  is  otherwise  in  Minnesota  and  Wisconsin,  and  a  decree  of 
nullity  is  necessary  to  avoid  the  marriage.     So  in  New  York  ;  post,  J  30. 
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with  great  learning  and  aLility,  in  works  specially  devoted  to 
the  subject.  To  those  works,  and  the  reported  cases  cited  in 
the  note,  the  reader  is  referred  for  further  information  upon 
any  or  all  of  the  questions  thus  arising.' 

21.  Duress.' — As  the  free  assent  of  the  mind  is  essential  to 
every  contract,  and  constitutes  its  very  essence,  it  follows  that, 
where  an  apparent  consent  to  a  contract  of  marriage  is  the 
result  purely  of  compulsion,  fear,  or  violence,  the  material 
element  to  its  validity  is  wanting,  and  it  is  therefore  void.  A 
marriage  thus  procured  may  be  treated  as  null  in  every  court 
in  which  its  validity  is  drawn  in  question.*  This  doctrine,  at 
one  period,  was  a  matter  of  controversy  among  the  common  law 
lawyers,^  but  it  is  now  too  firmly  established  upon  authority  to 
admit  of  serious  question. 

22.  Fraud. — The  law  with  reference  to  fraud,  as  affecting  the 
marital  contract,  is  in  a  condition  of  perplexing  uncertainty.^ 
Chancellor  Kent  pronounces  marriages  procured  by  fraud  void 
ab  initio,  and  places  them  in  the  same  category  with  marriages 
induced  by  force."  Judge  Reeve,  in  discussing  the  question, 
makes  use  of  the  following  emphatic  language:  "A  man,  by  the 
foulest  fraud,  gets  into  possession  of  the  property  of  his  neighbor. 
A  contract  thus  basely  obtained,  is  not  only  void,  but  in  many 
instances,  the  obtaining  of  it  is  a  felony.  The  common  sense  of 
mankind  must  revolt  at  the  idea,  that  when  a  man,  by  the  same 

'  Shelf,  on  Lunacy,  2  Law  Lib. ;  Stock  on  the  Law  of  Non  Compotes  Mentis,  25 
Law  Lib.  ;  Ray's  Med.  Juris,  of  Insanity;  Wharton  &  Stille's  Med.  Juris.  ;  Shelf 
Mar.  and  Div.  33  Law  Lib.  199  ;  Browning  v.  Beane,  2  Phill.  69,  70;  Turner  ». 
Meyers,  1  Hag.  Con.  R.  414 ;  Portsmouth  ».  Portsmouth,  1  Hag.  Ec.  355  ;  Wheeler 
V.  Alderson,  3  Hag.  Ec.  574,  598 ;  Kemble  v.  Church,  3  Hag.  Ec.  273 ;  Parker  v. 
Parker,  2  Lee,  382  ;  Middleborough ».  Rochester,  12  Mass.  363;  Anonymous,  4  Pick.  32; 
McElroy's  case,  6  Watts  &  Serg.  451  ;  Foster-u.  Means,  1  Speer's  Bq.  (S.  C.)  569 ; 
Ward  V.  Dnloney,  23  Missis.  410  ;  Powell  v.  Powell,  27  Missis.  783 ;  Clement  v.  Mat- 
tison,  3  Rich.  (S.  C.)  92;  Pettitt  v.  Pettitt,  4  Humph.  191-3;  Terry  v.  Buffington, 
II  Geo.  337.  The  subject  is  also  discussed  at  length  by  Mr.  Bishop:  Bishop,  Mar. 
and  Div.  ch.  viii. 

2  RoUe's  Abr.  Bar.  anjd  Feme,  (A.)  pi.  5  ;  4  Vin.  Abr.  p.  35,  jil.  5  ;  1  Wood.  Lcct. 
853  ;  Shelf.  Mar.  and  Div.  213  ;  2  Kent,  76,  77  ;  Bishop,  Mar.  and  Div.  gj  210,  215  ; 
Park,  Dow.  16 ;  Amer.  Jur.  No.  39,  p.  29  ;  2  Greenl.  Ev.  §  464 ;  2  Hagg.  Con.  B. 
104,  246  ;  Reeve's  Dom.  Rel.  41,  201.  [There  seems  to  be  still  some  conflict  of  opin- 
ion, howeverj  whether  a  marriage  procured  through  duress  is  void  or  voidable.  See 
Willard  b.  Willard,  6  Baxt.  297;  Tomppert  v.  Tomppert,  13  Bush  326;  Bassett  v. 
Baasett,  9  Bush.  696  ;  Hampstead  v.  Plaistow,  44  N.  H.  84.] 

*  See  note  to  pi.  5,  p.  35,  4  Vin.  Abr.  tit.  Bar.  and  Feme ;  Reeve's  Dom.  Rel.  201 

*  Bishop,  Mar.  and  Div.  §  165. 

■  2  Com.  76  ;  Accord,  Ferlat  v.  Gogin,  1  Hopk.  478  ;  Perry  v.  Perry,  2  Paige,  501. 
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abominable  fraud,  obtained  the  person  of  an  amiable  woman, 
and  her  property,  that  the  law  should  protect  such  contract, 
and  give  it  the  same  efficacy  as  if  fairly  obtained.  The  truth 
is,  that  a  contract  which  is  obtained  by  fraud,  is,  in  point  of 
law,  no  contract.  The  fraud  blots  out  of  existence  whatever 
semblance  of  a  contract  there  might  have  been.  A  marriage 
procured  without  a  contract  can  never  be  deemed  valid.  There 
is  no  more  reason  for  sanctioning  a  marriage  procured  by  fraud 
than  one  procured  by  force  and  violence.  The  consent  is  as 
totally  wanting,  in  view  of  the  law,  in  the  former  as  in  the 
latter  case.  The  true  point  of  light  in  which  this  ought  to  be 
viewed,  I  apprehend,  is,  that  the  marriage  was  void  ab  initio; 
but  it  is  necessary  to  have  a  divorce  by  the  court,  since  the 
marriage  has  been  celebrated,  that  all  concerned  may  be 
apprised  that  such  marriage  has  no  effect."^ 

23.  A  recent  writer,  while  noticing  the  uncertainty  with  which 
the  subject  is  surrounded,  and  the  conflicting  opinions  and 
observations  in  regard  to  it  to  be  found  in  the  books,  neverthe- 
less expresses  his  concurrence  in  the  conclusion  of  Chancellor 
Kent  and  Judge  Reeve,  and  gives  it  as  his  clear  conviction  that 
the  result  of  the  authorities  is  against  the  validity  of  marriages 
procured  by  fraud.^  In  some  cases,  no  doubt,  the  application 
of  this  principle  would  be  recommended  by  reason  and  strong 
natural  justice.  But  it  is  exceedingly  difficult  to  determine 
^hat  elements  of  fraud  should  entitle  the  injured  party  to  treat 
the  marriage  as  void  ah  initio,  and  what  should  furnish  ground 
for  its  dissolution  merely. 

24.  It  seems  clear  that  fraudulent  practices  by  either  of  the 
parties  with  reference  to  the  character,  fortune,  or  health  of  such 
party,  do  not  render  the  marriage  void.^  So  it  is  said  a  mar- 
riage which  has  been  brought  about  by  conspiracy  is  not  for  that 
reason  void,  if  neither  of  the  parties  participated  in  the  con- 
spiracy.^ It  has  been  decided,  also,  that  a  marriage  entered 
into  for  the  purpose  of  injuriously  aSecting  third  persons  in  « 
their  property  interests,  is  not  void.  As  where  a^widow  womanj^ 
having  an  interest  in  property  determinable  with  her  widow- 

>  Eeeve's  Doni.  Rel.  206-7.     See  2  Graenl.  Ev.  g  464. 

2  Bishop,  Mar.  and  Div.  g  166. 

»  Ibid.  ?  100 ;  2  Kent,  77.     [Weir  v.  Still,  31  Iowa,  107.] 

«  Kex'u.  Binningham,  8  B.  &  C.  29,  15  Bng.  C.  L.  151,  2  Man.  &  R.  230  ;  Snllivan 
».  Sullivan,  2  Hagg.  Con.  R.  238,  246  ;  Barnes  v.  Weythe,  2  Williams,  (Verm.)  41  ; 
Benton  v.  Benton,  1  Day,  111  ;  Shelf.  Mar.  and  Dir.  215  ;  Bishop,  Mar. and  Div.  1 173. 
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hood,  married  an  intemperate  man  of  no  means,  for  the  purpose 
of  terminating  her  interest,  and  causing  the  estate  to  be  imme-  ' 
diately  vested  in  her  cliildren,  the  object  being  to  defeat  a  levy- 
made  at  the  instance  of  her  creditors  upon  her  interest  in  the 
estate,  it  was  held  that  the  marriage  was  nevertheless  valid, 
although  she  refused  to  cohabit  with  the  man  she  had  married, 
and  in  fact  never  intended  to  cohabit  with  him.*  It  is  likewise 
held  that  a  false  representation  by  a  woman  that  she  is  a  vir- 
gin, does  not  render  void  a  marriage  entered  into  upon  the  faith 
of  such  representation,  even  though  it  be  shown  that  she  has 
been  a  common  prostitute."  And  the  rule  is  the  same  as  to  a 
marriage  induced  by  untruthful  statements  respecting  the 
'paternity  of  the  child  with  which  she  is  pregnant.' 

25.  It  is  indeed  questionable  whether  the  decided  cases  in  the 
United  States  go  further  than  to  establish  the  doctrine,  that  a 
marriage  procured  by  fraud  may  be  dissolved  upon  the  applica- 
tion of  the  party  who  has  been  deceived.  There  appears  to  be 
no  case  holding  such  a  marriage  ipso  facto  void.*  Yet,  as  has 
been  remarked,  the  opinions  of  those  text  writers  who  declare 
a  marriage  contract,  resulting  from  deceitful  practices  and 
fraudulent  contrivances,  utterly  and  absolutely  invalid,  appear 
to  be  founded  in  sound  reason,  and  the  application  of  the  rule, 
as  claimed  by  them,  would  perhaps  be  attended  with  just  results. 
In  the  Scotch  law  this  doctrine  appears  to  be  well  established." 
But  the  propriety  of  a  decree  of  nullity  in  such  cases,  that  the 
invalidity  of  the  marriage  may  be  judicially  ascertained,  is  so 
obvious  as  to  require  no  further  comment. 

26.  The  question  whether  a  fraudulent  marriage  is  ipso  facto 
void,  or  voidable  only,  is  important  in  its  connection  with  the 
law  of  dower.  Where  a  divorce  has  been  decreed  by  reason  oi 
the  fraud,  no  difficulty  arises,  for  in  such  case  it  is  clear  the 
right  to  dower  4oes  not  exist.  But  if  the  marriage  be  voidable 
merely,  and  not  void,  then,  as  we  have  seen,  in  the  absence  ol 

'  McKinneyu.  Clarke,  2  Swan,  (Tcnn.)  321, 

'  Perrin  v.  Perrin,  1  Add.  Ec.  1  ;  Beeves  ».  Reeves,  2  Phill.  125-7  ;  Graves  v. 
Graves,  3  Curtis,  Ec.  325  ;  Soroggins  v.  Scroggins,  3  Dev.  535  ;  Bishop,  Mar.  and 
Div.  ^  179,  and  note. 

'  Moss  V.  Moss,  2  Ired.  Law  R.  55.     See  Scott  v.  Shufeldt,  5  Paige,  43. 

*  But  see  Ferlato.  Gogin,  I  Hopk,  478  ;  Perry  v.  Perry,  2  Paige,  501. 

'  Allan  V.  Young,  Eerg.  Rep.  37  ;  Stair,  1,  9,  and  1,  10,  13,  3d  par.  ;  Ersk.  3  1, 
16;  Ferg.  Consis.  Law,  107  ;  1  Eras.  Dom.  Rel.  234-37;  Bishop,  Mar.  and  Uiv. 
§  197,  et.  seq.     See,  also.  Shelf.  Mar.  and  Div.  134,  187,  214. 
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a  decree  during  the  lifetime  of  the  parties,  annulling  the  mar- 
riage contract,  it  stands  as  a  good  marriage,  and  gives  the  right 
of  dower.^ 

27.  There  is  a  class  of  cases  in  which  marriages,  apparently 
regular  in  form,  between  parties  laboring  under  no  disability, 
have  nevertheless,  and  with  reason,  been  adjudged  invalid. 
Thus,  where  a  person  is  induced  to  go  through  the  forms  of  a 
regular  marriage,  relying  upon  representations  by  the  other 
party  that  the  ceremonj'  will  not  be  binding,  and  the  person 
thus  imposed  upon  does  not  intend  that  it  shall  be  followed  by 
cohabitation,  in  all  such  cases,  as  no  actual  consent  is  given,  the 
marriage  is  void.^ 

28.  Error. — Cases  sometimes  arise  in  which  one  of  the  parties 
to  a  marriage  contract  is  mistaken  or  deceived  as  to  the  personal 
identity  of  the  other.  Upon  this  class  of  cases  Chancellor  Kent 
has  the  following  observations :  "  It  is  said  that  error  will,  in  some 
cases,  destroy  a  marriage  and  render  the  contract  void,  as  if 
one  person  be  substituted  for  another.  This,  however,  would 
be  a  case  of  palpable  fraud,  going  to  the  substance  of  the  con- 
tract ;  and  it  would  be  diflBcult  to  state  a  case  in  which  error 
simply,  and  without  any  other  ingredient,  as  to  the  parties,  or 
one  of  them,  in  respect  to  the  other,  would  vacate  the  contract."^ 
Mr.  Bishop  expresses  the  following  views  upon  the  same  sub- 
ject :*  He  also  has  the  following  observations,  which  are  ger- 
main  to  the  same  subject :  "  If  a  person  of  bad  character,  to 
enter  into  a  marriage,  assumes  the  name  of  a  person  of  good 
character,  and  the  other  party  does  not,  therefore,  marry  the 
individual  he  intends,  the  marriage  is  a  nullity.  But  if  he 
marries  the  one  he  intends,  it  is  good,  though  such  one  passes 
under  an  assumed  name.  In  the  latter  instance  there  is  con- 
sent to  take  the  individual  with  whom  the  ceremony  is  per- 
formed ;  in  the  former  there  is  not  such  consent.'" 

Marriage  induced  by  duress,  fraud,  or  through  error,  at  the  option  of 
the  injured  party,  treated  as  voidable  only. 

29.  Judge  Reeve,  in  his  work  on   the  Domestic  Relations, 

1  Ante,  ??  1,  2. 

'  See  Clark  v.  Field,  IS  Verm,  460  ;  Mount  Holly  v.  Andover,  11  Verm.  226  ;  Rob- 
ertson V.  Cowdrey,  2  West.  Law  Jour.  191  ;  1  S.  W.  Law  Jonr.  167 ;  Bishop,  Mar. 
and  Div.  ?  205.     [McClurg  v.  Terry,  21  N.  J.  Eq.  225.] 

>  2  Com.  77.  *  Bishop,  Mar.  and  Div.  ?  116,  a.    [See  6th  ed.  vol.  I,  ?  206.] 

*  Bishop,  Mar.  and  Div.  ?  204  ;  Rex  v.  Burton-upon-Trent,  3  M.  &  S.  537  ;  Lord 
Stowell,  in  HeflFer  v.  Heffer,  3  M.  &  S.  265  ;  Clowes  v.  Clowes,  3  Curt.  Ec.  185-91. 
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lays  down  the  following  rule:  "A  woman  who  is  by  force  car- 
ried away,  and  married  against  her  consent,  will  not  be  entitled 
to  dower,  even  is  she  afterwards  consents  to  live  with  him  who 
carried  her  away  by  force.  A  statute  of  Richard  II.  disables 
her  from  claiming  dower.  The  real  ground  of  her  disability,  I 
apprehend,  is,  that  such  marriage  is  void,  notwithstanding 
some  dicta  to  the  contrary.'"  Mr.  Lambert  states  the  rule  in 
the  same  way,  and  in  nearly  the  same  language.^  This  view 
appears  to  rest  upon  the  theory  that  a  contract  supposed  to  be 
absolutely  void  in  itself  is  utterly  incapable  of  confirmation, 
and  can  not,  like  a  contract  which  is  merely  voidable,  be  ren- 
'  dered  valid  at  the  option  of  the  aggrieved  party.  But  it  would 
seem  that  the  better  rule  is  not  to  permit  the  party  who  has 
been  guilty  of  the  wrong  to  take  advantage  of  it.  Accordingly 
it  is  said  that  thp  party  imposed  upon  may  waive  the  wrong, 
and  thereby  render  the  marriage  good.'  And  voluntary  co- 
habitation after  knowledge  of  the  fraud  or  error,  or  after  the 
cause  of  the  fear  is  removed,  amounts  to  such  a  waiver  as  will 
cure  the  defect.* 

Statutes  requiring  a  decree  of  nullity  in  certain  cases. 

30.  By  a  statute  of  New  York,  already  referred  to,"  it  is  pro- 
vided that,  "  when  either  of  the  parties  to  a  marriage  shall  be 
incapable,  for  want  of  .  .  .  understanding,  of  consenting  to  a 
marriage,  ...  or  when  the  consent  of  either  party  shall  have 
been  obtained  by  force  or  fraud,  the  marriage  shall  be  void 
from  the  time  its  nullity  shall  be  declared  by  a  court  of  com- 
petent authority."*  If  the  plain  letter  of  this  and  similar  en- 
actments be  adhered  to,  it  would  seem  that  in  the  States  where 
they  are  in  force,  marriages  contracted  with  idiots,  lunatics,  or 
under  duress,  or  through  fraud,  are  valid  to  all  intents,  until 
dissolved  by  decree.  In  other  words,  the  effect  of  the  statute  is 
to  make  them  voidable  only,  and  not  void.'    A  similar  law  is 

'  Eeere's  Dom.  Eel.  41. 

"  Lambert,  Dow.  17. 

»  Bishop,  Mar.  and  Div.  ?  214.  [HaApstead  v.  Plaistow,  49  N.  H.  84 ;  Tomp- 
pert  V.  Tomppert,  13  Bush,  326.] 

*  Ibid.  See  The  State  p.  Murphy,  6  Ala.  765  ;  Scott  v.  Shufeldt,  5  Paige,  43 ;  Ayl. 
Par.  361  ;  Rogers'  Ec.  Law,  2ded.  643;  1  Fras.  Dom.  Eel.  229. 

5  Ante,  U  ?,  8. 

«  2  ftev.  Stat.  N.  Y.  139,  ?  4.     [Rev.  Stat.  1882,  vol.  3,  p.  2332.] 

'  [See  Bassett  v.  Bassett,  9  Bush,  696 ;  Wiser  v.  Lockwood,  42  Vt.  720.]  Held 
VOL.  I — 9 
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in  force  in  Wisconsin/  and  probably  in  otber  States.  Professor 
Greenleaf  seems  to  have  entertained  the  opinion  that  at  com- 
mon law  a  marriage  claimed  to  be  invalid  on  the  ground  of 
want  of  consent,  will  be  held  good,  unless  the  subject  has  been 
investigated,  and  its  invalidity  established  in  a  suit  instituted 
for  the  purpose  of  annulling  it  f  but  the  authorities  relied  on 
by  him  do  not  appear  to  support  this  proposition.^ 

Marriage  within  the  prohMied  degrees. 

31.  We  have  before  observed  that  marriage  within  the  pro- 
hibited degrees  of  affinity  or  consanguinity  is  voidable  only, 
and  not  void,  and  such  is  the  rule  of  the  common  law.*  But  in 
many,  and  probaTsly  most  of  the  United  States,  such  marriages, 
under  some  exceptions,  are  declared  void  by  express  statute.^ 
In  England,  by  statute  of  5  and  6  Will.  IV.,  chap.  54,  all 
marriages  solemnized  after  the  31st  of  August,  1835,  within  the 
prohibited  degrees,  either  of  afl&nity  or  consanguinity,  are  made 
absolutely  void.^  In  the  States  where  no  change  has  been 
introduced  by  statute,  the  rule  of  the  common  law  may  be 
regarded  as  in  force,  and  in  those  States,  therefore,  marriages 
within  the  prohibited  degrees,  unless  dissolved  by  proper  decree, 
will  confer  the  right  to  dower.' 

Marriage  between  whites  and  negroes. 

32.  In  many  of  the  States  the  amalgamation  of  the  white  and 
black  races  by  marriage  is  looked  upon  as  a  violation  of  the 
first  law  of  nature,  and  alliances  of  this  kind  are  not  only 
discountenanced  by  the  courts,  but  are  absolutely  forbidden  by 

Saw.    Thus,  in  the  case  of  Dupre  v.  Boulard,'  where  a  marriage 

otherwise  as  to  a  contract  de  prmsenii  with  a  lunatic  ;  Jacques  v.  The  Public  Admr.,  1 
Bradf.  Sur.  R.  499.     [And  see  Spicer  w.  Spicer,  16  Abb.  Pri  N.  S.  112.] 

1  Wiscon.  E.  St.  ch.  79,  I  2.  [Rev.  Stat.  1878,  ?  2350.]  And  also  in  Minne- 
sota; Stat.  Minn.  (1849-58,)  p.  463,  ?  2.  [Stat.  Minn.  1878,  p.  626. J  See  criti- 
cism of  Mr.  Bishop  on  these  statutes  ;  Bishop,  Mar.  and  Div.  ^  90,  and  note. 

^  2  Greenl.  Et.  §  464,  note. 

'  See  ante,  §?  21-25  ;  Bishop,  Mar.  and  Div.  §  95,  note. 

<  Ante,  I  4. 

6  2  Kent,  82-85,  and  notes ;  Bishop,  Mar.  and  Div.  ?  119,  and  ch.  xix.  ;  2  Greenl. 
Ev.  ?464;  1  Billiard,  Jl.  P.  129,  §  26. 

5  For  a  table  of  the  prohibited  degrees,  see  Shelf.  Mar.  and  Div.  169  ;  Bishop,  Mar. 
and  Div.  g  319,  note. 

T  Adkins  u.  Bolmes,  2  Carter's  (Ind.)  R.  197. 

'  Dupre  t).  Bonlard,  10  La.  Ann.  411. 
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had  been  entered  into  in  France  between  a  free  white  person 
and  a  person  of  color,  the  court  refused  to  sanction  the  marriage, 
and  Spoflford,  J.,  in  delivering  the  opinion  of  the  court,  used  the 
following  language :  "  Whatever  validity  might  be  attached  in 
France  to  the  singular  marriage  contract  and  subsequent  un- 
natural alliance  there  celebrated  between  the  plaintiff  and  the 
deceased  testatrix,  it  is  plain  that  under  the  facts  in  evidence, 
the  courts  of  Louisiana  cannot  give  effect  to  these  acts  without 
sanctioning  an  invasion  of  the  laws,  and  setting  at  naught  the 
deliberate  policy  of  the  State."  A  statute  of  North  Carolina 
prohibiting  marriages  between  whites  and  persons,  of  color, 
includes  in  the  latter  class  all  who  are  descended  from  negro 
ancestors  to  the  fourth  generation  inclusivei;  though  one  an- 
cestor of  each  generation  may  have  been  a  white  person.' 
Marriages  of  whites  and  blacks  were  forbidden  in  Virginia  from 
the  first  introduction  of  blacks  into  that  State.*  And  in  Cali- 
fornia all  marriages  between  whites  and  negroes  or  mulattoes 
are  declared  illegal  and  void.^ 

33.  By  the  Massachusetts  province  law  of  1705  no  person  of  a 
Christian  nation  was  permitted  to  marry  a  negro  or  mulatto. 
A  marriage  between  a  white  person  and  a  negro,  Indian,  or 
mulatto  was  also  declared  void  by  the  act  of  1786.*  The  revised 
statutes  of  1836  in  like  manner  forbid  white  persons  from  inter- 
marrying with  Indians,  negroes,  or  mulattoes,^  but  this  pro 
hibition  has  since  been  repealed. 

34.  In  Indiana,  by  a  recent  statute,  a  marriage,  when  one  of  ^ 
the  parties  is  a  white  person  and  the  other  is  possessed  of  one- 
eighth  or  more  of  negro  blood,  is  declared  void."  The  13th 
article  of  the  constitution  of  1851  provides  that  no  negro  or 
mulatto  shall  come  into  or  settle  in  that  State ;  that  all  contracts 
made  with  those  coming  into  the  State  contrary  to  such  prohi- 
bition, shall  be  void  ;  that  to  employ  or  encourage  such  negro  to 
remain  in  the  State  shall  be  punishable  by  fine ;  that  all  such 
fines  shall  be  appropriated  to  colonization  ;  and  that  the  General 
Assembly  shall  pass  laws  to  carry  these  provisions  into  effect.' 
The  General  Assembly  passed  an  act  to  enforce  this  article  of 

1  State  V.  Walters,  3  Iredell,  455.  2  1  Hen.  Stat.  146. 

>  Wood's  Cal.  Dig.  486,  ?  3.     [Civil  Code,  ?  60.]  *  2  Dane,  293. 

'  Rev.  Stat.  1836,  p.  475,  §  5  ;  p.  479,  §  1.     The  latter  section  makes  such  mar 
riages  void  without  a  divorce. 

«  1  Eev.  Stat.  1852,  p.  361,  ?  2.     [Eev.  Stat.  1876,  vol.  1,  p.  625.] 
'  1  R.  S.  Ind.  p.  67.     [Rev.  Stat.  1876,  vol.  1,  p.  42.] 
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the  constitution,  the  7th  section  of  which  reads  as  follows :  "Any 
person  who  shall  employ  a  negro  or  mulatto  who  shall  have 
come  into  the  State  of  Indiana  subsequent  to  the  thirty-first  day 
of  October,  one  thousand  eight  hundred  and  fifty-one,  or  shall 
hereafter  come  into  the  said  State,  or  who  shall  encourage  such 
negro  or  mulatto  to  remain  in  the  State,  shall  be  fined  in  any 
sum  not  less  than  ten  dollars,  nor  more  than  five  hundred 
dollars."*  It  was  held  in  the  Supreme  Court  of  the  State  that 
these  provisions  extended  to  marriage  contracts;  and  that 
consequently  where  a  man  of  color  who  resided  in  the  State, 
at  the  time  the  new  constitution  took  effect,  entered  into  a 
marriage  contract  with  a  woman  of  color  who  subsequently 
moved  into  the  State  from  Ohio,  such  marriage  was  absolutely 
void.  "  The  marriage  solemnized  in  Ohio  County,  Indiana," 
remarked  the  court,  "  is  urged  as  an  excieption  taking  the  case 
out  of  the  statute.  But  such  an  exception  can  not  be  admitted, 
both  because  no  such  exception  is  recognized,  either  in  the  con- 
stitution or  the  law  enacted  to  give  it  effect,  and  because  the 
marriage  itself,  solemnized  in  contravention  of  both,  must  be 
regarded  as  void.  Marriage  in  this  State  is  but  a  civil  contract. 
As  such  it  is  clearly  embraced  in  the  constitutional  provision, 
copied  into  the  subsequent  law,  which  declares  all  contracts 
made  with  negroes  and  mulattoes  coming  into  the  State  con- 
trary to  the  provisions  of  the  13th  article,  void.  Th'e  conse 
quences  are  not  a  legitimate  consideration  for  the  courts.  A 
constitutional  policy  so  decisively  adopted,  and  so  clearly 
conducive  to  the  separation  and  ultimate  good  of  both  races, 
should  be  rigidly  enforced.  So  that  Barkshire  can  claim 
nothing  from  the  supposed  relation  of  husband  and  wife.  To 
give  that  relation  any  consideration  favorable  to  him,  would  be 
to  countenance  an  infraction  of  the  fundamental  law."^ 

Failure  to  observe  statviory  regulations. 
35.  Many  of  the  States  have  prescribed  certain  regulations 

'  1  R.  S.  Ind.  37.').  [The  article  referred  in  the  text  and  the  statute  enacted  there- 
under, have  been  declared  repugnant  to  the  Constitution  of  the  U.  S.  Smith  v.  Moody, 
26  Ind.  299.     See  also  Cory  v.  Carter,  48  Ind.  327,  340.] 

2  Barkshire  v.  The  State,  7  Porter's  Ind.  Rep.  389.  [The  statutes  prohibiting  inter- 
marriage between  Svhite  persons  and  negroes  hare  been  upheld  as  constitutional';  Scott 
V.  The  State,  39  6a.  321  ;  Francois  v.  The  State,  9  Texas  App.  Cas.  144;  Lonas  v. 
The  State,  3  Heisk.  287  ;  Frasher  v.  The  State,  3  Texas  App.  Cas.  263 ;  Green  v. 
The  State,  58  Ala.  190.     See  Carter  v.  Montgomery,  2  Tenn.  Ch.  217.] 
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for  the  due  solemnization  of  marriage ;  but  as  a  general  rule 
the  non-observance  of  these  does  not  rended  the  marriage  void, 
although  the  offender  is  commonly  subjected  to  certain  penalties 
as  a  punishment  for  the  omission  to  fulfil  their  requirements. 
Consent  of  parents  and  guardians,  where  either  of  the  parties  is 
under  a  certain  age,  is  usually  required;  a  license  must  be 
obtained,  or  notice  given  by  publication  of  the  bans;  the 
ceremony  is  directed  to  be  performed  either  by  a  clergyman  or 
some  temporal  authority  named  in  the  law.  Sometimes,  also, 
the  ceremony  must  be  performed  in  a  certain  locality,  as  in  the 
township  or  county  where  the  parties,  or  one  of  them,  may 
reside,  or  over  which  the  clergyman  or  other  authority  solem- 
nizing the  marriage  has  clerical  or  magisterial  jurisdiction. 
These  and  like  requisitions,  are  found  in  the  statutes  of  many  of 
the  States. 

36.  The  effect  of  these  several  statutory  provisions  has,  to 
some  extent,  been  incidentally  considered  and  the  American 
cases  reviewed  in  the  preceding  chapters.  In  those  States  where 
a  marriage  entered  into  by  mere  words  of  present  consent  is 
held  good,  it  is  plain  the  absence  of  statutory  formalities  will 
not  vitiate  the  contract.  And  the  general  rule  is  that  a  mar- 
riage good  at  the  common  law,  is  good,  notwithstanding  the 
existence  of  any  statute  on  the  subject,  unless  the  statute  contain 
express  words  of  nullity.*  There  are  cases,  however,  in  which 
it  has  been  held  that  marriages  not  celebrated  according  to 
statutory  requisitions,  are  for  that  reason  void.^  In  some  States, 
also,  the  statutes  are  imperative  in  form,  and  not  directory 
merely,  and  it  is  absolutely  essential  to  a  valid  marriage  that 
their  material  requirements  be  strictly  followed. 

1  Bishop,  Mar.  and  Div.  §  283;  2  Kent,  85,  88-91  ;  Reeve's  Dom.  Eel.  196,  200, 
290 ;  Londonderry  v.  Chester,  2  N.  H.  268  ;  Pearson  v.  Howey,  6  Halst.  12  ;  Rode- 
baugh  V.  Sauks,  2  Watts,  9 ;  HelfFenstein  k.  Thomas,  5  Rawle,  209  ;  The  State  v. 
Eobbins,  6  Ired.  23  ;  Newbury  v.  Brunswick,  2  Verm.  151  ;  Dnmaresly  v.  Tishly,  3 
A.  K.  Marsh.  368;  Hargroves  v.  Thompson,  31  Missis.  211  ;  Park  v.  Barron,  20 
Geo.  702 ;  Goodwin  ».  Thompson,  2  Greene's  (Iowa)  R.  329  ;  Parton  i;.  Hervey,  1 
Gray,  119  ;  Hiram  v.  Pierce,  45  Maine,  367  ;  Carmichael  v.  The  State,  12  Ohio  State, 
553.  [State  V.  Worthington,  23  Minn.  52  ;  Askew  v.  Dupree,  30  Ga.  173  ;  Hutchins 
V.  KimmcU,  31  Mich.  126  ;  Meister  v.  Moore,  6  Otto,  76  ;  Dickerson  ».  Brown,  49 
Missis.  357  ;  Rundle  u.  Pegram,  Id.  752 ;  Ely  ».  Gammell,  52  Ala.  584 ;  Beggs  u. 
State,  55  Ala.  108.] 

2  Milford  V.  Worcester,  7  Mass.  48  ;  Dunbarton  v.  Franklin,  19  N.  H.  257  ;  Bruns- 
wick V.  Litchfield,  2  Greenl.  32  ;  Ligonia  v.  Buxton,  2  Greenl.  102 ;  The  State  y. 
Hodgskins,  19  Maine,  155  ;  Bashaw  v.  The  State,  1  Yerg.  177  ;  Grisham  v.  The  State, 
2  Yerg.  589.  [See  Holmes  v.  Holmes,  1  Abb.  U.  S.  525;  Peck  v.  Peck,  12  R.  I. 
485  ;  Commonwealth  v.  Munson,  127  Mass.  459.] 
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1.  But  little  need  be  added  to  what  has  been  said  in  the  pre- 
ceding chapter  respecting  the  nature  of  voidable  marriages.  In 
discussing  the  question  as  to  what  matters  render  a  marriage 

.  void,  it  became  necessary,  to  some  extent,  to  consider  and  point 
out  the  distinction  between  void  and  voidable  marriages,  and  to 
show  what  rights  attach  upon  such  marriages  as  are  voidable 
only  ;  particularly  where  no  sentence  of  nullity  has  passed  dur- 
ing the  joint  lives  of  the  parties.'  We  have  also  seen,  in  that 
connection,  that  while  the  canonical  disabilities  of  consanguin- 
ity or  affinity,  at  common  law  render  a  marriage  voidable 
merely,  in  many  of  the  United  States,  marriages  within  the 
prohibited  degrees  are  pronounced  void  by  express  statute.^  We 
pass  now  to  the  consideration  of  other  topics  connected  with  the 
same  general  subject. 

Marriage  within  the  age  of  consent. 

2.  Marriages  contracted  within  the  age  of  consent  are  fre- 
quently spoken  of  as  wholly  void,  and  as  conferring  none  of  the 
civil  rights  of  marriage  f  but  in  reality  they  belong  rather  to 
the  class  of  voidable  marriages,  and  unless  avoided  by  the  par- 
ties upon  arriving  at  the  age  of  consent,  are  as  good  in  law  as 
if  contracted  between  persons  of  the  proper  age.  There  is,  how- 
ever, this  difference  between  marriages  of  this  description  and 
of  the  class  usually  denominated  voidable  marriages,  that  in 
the  latter  a  decree  of  a  competent  tribunal  is  necessary  to  dis- 

1  Chap.  7,  U  1,  2.  2  Chap.  7,  |  31. 

'  See  Elliott  «.  Gnrr,  2  Phill.  16  ;  1  Eng.  Ecc.  166,  168  ;  Bishop,  Mar.  and  Dir. 
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solve  the  marriage,  while  in  the  former  no  such  decree  is  neces- 
sar)'.  The  parties  may,  at  the  proper  time,  by  their  own  act, 
disaffirm  the  contract,  and  will  thereupon  stand,  discharged 
from  all  its  obligations.^ 

3.  It  has  been  stated  that  at  common  law  the  age  of  consent  is 
fourteen  for  males  and  twelve  for  females.^  "  The  full  age  of 
male  and  female,  according  to  common  speech,"  says  Littleton, 
"  is  said  the  age  of  twenty -one  years.  And-  the  age  of  discretion 
is  called  the  age  of  fourteen  years ;  for  at  this  age,  the  infant 
which  is  married  within  such  age  to  a  woman,  may  agree  or 
disagree  to  such  marriage."^  This  language  would  appear  to 
import  that  the  age  of  consent,  for  both  sexes,  is  fourteen ;  but 
Lord  Coke,  in  commenting  upon  this  section,  says :  "  The  time 
of  agreement  or  disagreement,  when  they  marry  infra  annos 
nubiles,  is  for  the  woman  at  twelve  or  after,  and  for  the  man  at 
fourteen  or  after."*  And  Mr.  Hargrave  adds :  "  It  seems  more 
proper  to  consider  twelve  as  the  age  of  discretion  for  women  ;  for  ' 
Lord  Coke  himself,  a  few  lines  lower,  states  that  to  be  their  time 
for  agreeing  or  disagreeing  to  a  marriage."®  This  view  has  been 
generally  concurred  in,  and  the  rule  has  become  well  established 
in  the  law.^ 

4.  In  many  of  the  States  the  rule  of  the  common  law  as  to 
the  age  of  consent  has  been  considerably  varied  by  statute, 
while  in  others  that  rule  substantially  remains  in  force.'  But 
whatever  may  be  the  age  of  consent  established  by  statute,  it 
would  seem,  in  the  absence  of  any  provision  to  the  contrary, 
that  marriages  contracted  within  that  age. are  subject  to  the 
same  rule  obtaining  in  that  class  of  cases  at  common  law;  and 
that  whatever  rights  are  recognized,  at  common  law  as  attach- 
ing upon  marriages  Within  the  age  of  consent,  will  also,  as  a 

,  general  rule,  be  recognized  and  enforced  in  the  several  States 


1  [See  Lyndon  v.  Lyndon,  69  111.  43  ;  Beggs  ti.  The  State,  55  Ala.  108  ;  Cooley  v. 
The  State,  Id.  162.]  As  to  contracts  of  marriage  per  verba  de  future,  where  one  of 
the  parties  is  within  the  age  of  consent,  and  the  other  has  attained  that  age,  see  post,  ?  7. 

2  Ante,  chap.  3,  ?  3.  '  Litt.  see.  104. 

*  Co.  Litt.  79,  a. ;  see,  also,  p.  33,  a.  '  Co.  Litt.  79,  a.,  note  3,  13  ed. 

«  Ayl.  Parer.  361  ;  Pool  v.  Pratt,  1  D.  Chip.  E.  (2  Verm.)  252  ;  1  Bright,  Husb. 
and  Wife,  4 ;  Arnold  u.  Earle,  2  Lee,  529  ;  1  Eoper,  Husb.  and  Wife,  335  ;  1  Bl. 
Com.  436  ;  2  Kent,  78 ;  Bishop,  Mar.  and  Div.  §  144 ;  The  Governor  v.  Eector,  10 
Humph.  (Tenn.")  R.  57  ;  Parton  v,  Hervey,  1  Gray,  119  ;  Eex  v.  Gordon,  Russ.  & 
Ey.  48  ;  Eeeve's  Dom.  Eel.  200,  237. 

»  See  2  Kent,  79,  notes  ;  Keere's  Dom.  Eel.  200,  notes. 
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rhere  the  only  .material  change  made  by  legislation  is  in  re- 
ject to  the  time  when  the  parties  are  competent  to  contract 
itrimony. 

0.  Allusion  has  been  made  to  the  rule  enabling  either  of  the 
parlies  to  affirm  or  disaffirm  a  marriage  contract  entered  into 
within  the  age  of  consent.*  Lord  Coke,  after  stating  the  age  of 
agreement  or  disagreement  of  the  woman  at  twelve,  and  of  the 
man  at  fourteen,  adds  :  "  And  there  need  no  new  marriage  if 
they  so  agree ;  but  disagree  they  can  not  before  the  said  ages, 
and  then  they  may  disagree  and  marry  again  to  others  without 
any  divoixse  ;  and  if  they  once  after  give  consent  they  can  never 
disagree  aSter.  If  a  man  of  the  age  of  fourteen  marry  a  woman 
of  the  age  of  ten,  at  her  age  of  twelve  he  may  as  well  disagree 
as  she  may,  though  he  were  of  the  age  of  consent ;  because  in 
contracts  of  matrimony,  either  both  must  be  bound,  or  equal 
election  of  disagreement  given  to  both ;  and  so  e  converso,  if  the 
woman  be  of  the  age  of  consent,  and  the  man  under."* 

6.  The  rule  thus  succinctly  stated  needs  little  in  the  way  of 
explanation  or  amplification.  Either  party  may  take  advan- 
tage of  the  non-age  of  either,  even  though  one  of  them  may 
have  been  of  full  age  at  the  time  of  the  marriage ;  but  neither 
can  avoid  the  marriage  by  reason  of  such  non-age  until  both 
have  reached  the  age  of  consent.  And  so,  when  both  parties 
have  arrived  at  that  age,  they  may  affirm  the  contract,  and  it 
will  thenceforth  be  binding  upon  them,  and  constitute  a  com- 
plete marriage.  Evidence  of  such  affirmance  is  furnished  by 
their  continued  cohabitation ;  by  sexual  intercourse,  or  other 
acts  clearly  indicating  a  purpose  on  their  part  to  regard  each 
other  as  husband  and  wife.*  But  in  England,  by  the  marriage 
act  of  26  Geo.  II.,  c.  33,  the  agreement  to  affirm  the  contract 
would  not  be  binding  on  the  infant  if  the  piarriage  was  without 
bans,  or  by  license  and  without  consent  of  parent  or  guardian, 
unless  the  infant  was  a  widow  or  widower. 

7.  To  the  rule  allowing  either  party  to  disaffirm  the  contract 
by  reason  of  non-age,  there  iS  this  exception :  Where  a  person 

'  See  ante,  g  2,  and  post,  §?  15,  16, 

*  Co.  Litt.  79,  b. ;  see,  also,  p.  33,  a.  ;  2  Kent,  78  ;  Bishop,  Mar.  and  Div.  J  147  ; 
Swinb.  Spousals,  34  ;  Reeve's  Dom.  Eel.  237 ';  I  Bl.  Com.  436. 

»  Ayl.  Parer,  250  ;  5  Dane's  Ab.  301  ;  Coleman's  case,  6  N.  Y.  City  Hall  Recorder, 
3 ;  Com.  Dig.  Bar.  and  X'eme,  B.  5  ;  Hubback  on  Succession,  272 ;  Bishop,  Mar.  and 
Div.  S  149. 


138  THE   LAW   OF   DOWBE.  [CH.  VIII. 

of  full  age  enters  into  a  contract  of  marriage  per  verba  de  future 
with  a  person  under  the  age  of  consent,  the  former  is  absolute!/ 
bound,  and  the  contract  is  only  voidable  at  the  election  of  tie 
infant.^  "  This  doctrine  of  reciprocity,"  remarks  Mr.  Hal-grave, 
"  wViere  one  of  the  parties  is  an  infant,  or  under  the  age  of  dis- 
cretion, however  true  it  may  be  in  its  application  to  actual  mar- 
riages or  to  contracts  of  marriage  per  verba  de  prsesenti,  must  not 
be  considered  as  extending  to  other  contracts  with  an  infant, 
not  even  contracts  of  marriage  per  verba  de  futuro  ;  for  in  them, 
the  person  of  full  age  may,  it  is  said,  be  bound  at  all  events  by 
our  law,  and  yet  as  to  the  infant  the  contract  may  be  voida- 
ble."^ It  would  seem,  therefore,  that  where  a  contract  of  mar- 
riage per  verba  de  futuro  is  consummated  by  copula,  though 
within  the  age  of  consent  of  one  of  the  parties,  the  contract  is 
voidable  only  at  the  election  of  such  party. 

8,  A  statute  was  enacted  in  New  York,  many  years  since,  by 
which  it  was  provided  that  where  either  of  the  parties  to  a  mar- 
riage contract  was  incapable,  by  reason  of  want  of  age,  from  en- 
tering into  such  contract,  it  should  be  void  only  from  the  time 
its  nullity  was  declared  by  a  court  of  competent  jurisdiction.* 
This  law  wa;s  substantially  re-enacted  in  Wisconsin,*  and  per- 
haps in  some  other  States.  The  effect  of  this  legislation  is  to 
take  from  the  parties  to  a  marriage  contracted  within  the  age 
of  consent,  the  right  to  disaffirm  it  by  their  own  act,  and  com- 
pels them  to  resort  to  the  courts  for  a  decree  of  dissolution. 

9.  In  the  case  of  Goodwin  v.  Thompson,'  a  very  interesting 
question,  in  regard  to  the  effect  of  a  statute  fixing  the  age  of 
consent  at  eighteen  years  in  males  and  fourteen  in  females,  was 
discussed  and  decided  by  the  court.  The  point  considered  and 
determined  was,  whether  the  statute,  by  implication,  abrogated 
the  rule  of  the  common  law.  It  was  held  that  it  did  not,  but 
was  merely  cumulative  thereto.  "  There  is  no  prohibition  of 
the  marriage  of  a  minor,"  say  the  court,  "  who  may  be  under 
fourteen  years  of  age,  expressed.  The  statute  is  merely  cumula- 
tive in  its  operation,  and  cannot*  have  the  effect  of  repealing 

»  2  Kent,  78. 

2  Harg.  note,  Co.  Litt.  82,  a.  and  b.  13  ed. ;  see,  also,  Holt  v.  Ward  Clarencieux, 
2  Str.  937  ;  contra,  Swinb.  Spousals,  36. 

s  Rev.  St.  N.  y.  139,  ?  4.      [Rev.  Stat.  1882,  vol.  3,  p.  2332.] 
*  E.  S.  Wisconsin,  c.  7°,  I  2.     [Rev.  Stat.  1878,  ?  2350.] 
S  Goodwin  V.  Thompson,  2  Greene's  (Iowa)  Rep.  329. 
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the  common  law,  so  as  to  render  the  contract  void.  Such  has 
been  the  decision  of  this  court,  as  well  as  the  courts  of  last  re- 
sort in  nearly  all  the  States  of  the  Union,  in  declaring  the  effect 
of  statutes  similar  to  ours."' 

10.  A  different  conclusion  appears  to  have  been  arrived  at 
by  the  Supreme  Court  of  Ohio  sitting'  in  bank.  In  the  case  of 
Shafher  v.  The  State,^  it  was  held  by  that  court,  under  a  statute 
almost  identical  with  that  of  Iowa,  that  marriages  contracted 
in  Ohio  by  male  persons  under  the  age  of  eighteen,  and  female 
persons  under  fourteen,  are  invalid  unles.s  confirmed  by  cohab- 
itation after  arriving  at  those  ages  respectively.  In  that  case 
Shafher,  the  plaintiff  in  error,  at  the  age  of  sixteen,  with  the 
consent  of  his  father,  was  married  to  one  Elizabeth  Emer- 
ick,  with  whom  he  lived  and  cohabited  until  he  was  nearly 
eighteen.  Shortly  before  arriving  at  the  age  of  eighteen  he 
deserted  his  wife,  married  again,  and  continued  to  live  with  his 
second  wife  until  after  he  arrived  at  that  age.  On  a  prosecution 
for  bigamy,  it  was  held  that  the  first  marriage  being  within  the 
age  of  consent  fixed  by  statute,  and  having  been  disaffirmed  by 
the  husband  on  arriving  at  that  age,  was  of  no  validity,  and- 
consequently  that  the  crime  charged  had  not  been  committed. 
It  appears  to  have  been  assumed,  rather  than  decided,  that  the 
statute,  by  implication,  repealed  the  common  law,  and  herein 
lies  the  point  of  difference  between  the  two  courts. 

By  a  statute  of  Arkansas,  if  the  husband  is  under  seventeen, 
or  the  wife  is  under  fourteen,  the  marriage  is  void.* 

When  marriage  within  the  age  of  consent  confers  the  right  to  dower. 

11.  It  is  one  of  the  peculiarities  of  the  law  of  dower,  that  for 
the  purposes  of  that  estate,  a  marriage  may  be  good  although 
contracted  before  the  age  of  consent,  and  although  the  husband 
die  before  having  arrived  at  that  age.  This  anomalous  doctrine 
owes  its  existence  to  the  favor  with  which  the  law  regards 
the  estate  of  dower.*  Littleton  says  that  the  wife  shall  have 
dower  of  what  age  soever  she  be,  "  so  as  she  be  past  the  age  of 
nine  years  at  the  time  of  the  death  of  her  husband,  for  slie 


1  See,  also,  Parton  v.  Hervey,  1  Gray,  119 ;  Bennett  v.  Smith,  21  Barb.  439. 

s  Shafher  v.  The  State,  20  Ohio  Rep.  1. 

»  Ark.  Rev.  St.  535.     [Rev.  Stat.  1874,  ?  4172.] 

*  Park,  Dower,  17. 
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must  be  above  uine  years  old,  at  the  time  of  the  decease  of  her 
husband,  otherwise  she  shall  not  be  endowed.'"  And  Lord 
Coke  adds :  "Therefore  if  the  wife.be  past  the  age  of  nine  years 
at  the  time  of  the  death  of  her  husband,  she  shall  be  endowed, 
of  what  age  soever  her  husband  be,  albeit  he  were  but  four 
years  old.  Quia  junior  non  potest  dotem  proTnereri,  neque  virum 
sustinere;  nee  obsiabit  mulieri  petenti  minor  setas  viri.  Wherein  it 
is  to  be  observed^  that  albeit  consensus  non  concubitus  fadt  matri- 
moniura,  and  that  a  woman  can  not  consent  before  twelve  nor  a 
man  before  fourteen,  yet  this  inchoate  and  imperfect  marriage, 
(from  the  which  either  of  the  parties  of  the  age  of  consent  may 
disagree,)  after  the  death  of  the  husband  shall  give  dower  to 
the  wife,  and  therefore  it  is  accounted  in  law,  after  the  death  of 
the  husband,  legitimum  matrimonium,  a  lawful  marriage  quoad 
dotem.  If  a  man  taketh  a  wife  at  the  age  of  seven  years,  and 
after  alien  his  land,  and  after  the  alienation  the  wife  attaineth 
to  the  age  of  nine  years,  and  after  the  husband  dieth,  the  wife 
shall  be  endowed ;  for  albeit  she  was  not  absolutely  dowable  at 
the  time  of  the  marriage,  yet  she  was  conditionally  dowable, 
viz.  if  she  attained  to  the  age  of  nine  years  before  the  death  of 
the  husband,  for  so  Littleton  here  saith,  so  that  she  pass  the 
age  of  nine  years  at  the  death  of  her  husband,  for  by  his  death 
the  possibility  of  dower  is  consummate."^ 

12.  In  Fitzherbert's  Natura  Brevium  the  rule  is  thus  stated  : 
"  A  woman  at  the  age  of  nine  years  or  more,  at  the  death  of  her 
husband,  shall  have  dower  of  his  land.  And  if  she  be  of  less 
age  at  the  death  of  her  husband,'  then  she  shall  not  have  dower."* 
The  same  doctrine  is  stated  in  Bacon's  Abridgment,  with  this 
reason  regarding  the  requirement  that  the  wife  shall  be  nine 
years  of  age  added :  "  The  reason  the  law  would  not  allow 
women  before  this  age  to  demand  dower,  seems  from  their  inca- 
pacity to  have  issue  sooner.  The  support  of  the  children  is  part 
of  the  consideration  whereon  this  allowance  of  dower  is  founded ; 
and  as,  on  the  one  hand  it  would  be  unreasonable  to  extend  it 
to  such  women  as  are  incapable  of  performing  the  conditions  ; 
so  on  the  other  hand  it  would  not  be  reasonable  to  exclude 
women  of  sufficient  age,  by  reason  of  the  incapacity  of  their 
husbands."*    The  same  author  remarks  further :    "  If  a  man 


>  Litt.  sec.  36.  '  Co.  Litt.  33,  n. 

s  Fitzh.  N.  B.  149,  L.  *  Bac.  Ab.  358,  et  seq. 
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marries  a  woman  of  one  hundred  years  old,  and  dies,  she  shall 
be  endowed ;  for  the  law  can  not  determine  the  precise  time  of 
the  failure  of  her  capacity  to  have  issue,  which  may  vary  ac- 
cording to  the  strength  and  other  circumstances  of  the  woman.'" 
And  upon  this  subject.  Lord  Coke  very  gravely  observes: 
"  Albeit  the  wife  be  a  hundred  years  old,  or  that  the  husband 
at  his  death  was  but  four  or  seven  j'ears  old,  so  as  she  had  no 
possibility  to  have  issue  by  him,  yet  seeing  the  law  saith  that 
if  the  wife  be  above  the  age  of  nine  years  at  the  death  of 
her  husband,  she  shall  be  endowed,  and  that  women  in  ancient 
times  have  had  children  at  that  age  whereunto  no  woman  doth 
now  attain,  the  law  can  not  judge  that  impossible,  which  by  na- 
ture was  possible.  And  in  my  time  a  woman  above  threescore 
years  old  hath  had  a  child,  and  ideb  non  definitur  in  ivjure. 
And  for  the  husband  being  of  such  tender  years,  he  hath  habi- 
tum,  though  he  hath  not  potentiam  at  that  time,  and  therefore 
his  wife  shall  be  endowed.'"* 

13.  In  3  Dyer,  368,  b.,  the  following  case  is  reported :  A  wo- 
man of  full  age  contracted  matrimonyj)er  verba  de  prxsenti  with 
a  young  man  within  the  age  of  twelve  years,  and  the  marriage 
was  solemnized  in  the  face  of  the  church.  The  married  couple 
afterwards  occupied  the  same  bed  together,  but  the  husband 
died  before  arriving  at  the  age  of  consent.  Upon  a  claim  for 
dower  by  the  widow,  she  was  met  with  a  plea  of  ne  ungues  ac- 
couple,  and  the  question  was  propounded  whether  the  ordinary 
oiight  to  certify  in  favor  of  the  legality  of  the  marriage.  The 
doctors  to  whom  the  question  was  referred,  returned  the  follow- 
ing answer:  "We  are  all  of  opinion,  in  this  case,  that  she  is  to 
be  accepted  and  taken  for  a  lawful  wife,  and  to  be  accoupled  in 
lawful  matrimony ;  and  that  the  ordinary  ought  to  so  certify  it, 
as  the  case  is  put  touching  dower ;  although  otherwise  they  are 
sponsalia  defuiuro,  yet  in  a  cause  of  dower  they  shall  be  extended 
to  be  true  matrimony  ratibne  privilegii."  Accordingly  judgment 
was  given  in  behalf  of  the  demandant.' 

14.  There  is  not  an  entire  concurrence  in  the  opinion  ex- 

1  Bac.  Abr.  358.     See,  also,  to  the  same  effect,  1  Eop.  on  Husb.  &  Wife,  341. 

2  Co.  Litt.  40,  a.  and  b.  ;  see,  also,  1  Roll.  Abr.  675,  pi.  10  ;  Doct.  and  Stud  , 
Dial.  1,  chap.  7 ;  2  P.  Wras.  704 ;  Leigh  and  Hanraer's  case,  1  Leon.  S2,  54. 

*  See  pp.  305,  313  of  the  same,  volume,  showing  a  controversy  between  the  tempo- 
ral and  ecclesiastical  courts  respecting  the  form  in  which  the  certificate  should  be  re- 
turned by  the  bishop. 
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pressed  by  Lord  Coke  as  to  the  right  of  the  wife  to  dower  where 
the  husband  dies  under  the  age  of  seven  years.  It  is  laid  down 
by  some  authors  that  if  either  party  to  a  marriage  is  below  that 
age,  it  is  a  mere  nullity.*  And  it  is  maintained  with  much  force 
that  if  we  receive  at  all  the  inability  of  boys  and  girls  below  seven 
years  to  enter  into  even  an  imperfect  marriage,  the  result  must 
follow  that,  while  one  of  the  parties  is  below  seven,  the  marriage 
is  completely  null,  whatever  be  the  age  of  the  other.^ 

15.  We  have  quoted  very  freely  from  the  old  books  such  por- 
tions as  have  a  direct  bearing  upon  the  subject  now  under  con- 
sideration. Although  there  is  some  conflict  of  opinion  as  to  the 
right  of  the  wife  to  dower  where  either  party  is  under  the  age 
of  seven  years  at  the  time  the  marriage  is  contracted,  there  ap- 
pears to  be  no  question  but  that,  by  the  common  law,  if  the  par- 
ties reach  that  age,  and  the  wife  live  to  the  age  of  nine  years, 
she  is  entitled  to  dower,  although  the  husband  die  within  the 
age  of  consent,  and  while  the  marriage,  therefore,  in  the  lan- 
guage of  Lord  Coke,  is  yet  "  imperfect  and  inchoate."  How  far 
this  rule  is  to  be  considered  as  forming  a  part  of  the  law  of  mar- 
riage in  the  United  States,  is  a  very  difficult  question  to  deter- 
mine. Chancellor  Kent,  relying  entirely  upon  the  old  common- 
law  authors  above  referred  to,  says  that  dower  "  belongs  to  a 
marriage  within  the  age  of  consent,  though  the  husband  dies  ' 
within  that  age ;'"  but  it  is  believed  there  is  not  to  be  found  in 
the  whole  range  of  American  Reports  a  single  adjudicated  case 
authoritatively  determining  this  question.  It  is  very  rarely 
indeed  that  a  contract  of  marriage  is  entered  into,  in  this  coun- 
try, by  persons  within  the  common-law  age  of  consent ;  and  it 
would  seem  entirely  safe  to  say  that  a  female  child  of  the  tender 
age  of  nine  years  or  under,  was  never  yet  offered  nor  taken  in 
marriage  in  any  part  of  the  United  States.  A  case  is  reported 
in  New  York,  where  a  man  contracted  marriage  with  a  girl 
under  the  age  of  twelve  years;  but  she  immediately  declared 
her  ignorance  of  the  nature  and  consequences  of  the  ceremony, 
and  repudiated  the  connection,  and  upon  a  bill  filed  by  her  next 

* 

1  2  Bum's  Ec.  Law,  434  ;  Swinb.  on  Spousals,  20,  23 ;  Chitty's  Notes  to  1  Bl. 
Com.  p.  436,  note  H  ;  Bishop,  Mar.  and  Div.  J§  147,  151.  See,  also,  Bro.  Dow.  pi. 
88,  where  it  is  said  that  if  the  feme  is  of  the  age  of  nine  years,  and  the  baron  is  not 
of  seven  years,  she  shall  not  have  dower.  Contra,  if  he  is  of  seven  years,  at  the  time 
of  bis  death  ;  also,  1 3  Co.  20,  Menvil's  case. 

2  Bishop,  Mar.  and  Div.  ?  147.       ^  »  4  Com.  36. 


CH.  Vni.]  MARKIAGES  VOIDABLE  IN  LAW.  143 

friend,  the  Court  of  Chancery  ordered  her  to  be  placed  under 
the  protection  of  the  court  as  a  ward,  and  prohibited  the  man 
from  all  intercourse  or  correspondence  with  her/ 

16.  It  will  be  perceived  that  the  solution  of  this  question 
does  not  depend  so  much  upon  the  point,  whether  a  change  by 
statute  in  the  age  of  consent  amounts  to  ah  abrogation  of  the 
common  law  in  that  particular,  as  upon  the  further  question, 
whether  the  rule  which  invests  with  a  right  of  dower  the  wife 
of  a  marriage  entered  into  before  the  parties  are  by  law  com- 
petent to  contract  matrimony,  and  notwithstanding  the  husband 
dies  before  reaching  the  required  age,  forms  a  part  of  the 
common  law  of  this  country.  By  the  common  law  of  England, 
as  w«  have  seen,  the  age  of  consent  for  males  is  established  at 
fourteen  years,  and  for  females  at  twelve  years ;  and  until  they 
arrive  at  those  ages  respectively,  they  are  considered  absolutely 
incapable  of  contracting  a  perfect  marriage.  Yet  if  they  act- 
ually enter  into  a  marriage  contract,  the  right  to  dower  attaches, 
even  though  the  husband  die  before  attaining  the  age  when,  in 
law,  he  is  competent  to  make  the  contract  perfect  and  complete. 
So  far  as  this  doctrine  is  concerned,  it  is  immaterial  at  what 
time  the  age  of  consent  may  be  fixed  by  law.  The  right  of 
-dower  is  conferred  as  well  by  a  marriage  entered  into  before  as 
after  that  period,  and  as  well  where  the  husband  lives  to  the 
required  age  to  aflirm  it  as  where  he  dies  before  it  is  reached. 
.Yet  ^there  is  an  obvious  propriety  and  justice  in  the  rule,  not- 
withstanding its  anomalous  character,  and  it  may  admit  of 
serious  question  whether  any  attempt  at  its  material  modifica- 
tion, either  by  legislative  or  judicial  authority,  would  not 
be  productive  of  more  harm  than  good.  For  example,  in 
a  number  of  States  the  age  of  consent  is  fixed  art  eighteen  for 
males  and  fourteen  for  females.  Suppose  a  marriage,  regular  in 
all  respects,  be  entered  into  in  good  faith,  by  a  young  man  in 
his  eighteenth  year,  with  a  female  of  the  legal  age ;  that  they 
assume  all  the  duties  and  responsibilities  of  the  marital  relation, 
and  cohabit  as  husband  and  wife,  down  to  the  period  of  the 
death  of  the  husband,  which  occurs  shortly  before  he  becomes 
eighteen.  Shall  it  be  said  that  here  was  no  marriage,  and  that 
the  wife  is  not  entitled  to  dower?  And  if  this  question  be 
answered  in  the  ilegative,/where,  in  the  absence  of  any  statutory 

•  Aymar  v.  RafF,  3  John.  Ch.  49. 
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regulation  upon  the  subject,  and  unless  the  rule  of  the  common 
law  be  adopted,  shall  the  line  be  drawn  which  is  to  distinguish 
— with  respect  to  marriages  contracted  within  the  age  of  con- 
sent, and  where  the  husband  dies  before  arriving  at  that  age — 
between  marriages  which  confer  upon  the  wife  the  right  to 
dower,  and  those  which  do  not?  Some  rule  must  be  adopted 
and  adhered  to,  and  as  that  of  the  common  law  has  the  merit 
of  being  long  established,  well  known,  and  understood,  and  not 
unreasonable  in  itself,  there  would  seem  to  be  no  good  reason 
for  rejecting  it,  and  substituting  a  new  and  perhaps  uncertain 
one  in  its  stead.  The  case  decided  in  Iowa,'  before  referred  to, 
proceeds  upon  the  ground  that  the  common  law  upon  this 
subject  is  in  all  respects,  in  full  force  in  that  State ;  and  while 
the  Ohio  case^  maintains  that  a  change  by  statute  in  the  age  of 
consent  abrogates  the  common-law  rule,  in  so  far  as  to  substi- 
tute the  age  fixed  by  statute  for  that  established  by  the  common 
law,  it  by  no  means  is  to  be  understood  as  denying  to  a  mar- 
rikge  entered  into  within  the  statutory  age,  the  right  of  dower, 
where  the  husband  has  died  before  arriving  at  that  age  without 
having  done  any  act  in  disaffirmance  of  the  contract,  or  mani- 
fested any  disposition  to  deprive  the  woman  he  has  sworn  to 
cherish  and  protect,  of  that  provision  humanely  intended  by 
the  law  to  furnish  to  her  and  her  children  sustenance  and 
support  after  his  death.* 

17.  The  case  of  Bourne'  and  Wife  v.  Simpson*  bears,  though 
somewhat  remotely,  upon  this  question.  In  that  case  certain 
parties  had  intermarried  while  they  were  both  minors,  the  wife 
being  about  fifteen.  She  was  possessed  of  property  valued  at 
$7000,  the  husband  of  property  estimated  at  $60,000.  During 
the  coverture  he  was  seised  in  fee  simple  of  a  tract  of  land  which 
was  afterwards,  and  during  the  coverture,  regularly  sold  and 
conveyed  under  execution  issued  against  him.  The  wife  made 
no  relinquishment  to  the  purchaser  of  her  dower  in  these  lands. 
Subsequently  a  separation  took  place,  and  in  1840  proceedings 
for  divorce  and  alimony  were  instituted  by  the  wife,  she  then 
being  about  eighteen  years  of  age,  pending  which,  by  consent 
of  parties  given  in  court,  a  decree  was  rendered  for  alimony, 

1  Goodwin  v.  Thompson,  2  Greene's  (Iowa)  Rep.  329  ;  ante,  §  9. 

2  Shafher  v.  The  State,  20  Ohio  Rep.  1  ;  ante,  §  10. 
'  See  Parton  v.  Heivcy,  1  Gray,  119. 

*  Bourne  and  Wife  v.  Simpson,  9  B.  Mon.  (Ky.)  Rep.  424. 
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divesting  the  husband  of  all  claim  and  interest,  legal  and 
equitable,  which  he  might-  have  by  virtue  of  the  marriage,  in 
the  real  and  personal  estate  of  the  father  of  the  petitioner,  and 
of  a  brother  who  had  died  without  issue.  The  decree  also  gave 
her  certain  personal  property,  including  such  articles  as  she 
then  had  in  possession.  It  was  "further  decreed  and  ordered, 
by,  consent  of  the  said  Margaret  in  open  court,  that  the  right, 
interests  and  property  by  the  decree  vested  in  her  is  accepted 
and  received  by  her  in  lieu  and  satisfaction  of  all  claims  which 
she  may  have  for  dower,  provision  in  alimony  against  her 
husband,  or  out  of  his  estate  of  any  kind  whatever."  The  bill 
was  continued  so  far  as  it  prayed'  a  divorce.  "V^ith  one  excep- 
tion, she  received  and  used  all  the  property  mentioned  in  the 
decree.  Before  she  reached  full  age,  thei  husband  filed  his  bill 
for  divorce,  which  was  granted,  and  the  wife  was  afterwards 
twice  married.  The  first  husband  having  deceased,  the  wife 
and  her  then  husband  commenced  a  suit  for  her  dower  in  the 
lands  of  the  former,  sold  on  execution  during  the  coverture,  as 
before  mentioned,  and  in  support  of  this  claim  it  was  urged — 1. 
That  the  decree  of  divorce  could  not  in  any  way  impair  the 
right  to  dower ;  2.  That  any  consent  she  might  have  given  to 
the  decree  entered  in  the  proceeding,  instituted  by  her  fdr 
divorce  and  alimony  could  not  bind  her,  for  two  reasons:  First, 
because  she  was  an  infant  at  the  time;  and  secondly,  because 
no  agreement  after  marriage,  made  with  the  husband,  can  have 
any  effect  to  bar  or  defeat  the  right  to  dower.  The  court  decided 
against  the  claim,  holding  that  the  provision  made  by  the 
decree  for  the  wife  was  in  lieu  of  dower;  that  such  a  decree 
against  an  infant  feme  covert,  though  rendered  with  her 
consent,  was  not  legal,  but  subject  to  reversal ;  yet  that  it  was 
not  void,  and  so  long  as  it  stood  unreversed  was  binding  upon 
her.  It  was  also  held  that  the  facts  and  circumstances  of  the 
case  showed  that  she  had  acquiesced  in  the  decree  after  she 
had  became  of  age. 

Impotence. 

18.  Impotence  is  defined  by  Mr.  Shelford  to  "consist  in  the 
incapacity  for  copulatipn,  or  in  the  impossibility  of  accomplish- 
ing the  act  of  procreation.'"    The  definition  given  by  Fraser  is 

>  Shelf.  Mar.  and  Div.  202. 
VOL.  I. — 10 
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substantially  the  same.*  Mr.  Bishop  regards  the  following  as  a 
better  definition:  " Impotence  is  such  an  incurable  incapacity 
as  admits  of  neither  copulation  nor  procreation."^  It  is  not 
necessary,  however,  to  enter  upon  the  details  of  this  subject,  in- 
asmuch as  it  is  admitted  on  all  hands  that  impotence  does  not 
render  a  marriage  void,  but  voidable  only,  and  consequently, 
unless  sentence  is  passed  during  the  lifetime  of  both  the  par- 
ties, the  marriage,  notwithstanding  this  impediment,  is  good.^ 

Effect  of  a  decree  annulling  a  voidable  marriage. 

19.  Whenever  a  marriage,  by  reason  of  any  pre-existing  im- 
pediment, is  regarded  as  voidable  by  the  law,  a  sentence  annul- 
ling the  marriage /or  such  cause  makes  it  void  ab  miiio,  and 
consequently  defeats  all  claim  to  dower  founded  thereon.* 
Impotence  is  a  disability  of  this  character,  and  although  it  is 
raentioned  in  the  statutes  of  most  of  the  States  as  a  ground  of 
divorce,  and  it  is  not  declared  whether  the  decree  shall  operate 
to  annul  the  marriage  as  from  the  beginning,  or  only  as  from 
the  date  of  its  rendition,  it  seems  clear  that  upon  principle  it 
comes  within  the  rule  applicable  to  other  voidable  marriages.' 
The  doctrine  is  the  same  where  fraud  is  made  a  ground  of  di- 
vorce. It  should  be  remembered,  however,  that  the  decree,  in 
order  to  have  this  effect,  must  be  founded  upon  one  of  the 
causes  which  render  a  marriage  voidable ;  for  if  a  divorce  be 
granted  for  matter  arising  subsequent  to  the  marriage  contract, 
that  does  not  render  the  marriage  void  ab  initio,  but  dissolves 
it  from  the  date  of  the  decree  only,  although  there  may  have 
been  good  cause,  by  reason  of  some  pre-existing  disability,  to 
annul  the  marriage  as  from  the  beginning.^ 

»  Fras.  Dom.  Eel.  53. 

'  Bishop,  Mar.  and  Div.  §  324. 

3  Ibid.  I  260  ;  Poynter,  Mar.  and  Dir.  123 ;  Elliott  v.  Gurr,  4  Phillim.  16,  19 ;  1 
Eng.  Ec;  166-8  ;  Sneed  ».  Ewing,  5  J.  J.  Marsh.  (Ky.)  460.  See,  as  to  Toidable 
marriages,  ante,  ch.  7,  §§  1,  2,  4.  Upon  the  subject  of  impotence  generally,  see 
Bishop,  Mar.  and  Div.  ch.  xx. ;  Shelf.  Mar.  and  Uiv.  201,  et  seq.,  and  authorities 
there  cited. 

*  Park,  Dow.  19 ;  Kenn's  case,  7  Co.  140,  43,  b.;  Roll.  Abr.  tit.  Dow.  (E.)  pi. 
1-5  ;  9  Vin.  Abr.  25^  tit.  Dow.  (E.)  pi.  1-5  ;  Co.  Litt.  32,  a.,  33,  b.;  Jenk.  44  ; 
Shelf.  Mar.  and  Div.  483-4  ;  1  Bl.  Com.  434  ;  Bishop,  Mar.  and  Dir.  ?§  690,  235  ; 
Aughtie  V.  Aughtie,  1  Phill.  201  ;  Perry  v.  PeTry,  2  Paige,  501, 

5  Bishop,  Mar.  and  Dir.  g  339. 

'  See  Park,  Dow.  20  ;  Uennington  o.  Whithipole,  referred  to  in  Howard  v.  Bartlet,  • 
Hob.  181 ;  cited,  Vaughan,  249,  322,  9  Vin.  Abr,  tit.  Dow.  (E.)  pi.  4. 
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Foreign  marriagea. 

20.  It  is  a  general  principle  of  international  law  that  mar- 
riages celebrated  in  a  foreign  country  or  state,  according  to  the 
laws  of  such  country  or  state,  shall  be  held  and  treated  as  good 
and  legal  marriages  everywhere.'  It  is-equally  well  settled  as 
a  general  proposition,  that  a  marriage  invalid  where  it  is  cele-* 
brated  is  everywhere  invalid.^ 

21.  In  England,  doubts  have  been  entertained  of  the  validity 
of  marriages  celebrated  in  Scotland  according  to  the  laws  of 
that  country,  between  persons  who  go  there  from  England  to 
evade  the  provisions  of  the  Marriage  Act.'  And  in  the  United 
States  there  is  a  reported  case  in  which  it  was  held  that  if 
parties  domiciled  in  one  State  where,  under  a  decree  of  divorce, 
they  are  prohibited  from  marrying  again,  go  into  another 
State  for  the  purpose  of  evading  the  law  of  their  domicile,  and 
there  contract  marriage,  such  marriage  is  void.*  But  this 
doctrine  is  opposed  by  several  cases,  in  which  the  precise  con- 
trary was  held."  In  Massachusetts,  since  the  decisions  referred 
to,  in  the  note  were  made,  the  rule  has  been  so  modi^d  by 
statute  as  to  conform  to  the  doctrine  of  the  case  of  Williams  v. 
Gates.' 


•  Story,  Confl.  Laws,  gg  79-81  ;  2  Kent,  92 ;  Park  on  Dower,  21  ;  Bishop,  Mar, 
and  Div.  ^  371  et  seq.\  Compton  v.  Bearcroft,  Bui.  N.  P.  114 ;  Sutton  v,  Warren,  10 
Met.  451  ;  Commonwealth  ».  Hunt,  4  Cush.  49  ;  Swift  v.  Kelly,  3  Knapp,  257  ;  Lacon 
».  Higgins,  3  Stark.  178 ;  Morgan  v.  McGhee,  5  Humph.  13  ;  Wall  v.  Williamson,  8 
Ala.  48  ;  Patterson  v.  Gaines,  6  How.  U.  S.  550 ;  .Phillips  v.  Gregg,  10  Watts,  158  ; 
Fomshill  v.  Murraj,  1  Bland,  479  ;  1  Koper,  Hash,  and  Wife,  496 ;  The  State  ».  Pat- 
terson, 2  Ired.  346  ;  Hiram  v.  I*ieroe,  45  Maine,  367.  [State  v.  Boss,  76  N.  C.  242. 
Philadelphia  v.  Williamson,  10  Phila.  176.] 

2  Bishop,  Mar.  and  Div.  J  390 ;  Greenwood  v.  Curtis,  6  Mass.  358,  378 ;  Dalrym- 
ple  V.  Dalrymple,  2  Hag.  Con.  R.  54  ;  Kent  u.  Burgess,  11  Sim.  361  ;  McCuUoch  ». 
McCulloch,  Perg.  257.  [See  Commonwealth  ».  Kenney,  120  Mass.  387.]  See,  also, 
the  cases  cited  in  the  preceding  note. 

'  Park  on  Dower,  22  ;  Ilderton  v.  Ilderton,  2  H.  Bl.  145  ;  Robinson  v.  Bland,  2 
Burr.  1080,  1  W.  Bl.  259  ;  Conway  v.  Beazley,  3  Hag.  Ec.  R.  639.  But  see  Comp- 
ton V.  Bearcroft,  Bull.  N.  P.  113 ;  and  Ex  parte  Hall,  1  Ves.  &  Bea.  112. 

*  Williams  v.  Oates,  5  Ired.  L.  (N.  C.)  535.  [Kinney  v.  Commonwealth,  30  Gratt. 
858.     State  ».  Kennedy,  76,  N.  C.  251.     See  Commonwealth  u.  Lane,  113  Mass.  458.] 

^  Medway  ».  Needham,  16  Mass.  157  ;  Putnam  v.  Putnam,  8  Pick.  433 ;  Cam- 
bridge V.  Lexington,  1  Pick.  506 ;  Dickson  v.  Dickson,  1  Yerger,  110.  [Van  Voor- 
his  V.  Bri^nall,  23  Hun.  260,  and  see  note  to  same  case  21  Am.  Law  Reg.  N.  S.  9.] 

»  Ante,  oh.  7,g  15. 
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22.  To  the  general  rule  that  marriages  good  by  the  laws  of 
the  country  where  solemnized  are  good  everywhere,  there  are 
some  exceptions,  among  which  incest  and  polygamy  are  re- 
garded as  the  principal.'  The  question,  however,  as  to  what 
malrriages  are  incestuous  by  the  law  of  nature,  is  full  of  diffi- 
culty. It  is  quite  certain  that  all  marriages  between  persons  in 
the  lineal  ascending  and  descending  degrees  of  blood  relation- 
ship, and  between  brothers  and  sisters  in  the  collateral  line, 
whether  of  the  whole  or  the  half  blood,  are  within  the  prohibi- 
tion.'' But  connections  in  the  collateral  line  of  consanguinity, 
between  relatives  -further  removed  than  brother  and  sister,  are 
not  deemed  incestuous  by  natural  law.'  Another  exception  to 
this  rule  is  where  persons  destitute  of  sufficient  mental  capacity 
enter  into  a  marriage  contract  abroad.  Such  a  contract,  if 
invalid  by  the  law  of  the  domicile,  would  be  so  treated  at  home, 
although  deemed  valid  by  the  law  of  the  country  where  it  was 
celebrated.^ 

23.  There  are  also  certain  exceptions  to  the  general  rule  that 
marriages  invalid  where  celebrated  are  invalid  everywhere. 
They  are  briefly  stated  by  Mr.  Bishop  as  follows:  "First: 
Cases,  in  which  the  parties  cannot  contract  marriage  in  accord- 
ance with  the  local  law  where  they  are.  Secondly :  Those 
wherein,  on  various  grounds,  a  local  law  has  sprung  up  in  the 
foreign  country,  applicable  to  sojourners  from  other  countries, 
under  which  they  are  married,  differing  from  the  general  lex 
loci  contractils,  yet  recognized  as  well  by  it,  as  by  the  law  of  their 
domicile.  To  which  may  be  added.  Thirdly,  The  case  .... 
of  a  victorious  invading  army  carrying  with  it  the  laws  of  its 


'  Story  on  Confl.  Laws,  g  113,  ■>.  ;  Bishop,  Mar.  and  Div.  ?  372. 

2  Bishop,  Mar.  and  Div.  §376;  Story,  Confl.  Laws,  §  114;  2  Kent,  Com.  83;  I 
Bufge,  Col.  and  For.  Laws,  188. 

3  Sutton  V.  Warren,  10  Met.  451  ;  Wightman  r.  Wightman,  4  John.  Ch.  343; 
Bishop,  Mar.  and  Div.  J  377.  In  a  recent  English  case  it  was  held  that  where  a  man 
domiciled  in  England  married  abi-oad  a  sister  of  his  deceased  wife,  the  marriage  being 
good  in  the  country  where  it  was  celebrated,  could  not  be  recognized  as  valid  in  Eng- 
land, on  the  ground  that  it  was  incestuous  by  the  laws  of  God.  Brook  v.  Brook,  3 
Smale  &  G.  481.  See  remarks  of  Mr.  Bishop  on  this  case.  Bishop  on  Mar.  and  Div. 
3d  ed.  2  131,  a.  See,  also,  dictum  of  Lord  Brougham  in  Warrender  v.  Warrender, 
9  BUgh,  89,  112  ;  s.  C.  2  Clark  &  Fin.  488,  531. 

*  Bishop,  Mar.  and  Div.  g  376;  True  v.  Ranney,  1  Fost.  K.  H.  52. 
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own  country,  for  the  protection  of  persons  within  its  lines  and 
general  range  of  dominion."' 

■  Bishop,  Mar.  and Div.  g  392,. 393,  399.  See,  also,  Rnding  v.  Smith,  2  Hag.  Con.  B. 
371  ;  Rogers'  Ec.  Law,  652  ;  Kent  v.  Burgess,  11  Sim,  361 ;  Lord  Clancurry's  case, 
Cruise  on  Dignities,  276  ;  Lloyd  v.  Petitjean,  2  Curt,  Ec.  251  ;  Calvin's  case,  7  Co. 
1,  17,  b.  ;  Campbell  v.  Hall,  Cowp^  204,  209  ;  Bex  v.  Brampton,  10  East,  282,  288  ; 
Fowler  v.  Smith,  2  Cal.  39  ;  PojTiter,  Mar.  and  Div.  289  ;  Woodd.  Dig.  238,  note ; 
1  Burge,  Col.  and  For.  Laws,  1,99  ;  2  Roper,  Husb.  and  Wife,  497  ;  Shelf.  Mar.  and 
Div.  78-87. 
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I  1.  Introductory. 
2,  3.  Alienage  at  conunon  law. 

4.  Naturalization  and   denization  at 
common  law. 

5,  6.  Alienage  iathe  United  States. 
7-50.  In  the  several  States. 

51,  In  the  District  of  Columbia. 


§  52.  American  statutory  modifications 
of  the  common  law  considered. 

53.  Naturalization  in  the  United  States. 

54-58.  Naturalization  in  the  United 
States  prospective  only. 

59-61.  What  persons  can  not  become 
citizens. 


1.  In  pursuing  our  inquiries  upon  that  branch  of  the  law 
which  relates  to  the  legal  capacity  of  the  demandant  to  take  and 
enjoy  the  estate  of  dower,,  and  the  personal  disabilities  which,  in 
some  instances,  prevent  it  from  attaching,  our  work  would  be 
but  imperfectly  performed,  did  we  omit  to  notice  the  disqualifi- 
cation arising  from  alienage,  which,  established  at  a  very  early 
iate,  continues,  though  in  a  somewhat  modified  form,  to  exist 
in  England,  and  in  several  of  the  American  States. 

Alienage  at  common  law. 

2.  An  alien  is  defined,  in  general  terms,  to  be  one  who  is  born 
om  of  the  allegiance  of  the  king  or  commonwealth.*  By  the 
common  law  a  person  laboring  under  this  disability  is  incapable 
of  acquiring  title  to  real  property  by  descent,  nor  can  he  ac- 
quire any  other  right  in  lands  by  title  created  by  mere  opera- 
tion of  law.  If  an  alien  purchase  land,  or  if  land  be  devised  to 
him,  ';he  general  rule  is  that  he  may  take  and  hold  the  estate 
until  in  inquest  of  ofiice  had ;  but  upon  his  death,  it  would  in- 
stantly and  of  necessity,  without  any  inquest  of  office,  escheat 
to  and  vest  in  the  State,  because  he  is  incompetent  to  transmit 

'  Com.  Dig.  tit.  Alien,  A. :  1  Inst.  sec.  198 ;  Wood's  Inst,  23 ;  Calvin's  case,  7 
Co.  16,  a. ;  Ainslie  v.  Martin,  9  Mass.  454,  459  ;  Martin  v.  Woods,  Ibid.  377  ;  Jack- 
son V.  Burns,  3  Binney,  75  ;  Dawson  v.  Godfrey,  4  Cranch,  321  ;  Lambert's  Lessee 
V.  Paine,  3  Ibid.  97  ;  Kelly  v.  Harrison,  2  John.  Cas,  29,  32,  note ;  2  Kent,  SO, 
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by  hereditary  descent.^  The  reasons  for  not  admitting  aliens  to 
the  privileges  of  citizens  are  thus  stated  by  Lord  Coke  :  1.  The 
secrets  of  the  realm  might  thereby  be  discovered.  2.  The  reve- 
nues of  the  realm,  (the  sinews  of  war,  and  ornament  of  peace,) 
should  be  taken  and  enjoyed  by  strangers  born.  3.  It  should 
tend  to  the  destruction  of  the  realm.  Which  three  reasons,  he 
adds,  do  appear  in  the  statute  of  2  H.  5  Cap  and  4  H.  5  Cap.* 

3.  As  the  estate  of  dower  is  created  by  mere  operation  of  law, 
it  follows  as  a  natural  sequence  to  the  premises  above  stated, 
that  an  alien  can  not  take  as  tenant  in  dower.  Accordingly 
we  find  it  laid  down  as  an  established  rule  in  the  common  law, 
that  "  if  a  man  taketh  an  alien  to  wife  and  dieth,  she  shall  not 
be  endowed."  So,  also,  "if  the  husband  be  an  alien,  the  wife 
shall  not  be  endowed.'"  This  stern  rule  of  the  common  law 
was  somewhat  relaxed,  in  the  time  of  Henry  V.,  by  an  act  of 
Parliament,  under  which  alien  women  who  from  thenceforth 
should  be  married  to  Englishmen  by  license  of  the  king,  were 
enabled  to  demand  their  dower  after  the  death  of  their  hus- 
bands in  the  same  manner  as  Englishwomen  f  but  the  rule  in 
England,  in  other  respects,  continued  without  any  material 
change  until  a  comparatively  recent  date.  By  the  statute  of 
7  &  8  Victoria,  chapter  66,  it  is  provided  that  foreign  women, 
married  to  British  subjects,  shall  thereby  become  naturalized. 
And  as  the  effect  of  naturalization  is  to  remove  the  disability/ 
resulting  from  alienage,  the  consequence  is  that,  under  thisi' 
statute,  alien  women  married  to  British  subjects  are  not  de/ 
barred,  by  reason  of  their  alienage,  from  the  enjoyment  of  the 
estate  of  dower.  But  this  act  does  not  appear,  by  its  terms,  t) 
— ? 1- 

'  2  Kent,  53,  54;  Calvin's  case,  7  Co.  25,  a.;  1  Ventr.  Rep.  417  ;  Page's  cas/,  5 
Co.  52,  a.;  Collingwood  s.'Pace,  1  Sid.  Rep.  193  ;  s.  u.  1  Lev.  Rep.  59  ;  Plowd.Xep. 
229,  b.*230,  a.;  Co.  Litt.  2,  b.;  Fox  v.  Soutiiack,  12  Mass.  143;  Fairfax  v.  Hmter, 
7  Cranch,  603,  619,  620;  Orr  i>.  Hodgson,  4  Wheat.  453;  GoTerneur  ».  Robritson, 
1 1  Ibid.  332  ;  University  v.  Miller,  3  Dev.  192,  196/;  Montgomery  v.  Darion,  IS.  H. 
475  ;  People  v.  Folsom,  5  Cal.  373.  / 

z  Calvin's  case,  7  Co.  18,  b.  ^  J 

»  Co.  Litt.  31,  b.;  32,  a.;  Jenk.  Cent.   I,  Ca.  2  ;  2  Saund.  46,  n.  5  ;  2  Bj.  Com. 
131  ;  1  Bae.  Ab.  135,  tit.  Aliens ;  9  Viner's  Ab.  211,  tit.  Dower,  pi.  12 ;  lark  on 
Dower,  228,  229  ;   1  Greenl.  Cruise,  173,  §?  29,  30  ;  2  Kent's  Com.  54  ;  4  Ilid.  36 ; 
Lambert  on  Dower,  15;  Calvin's  case,  7  Co.  25,  ».  and  b.;  1  Ventr.  417  ;  MoUoy, . 
364  ;  Lord  Fairfax's  case,  7  Cranch,  629. 

«  Co.  Litt.  by  H^rg.  &  Butler,  31,  b.,  n.  9  ;  1  Thomas'  Coke,  572,  n.  15  ;  2  Danv. 
652,  pi.  3 ;  9  Viner's  Ab.  210,  211,  tit.  Dower,  pi.  3,  4  ;  Park  on  Dower,  228  ;  1  Bac. 
Ab.  136,  tit.  Alien,  note.  , 
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extend  to  cases  where  the  husband  is  an  alien  and  the  wife  a 
subject  tO'the  British  qrown,  and  as  to  this  class  of  cases,  there- 
fore, the  rule  as  stated  by  Lord  Coke  remains  in  substance  un- 
changed.' 

J^ed  of  naturalization  and  denization  ai  comman  law. 

4.  To  the  general  rule  that  an  alien  was  incapable  of  becom- 
ing a  tenant  in  dower,  the  common  law  annexed  the  important 
qualification  that  naturalization  by  act  of  Parliament,  or  deni- 
zation by  letters  patent  from  the  king,  should  remove  the  disa- 
bility, and  permit  the  estate  to  attach.^  According  to  the  princi- 
ples of  the  English  law,  if  an  alien  be  naturalized  by  act  of 
Parliament  he  is  put  in  exactly  the  same  condition,  except  as  to 
eligibility  to  office,  as  if  he  had  been  born  in  the  dominions  of 
the  king,  and  in  all  respects  inherits  like  a  natural-born  subject.' 
And,  under  the  theory  of  the  English  constitution,  which  con- 
fers upon  Parliament  powers  almost  omnipotent  in  their  char- 
acter, the  retrospective  energy  of  an  act  of  naturalization  is  such 
that  it  relates  back  to  the  period  of  the  birth  of  the  party,  and 
consequently  where  an  alien  wife  is  naturalized  she  is  thereby 
rendered  dowable  of  all  lands  of  which  her  husband  was  seised 
during  the  coverture,  including  those  conveyed  by  him  before 
her  incapacity  was  removed.*  But  with  denization  the  effect  is 
different.  A  denizen  occupies  a  kind  of  middle  state  between 
an  alien  and  a  natural-born  subject,  and  partakes  of  the  char- 
acteristics of  both.*  And  although  by  denization  the  disability 
to  take  as  tenant  in  dower  is  removed,  nevertheless  the  right 
operates  prospectively  only,  and  is  confined  to  such  lands  as 
were  held  by  the  husband  at  the  time  the  wife  became  a  denizen, 

[•  This  disability  is  now  removed  by  Stat.  33  Vict.  c.  U,  g  2,  which  proTides  that 
real  and  personal  property  of  every  description  may  be  taken,  acquired,  held  and  dis- 
posed of  by  an  alien,  in  the  same  manner  in  all  respects  as  by  a  natural-born  British 
subject,  and  that  a  title  to  real  and  personal  property  of  every  description  may  be  de- 
rived through,  from,  or  in  succession  to  an  alien,  in  the  same  manner  in  all  respects  as 
through,  from,  or  in  succession  to  a  natural-bom  British  subject.  The  act  is  not  retro- 
spective.    Sharp  V.  St.  Sauveur,  L.  R.,  7  ch.  343.] 

2  Co.  Litt.  33,  a.;  Menvil's  case,  13  Co.  23  ;  Jenk.  Cent.  1,  case  2;  8  Petersd.  Abr. 
478  ;  9  Vin.  Ab.  212,  pi.  19  ;  Park,  Dow.  228. 

'  Co.  Litt.  129,  a.;  1  Bac.  Ab.  tit.  Alien,  b.;  2  Bl.  Com.  250 ;  1  Ibid.  134. 

*  Co.  Litt.  33,  a.;  9  Vin.  Abr.  212,  pi.  19 ;  1  Bl;  Com.  374,  note  21  ;  Park,  Dow. 
228 ;  1  Greenl.  Cruise,  174,  §  30. 

•  1  Bl.  Com.  374;  11  Co.  67. 
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and  such  as  he  may  thereafter  acquire.  As  to  all  lands  aliened 
hy  the  husband  prior  to  the  denization  of  the  wife,  no  right  of 
dower  attaches ;  "  for,"  says  Lord  Coke,  "  she  was  absolutely  dis- 
abled by  the  law,  and  by  her  birth  not  capable  of  dower,  but 
her  capacity  and  ability  began  only  by  her  denization.'"  In 
the  United  States  the  general  doctrine  is,  that  naturalization 
under  the  laws  of  Congress  has  an  effect  similar  to  that  created 
in  England  by  denization.  It  does  not  possess,  in  the  estima- 
tion of  our  courts,  the  retroactive  power  attributed  to  the  acts 
of  the  Parliament  of  Great  Britain.'' 

Alienage  as  a  ground  of  disability  in  the  United  States. 

6.  At  one  period  in  the  history  of  our  country,  many  inter- 
esting questions  respecting  rights  of  citizenship  and  of  property, 
growing  out  of  the  anomalous  condition  of  things  produced  by 
the  war  of  the  Eevolution  and  the  recognition  of  American  inde- 
pendence by  the  British  government,  were  presented  to  our  courts 
for  judicial  determination.  Thus,  in  Ainslie  v.  Martin,'  a 
person  born  in  the  colonies  voluntarily  withdrew  into  other 
parts  of  the  British  dominions  before  our  independence  was 
established,  and  never  returned.  The  question  afterwards  arose 
whether  he  was  to  be  considered  a  subject  to  the  State  in  which 
he  was  born,  and  it  was  determined  in  the  affirmative,  upon  the 
ground  that  his  allegiance  accrued  to  the  State  as  the  lawful 
successor  of  the  king.  A  contrary  doctrine  had  been  held  by 
the  same  court  in  the  cases  of  Gardner  v.  Wood  and  Kilham  v. 
Ward,*  and  was  afterwards  asserted  in  the  case  of  Phipps."  The 
view  of  these  earlier  cases  is  also  fair^  deducible  from  the  dis- 
cussion in  Mcllvaine  v.  Coxe,°  and  Chancellor  Kent  considers  it 
the  more  reasonable  doctrine  that  no  antenatus  ever  owed  alle- 
giance to  the  United  States,  nor  to  any  individual  State,  provided 
he  withdrew  himself  from  this  country  before  the  establishment 
of  our  independent  government,  and  settled  under  the  king's 
allegiance  in  another  part  of  his  dominions,  and  never  after- 

1  Menril's  case,  13  Co.  23 ;  Co.  Litt.  33  a.  ;  Jenk.  Cent.  1,  Ca.  2  ;  8  Petersd.  Ab. 
478  ;  9  Viner's  Ab.  212,  pi.  19  :  1  Bl.  Com.  374,  n.  19  ;  1  Greenl.  Cruise,  174,  ?  30  ; 
Park  on  Dower,  228. 

'  See  post,  §  54  et  seq. 

^  Ainslie  v.  Martin,  9  Mass.  454. 

*  Gardner  v.  Wood,  2  Mass.  244,  note  ;  Eilham  v.  Ward,  2  Mass.  236. 

*  Case  of  Phipps,  2  Pick.  394,  note. 

«  Mcllvaine  v.  Coxe,  2  Cranch,  280  ;  4  Ibid.  209. 
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wards,  prior  to  the  treaty  of  peace,  returned  and  settled  here.' 
Where  a  native  of  Great  Britain,  a  soldier  in  the  British  army, 
deserted  from  that  army  during  the  war  of  the  Revolution, 
and  was  domiciled  in  Connecticut  at  the  period  of  the  treaty 
with  Great  Britain  by  which  the  independence  of  the  United 
States  was  acknowledged,  it  was  held  that  he  hereby  became  a 
citizen  of  the  United  States."  These,  and  questions  of  a  kindred 
character,  though  invested  with  much  interest  at  the  period 
when  they  arose,  have,  in  the  progress  of  time,  become  of  but 
little  practical  importance.  The  rights  of  property,  as  affected 
by  discordant  claims  springing  from  questions  of  allegiance  to 
the  old  government  or  to  the  new,  have  been,  in  a  great  measure, 
adjusted.  It  is  very  rarely,  though  it  sometimes  occurs,  that  a 
case  arises  involving  the  consideration  of  these  questions,  or 
any  necessity  for  their  determination.  The  provision  of  the 
treaty  of  1794  between  the  United  States  and  Great  Britain,  by 
which  British  subjects  were  confirmed  in  the  titles  which  they 
then  held  to  lands  in  this  country,  and  as  to  those  lands  were 
r^ot  to  be  regarded  as  aliens,  was  also  temporary  in  its  charac- 
ter, inasmuch  as  it  applied  only  to  titles  existing  at  the  time  the 
treaty  was  made.  At-  this  day  it  is  regarded  in  a  measure  as 
obsolete.' 

6.  In  the  United  States  an  alien  is  defined  to  be  a  person 
born  out  of  the  jurisdiction  and  allegiance  of  the  Federal 
goViCrnment.*  But  by  act  of  Congress  of  February  10th,  1855, 
any  person  born  out  of  the  limits  and  jurisdiction  of  the  United 
States,  whose  father,  at  the  time  of  the  birth  of  such  person, 
was  a  citizen  of  this  country,  shall  be  deemed  and  is  declared  a 
citizen  of  the  United  States.  It  is  provided,  however,  that  the 
rights  of  citizenship  shall  not  extend  to  any  person  whose 
father  never  resided  in  the  United  States."  Congress,  by  legis- 
lation, has  provided  the  mode  and  directed  the  manner  in  which 
aliens  may  become  naturalized,  ^nd  thereby  admitted  to  the 


'  2  Com.  40  ;  Kespublica  v.  Chapman,  1  Dallas,  53  ;  Jackson  v.  White,  20  John. 
313  ;  Calais  v.  Marshiield,  30  Maine  B.  511  ;  see,  also,  Inglis  v.  The  Trustees  of  the 
Sailor's  Snug  Harbor,  3  Peters'  U.  S.  Rep.  99,  122,  123. 

*  Hebron  t).  Colchester,  5  Day,  169.  See,  upon  this  gubjeot,  2  Kent's  Com.  39-50, 
and  note  to  Eelly  v.  Harrison,  2  John.  Cas.  29,  31. 

'  2  Kent,  69. 

*  Ibid.  50  ;  see  AinsUe  w.  Martin,  9  Mass.  454  ;  Martin  v.  Woods,  Ibid.  877. 
«  10  Stat.  604,  ?  1  ;  Brightly's  Oig.  132.     [Rev.  Stat.  U.  S.  351.] 
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rights  of  citizensliip.'  It  has  also,  to  some  extent,  abrogated 
the  senseless  rule  of  the  common  law  affecting  the  legal  status 
and  marital  rights  of  alien  women  who  are  married  to  citizens 
of  the  United  States.  But,  as  a  general  rule,  the  rights  and 
privileges  of  aliens  within  the  several  States,  while  they  con- 
tinue to  hold  that  relation,  particularly  with  reference  to  in- 
terests in  real  estate,  are  made  the  subject  of  statutory  regula- 
tions in  those  States  respectively.  It  is  to  these  regulations,  as 
well  as  to  some  portions  of  the  acts  of  Congress  above  referred 
to,  and  some  of  the  adjudicated  cases  bearing  thereon,  that  it 
is  now  proposed  to  invite  the  attention  of  the  reader. 

7.  Arkansas. — By  the  act  of  1837,  in  force  in  Arkansas,  all 
aliens  residing  in  that  State  who  have  made  declaration  accord- 
ing to  law  of  their  intention  to  become  citizens  of  the  United 
States,  are  made  capable  of  taking  by  deed  or  will  any  estate  in 
lands,  and  of  holding,  aliening,  or  devising  the  same;  and  upon 
the  decease  of  any  alien  having  title  to  lands  according  to  that 
act,  his  estate  shall  pass  and  descend  in  the  same  manner  as  if 
he  were  a  citizen  of  the  United  States ;  and  it  shall  be  no  objec- 
tion to  the  husband,  widow,  or  kindred  of  such  alien,  or  of  any 
citizen  deceased,  taking  lands  by  virtue  of  the  law  regulating 
the  distribution  of  intestates'  estates,  that  they  are  aliens,  if  at 
the  time  of  the  death  of  the  intestate  they  reside  within  the 
limits  of  the  United  States.^ 

The  act  regulating  dower  provides  that  "the  widow  of  an 
alien  shall  be  entitled  to  dower  of,  the  estate  of  her  husband,  in 
the  same  manner  as  if  such  alien  had  been  a  native-born  citizen 
of  this  State."' 

8.  Alabama. — It  has  been  held  in  Alabama  that  the  wife  of  an 
alien,  though  herself  an  American  citizen,  is  not  dowable  of  his 
lands.^  The  following  provisions  are  contained  in  the  Code  of 
1852:— 


•  See  2  Kent,  51-53,  where  most  of  these  acts  are  referred  to,  and  their  various  re- 
quirements pointed  out  and  discussed. 

2  Eev.  Stat.  ch.  7,  ?  1  I  Dig.  of  Stat.  (1848,)  149  ;    Dig.  of  Stat.  (1858,)  p.  145. 
[EeT.  Stat.  1874,  p,  185.] 

»  Eev.  Stat.  1837,  ch.  52,  ?  2  ;  Dig.  of  Stat.  (1848,)  p.  444;  Dig.  of  Stat.  (1858,) 
p.  451.     [Eev.  Stat.  1874,  p.  455,  sec.  2211.] 

<  Congregational  Church  v.  Morris,  8  Ala.  182.  See,  also,  Jinkins  v.  Noel,  3  Ste-w 
60  ;  Smith  v.  Zaner,  4  Ala.  99  ;  State  v.  Primrose,  3  Ala.  546  ;  Etheridgc  v.  Malem 
pre,  18  Ala.  565. 
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J  1580.  When  the  next  of  kin  of  the  intestate  are  incapable  of  inheriting, 
from  alienage,  the  estate  descends  to  the  nearest  of  kin  of  the  intestate,  who  is 
a  citizen  of  the  United  States. 

2  1591.  Any  estate,  or  interest  in  real  property,  devised  to  a  person  or  corpo- 
ration incapable  of  taking,  descends  to  the  nearest  of  kin  capable  of  taking,  or 
if  he  have  no  heirs  competent  to  take,  to  the  residuary  devisee,  if  any  be  named 
in  the  will  capable  of  holding  such  estate  or  interest;  otherwise  to  the  husband 
or  wife;  otherwise  to  the  State.' 

9.  Connedimt. — The  Compiled  Statutes  of  1854  contain  the 
following  provisions : — 

?  6.  Any  alien  who  is  a  resident  of  this  State  or  of  any  of  the  United  States, 
may  purchase,  hold,  inherit  or  transmit  real  estate  in  this  State,  in  as  full  and 
ample  a  manner  as  native  born  citizens ;  and  the  wife  of  any  alien  capable  of 
holding  land  in  this  State,  may  take  and  hold  land  in  this  State  by  devise  or 
inheritance,  and  shall  be  entitled  to  dower  in  the  land  of  her  deceased  husband ; 
and  the  children  and  other  lineal  descendants  of  any  person  capable  of  holding 
lands  in  this  State,  may  take  and  hold  such  land  as  heirs  at  law  of  such  ancestor. 

?  7.  All  conveyances  and  transfers  of  real  estate,  or  of  any  interest  therein, 
by  deeds,  devise  or  otherwise,  heretofore  made  to  any  foreigner  not  authorized 
by  law  to  hold  real  estate,  and  all  conveyances  and  transfers  of  the  same  by 
such  foreigner,  are  confirmed  to  such  foreigner,  his  heirs  or  assigns,  and  made 
effectual  to  all  intents  and  purposes,  as  though  such  foreigner  had  been  a  native 
born  citizen.' 

10.  California. — By  the  constitution  of  California,  foreigners 
who  are  bona  fide  residents  of  the  State  may  enjoy  the  same 
rights  in  respect  to  their  possession,  enjoyment,  and  inheritance 
of  property  as  native-born  citizens.'  By  the  act  of  April  19, 
1856,  aliens  are  permitted  to  inherit  and  hold  by  descent  in  as 
full  a  manner  as  though  they  were  native-born  citizens  of  the 
State  or  of  the  United  States ;  provided,  that  no  non-resident 
foreigner  shall  take  and  enjoy  any  real  estate  within  the  limits 

'  [In  Alabama  an  alien  resident  or  non-resident  may  now  take  and  hold  property, 
real  and  personal,  either  by  purchase,  descent  or  devise,  and  may  dispose  of  and  trans- 
mit the  same  by  sale,  descent  or  devise  as  a  native  citizen,  and  an  alien  devisee  or  next 
of  kin  of  any  person  dying  in  the  State  possessed  of  real  or  personal  property  may 
take  or  inherit  such  property  to  the  exclusion  of  the  State,  and  of  more  remote,  native 
or  naturalized  heirs  of  the  decedent ;  Code  of  Ala.  1876,  2§  2860,  2862.  See  For- 
rester i>.  Forrester,  39  Ala.  320.] 

'  Comp.  Stat.  Conn.  1854,  p.  630.  [See  General  Statutes,  1875,  p.  4.]  For  for- 
mer laws  see  Stat.  Conn.  1838,  p.  287  ;  Rev.  Stat.  1849,  tit.  29,  ch.  1,  ?  6.  In  Sis- 
tare  V.  Sistare,  2  Root,  468,  decided  in  1796,  dower  was  refused  to  the  alien  widow  of 
a  naturalized  foreigner  who  had  died  intestate  ;  bat  the  decision  was  placed  upon  the 
ground  that  she  was  wilfully  absent  from  him  without  his  consent,  she  having  remained 
in  a  foreign  country.     See,  also.  Whiting  v.  Stevens,  4  Conn.  44. 

»  Art.  1,  I  17. 
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of  the  State  after  five  years  from  the  time  he  shall,  inherit  the 
same ;  but  in  case  he  do  not  appear  or  claim  the  estate  within 
that  period,  then  it  shall  be  sold,  and  the  proceeds  held  for  the 
benefit  of  the  non-resident  or  his  legal  representatives,  to  be 
paid  within  five  years  thereafter  upon  demand,  and  the  produc- 
tion of  satisfactory  evidence  of  his  or  their  right  thereto.  In 
the  event  that  no  proper  claim  to  the  fund  is  made  within  the 
extended  term  of  five  years,  it  becomes  the  property  of  the 
State.' 

11  Delaware. — By  the  Revised  Code  of  1852,  aliens  are  per- 
mitted to  purchase  and  hold  real  estate  after  having  made  a 
declaration  of  their  intention  to  become  citizens.  So,  also,  they 
may  take  by  descent,  provided  they  are  residents  of  the  United 
States  at  the  death  of  the  intestate  ;  and  an  alien  widow  resid- 
ing in  the  United  States  at  the  death  of  her  husband  is  entitled 
to  dower.^  The  foregoing  provisions  are  made  retrospective  to 
January  22,  1811.' 

12.  Florida. — Aliens  of  any  country  or  nation  whatever  m.ay 
purchase,  hold,  sell,  convey,  or  devise  any  lands  and  tenements 
in  this  State,  to  the  same  extent  and  with  the  same  right  as  citi- 
zens of  the  United  States.  Tn  making  title  by  descent,  it  shall 
be  no  bar  to  a  party  that  any  ancestor,  through  whom  he  de- 
rives his  descent  from  the  intestate,  is  or  hath  been  an  alien.* 

13.  Georgia. — Any  adult  male  alien  resident  of  the  State,  who 
has  given  notice  of  his  intention  to  become  a  citizen  of  the 
United  States  according  to  the  acts  of  Congress,  is  authorized  to 
receive,  purchase,  and  hold  real  estate  as  fully  and  completely 
as  if  he  were  a  citizen  of  the  United  States,  and  after  he  shall 
have  become  a  citizen  by  taking  the  oath  ef  allegiance  in  th^ 
manner  prescribed  by  the  acts  of  Congress,  he  is  authorized  to 
convey,  devise,  or  mortgage  his  real  estate,  or  any  part  thereof.® 
Adult  female  aliens  and  minor  aliens  becoming  residents  of  the 
State,  are  authorized  to  receive,  purchase  and  hold  real  estate ; 
and  the  former  may  convey,  devise,  or  mortgage  the  same  with- 

1  Wood'siCal.  Dig.  427,  Art.  2366.  [See  Civil  Code,  see.  140-4.]  See  Eamires 
V.  Kent,  2  Cal.  .558  ;  People  v.  Folsom,  5  Cal.  373  ;  Siemmessen  v.  Bofer,  6  Cal.  250 ; 
Farrell  v.  Enright,  12  Cal.  450  ;  State  v.  Sogers,  13  Col.  159. 

"  Kev.  Code  1852,  ch.  81,  §  I.     [Rev.  Code  1874,  p.  493.] 

»  Ibid.  ?  2.     [Rev.  Code  1874,  p.  493.] 

♦  Acts  of  Nov.  17,  1829,  and  February  17,  1833 ;  Thompson's  Dig.  p.  190.  [Mo- 
Clellan's  Dig.  1881,  p.  470.] 

»  Act  of  Dec.  21,  1849,  §  1  ;  Cobb's  New  Dig.  367. 
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out  restriction,  iand  with  the  same  powers  as  to  the  disposal 
thereof,  as  males  when  they  become  citizens  of  the  United 
States.*  In  case  of  the  death  of  any  male  alien  before  perfect- 
ing his  right  to  citizenship,  his  real  estate  does  not  escheat, 
but  is  to  be  disposed  of  according  to  the  provisions  of  the  stat^ 
ute  relating  to  the  devise  or  descent  of  land  to  aliens.^ 

14.  Illinois. — Aliens  may  acquire,  hold,  and  dispose  of  real 
estate,  and  transmit  the  same  by  descent,  in  this  State,  precisely 
as  natural-bom  citizens  of  the  State  or^^of  the  United  States  may 
do.'  It  is  also  provided  that  "  the  widow  of  an  alien  shall  be 
entitled  to  dower  of  the  estate  of  her  husband  in  the  same  man- 
ner as  if  such  alien  had  been  a  native-born  citizen  of  the 
United  States."* 

15.  Indiana. — The  Revised  Statutes  of  1852  provide  that 

No  person  except  a  citizen  of  the  United  States,  or  an  alien  who  shall  be  at 
the  time  a  bona  fide  resident  of  the  United  States,  shall  take,  hold,  convey,  de- 
vise, or  pass  by  descent,  lands,  except  in  such  oases  of  descent  or  devise  as  are 
wrovided  for  by  law.  \ 

Sec.  3.  No  title  of  any  resident  inhabitant  of  this  State,  who  was  in  actual 
possession  of  any  lands  on  the  first  day  of  November,  one  thousand  eight  hun- 
dred and  fifty-one,  or  at  any  time  previous,  nor  of  any  person  holding  under  such 
resident,  shall  be  defeated  or  prejudiced  on  account  of  his  own  alienism,  or  the 
alienism  of  any  person  through  whom  his  title  may  have  been  derived." 

I 

A  further  provision  declares  that "  the  alienage  of  any  woman 
shaJl  not  bar  her  right  to  one  third  of  her  husband's  lands,  if 
her  husband  was  a  citizen  of  the  United  States,  or  if,  being  an 
alien,  he  had  compiled  with  the  laws  of  this  State  to  entitle  him 
to  hold  lands.'" 

■  Act  of  Dec.  21,  18*9,  ?  3  ;  Cobb's  New  Dig.  368. 

2  Ibid.  J  3.  For  the  law  referred  to  in  this  section,  see  Cobb's  New  Dig.  253 ; 
Act  of  Dec.  15,  1810.  [Aliens,  the  subjects  of  governments  at  peace  with  the  United 
States  and  the  State  of  Georgia,  are  entitled  to  all  the  rights  of  citizens  of  other  States 
resident  in  the  State,  and  have  the  privilege  of  purchasing,  holding,  and  conveying  real 
estate.  Code  of  Ga.  1873,  ?  1667.  See  Mitchell  v.  Ward,  60  Ga.  .525 ;  Headman  v. 
Kose,  63  Ga.  458.]- 

»  Act  of  Feb.  17,  1851  ;  2  Stat.  111.  (1858,)  p.  815.     [Rev.  Stat.   1880,  p.  129.] 

«  Act  of  March  3,  1845,  1  Purple's  Dig.  p.  494,  ch.  2,  ?  2  ;  I  Stat,  of  III.  (1858,) 
p.  151  ;  see  Sisk  v.  Smith,  1  Gilm.  513.     [Bev.  Stat.  1880,  p.  425.] 

»  1  Kev.  Stat.  1852,  p.  232,  ?§  1,  3.  [Natural  persons  who  are  aliens  whether  they 
reside  in  the  United  States  or  any  foreign  country  may  now  acquire,  hold  and  enjoy 
real  estate  in  Indiana,  and  may  convey,  devise,  mortgage  or  otherwise  incumber  the 
same  like  citizens  of  the  State  ;  Act  April  16,  1881  ;  Laws  18S1,  p.  84.] 

'  1  Rev.  Stat;  1852,  p.  255,  ?  43.  For  the  former  law,  see  Rev.  St.  1843,  p.  414,; 
and  -p.  431,  ch.  28,  §  105.  See,  also,  Doe  v.  Lazerly,  1  Carter,  2^34  ;  Eldon  v.  Doe, 
6  Blackf.  341  ;  State  v.  Blackmo,  8  Blackf.  246.     [1  Rev.  Stat.  p.  415.] 
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16.  Iowa. — The  constitution  of  1857  contains  the  following 
provision : — 

Foreigners  who  are,  or  may  hereafter  become  residents  of  this  State,  shall 
enjoy  the  same  rights  in  respect  to  the  possession,  enjoyment,  and  descent  of 
property,  as  native-born  citizens.' 

By  the  act  of  March  15, 1858,  aliens  residing  in  the  United 
States  who  have  declared  their  intention  to  become  citizens,  and 
aliens  resident  in  the  State,  are  capable  of  acquiring  real  estate 
by  descent  or  purchase,  and  of  holding  and  alienating  the 
same,  as  if  they  were  citizens.  Aliens  may  also  t^ike  by  devise 
or  descent  from  any  person  capable  at  the  time  of  hjs  death  of 
holding  lands  in  the  State.  So,  also,  they  may  purchase  lands 
from  any  person  authorized  to  hold  the  same  at  the  time  of 
such  purchase;  but  they  must  sell  and  convey  such  lands  within 
ten  years  from  the  date  of  the  purchase,  or  the  taking  effect  of 
the  enactment,  to  some  person  capable  of  acquiring  and  holding 
absolute  title  to  real  estate.  The  act  contains  a  saving  as  to 
previous  acquisitions.  It  is  also  provided  that  every  married 
woman  whose  husband  dies,  capable  at  the  time  of  his  death 
of  acquiring  and  holding  an  absolute  title  to  real  estate,  though 
she  be  an  alien,  shall  be  entitled  to  the  same  rights  of  dower  as 
if  she  were  a  resident  of  the  State.  If  a  citizen  dispose  of  his 
property  by  will  to  an  alien  non-resident,  and  subsequently  to 
the  making  of  the  will  the  latter  becomes  a  resident,  the  devise 
or  bequest  becomes  operative.^ 

17.  Kentucky. — In  Hunt  v.  Warnicke,^  it  was  held  that  under 
the  ordinance  of  Virginia  of  1776  the  common  law  of  England 
relating  to  aliens  was  in  force  in  Kentucky.  In  Fry  v.  Smith, 
decided  in  1834,  it  was  held  that  lands  in  that  State  do  not  pass 
by  descent  to  heirs  who  are  aliens,  but  vest  in  the  Common- 
weath  without  office  found.*    The  case  of  Alsberry  u  Hawkins,* 

1  Const.  1857,  Art.  1,  §  22.     [McLean's  Stat.  1880,  p.  1223.] 

2  Act  of  March.  15,  1858  ;  Iowa  Eer.  Laws,  (I860,)  p.  421,  ^J  2488-2493.  See 
Stemple  v.  Herminghouser,  3  Iowa,  408.  [The  existing  laws  of  Iowa  now  provide 
that  aliens,  whether  they  reside  in  the  United  States  or  any  foreign  country,  may 
acquire,  hold,  and  enjoy  property,  and  may  convey,  devise,  mortgage,  or  otherwise 
encumber  the  same  in  like  manner  and  with  the  same  effect  as  citizens  of  the  State : 
McLain's  Stat.  1880,  p.  539.  And  the  widow  of  a  nop-resident  alien  is  entitled  to  the 
same  rights  in  the  property  of  her  husband  as  a  resident  except  as  against  a  purchaser 
from  the  decedent:  Id.  p.  655.] 

'  Hunt  V.  Warnicke,  Hard.  61. 

*  Pry  V.  Smith,  2  Dana,  39.  See,  also,  Dudley  ».  (Jrayson,  6  Mon.  260  ;  Steven- 
son V.  Dunlap,  7  Mon.  143. 

•  Alsberry  v.  Hawkins,  9  Dana,  177. 


CH.  IX.]  ALIENAGE   AS  AFFECTING  DOWEK.  161 

determined  in  1839,  presented  a  question  of  more  than  ordinary 
interest.  The  facts  were  as  follows:  Thomas  Alsberry,  and 
Leah  his  wife,  once  citizens  of  Kentucky,  emigrated  in  1824  to 
the  province  of  Texas,  where  he  died  in  1826,  and  where  she 
continued  to  reside  until  1836,  when  she  returned  to  Kentucky, 
for  temporary  purposes,  intending  to  go  back  to  Texas  as  her 
home.  A  short  time  after  her  arrival  in  Kentucky  she  insti- 
tuted proceedings  for  dower  in  lands  which  had  been  purchased 
from  her  deceased  husband  during  the  coverture,  and  prior  to 
their  removal  to  Texas.  Her  claim  was  resisted,  chiefly  on  the 
ground  that  she  had  ceased  to  be  a  citizen  of  Kentucky,  and  of 
the  United  States,  which  she  denied,  though  she  had  sued  as  a 
non-resident.  It  was  decided  that  as  to  non-resident  aliens  the 
common  law  of  England  was  in  force  in  the  State :  That  an 
American  citizen  had  a  right  to  emigrate,  and  renounce  his 
allegiance  to  the  government  of  the  Union,  and  of  the  State : 
That  whenever  this  right  has  been  exercised,  it  is  presumed  to 
have  been  done  with  the  concurrence  of  both  governments, 
though  without  the  express  sanction  of  either :  That  the  facts 
of  the  case,  unexplained,  were  sufficient  to  authorize  the  pre- 
sumption that  Mr.  and  Mrs.  Alsberry  had  ceased  to  be  citizens 
of  Kentucky,  and  become  in  fact  and  in  law  citizens  of  Texas, 
in  accordance  with  the  laws  of  that  province :  That  it  devolved 
upon  the  demandant  to  repel  this  presumption  by  explanatory 
evidence,  and  in  the  absence  of  such  evidence,  she  was  adjudged 
an  alien  at  the  time  of  her  husband's  death,  and  consequently 
not  entitled  to  dower.^ 

The  doctrine  of  the  right  of  voluntary  expatriation  with- 
out the  express  consent  of  the  government,  recognised  in  this 
case,  is  generally  denied  in  the  United  States.^ 

18.  By  an  act  passed  in  1800,  any  alien  other  than  an  alien 
enemy,  who  had  actually  resided  in  the  State  two  years,  was 
enabled  to  receive,  hold,  and  pass  any  right  or  title  to  land  dur- 
ing the  continuance  of  his  residence  after  that  period.'    But  in 

•  A  similar  point  was  involved  in  Moore  v.  Tisdale,  5  B.  Mon.  352,  and  it  was  there 
held  that  a  wife  is  not  concluded  by  the  election  of  her  husband  to  become  a  subject  of 
another  government,  but  that  after  his  death  she  may  return  and  resume  her  rights  of 
citizenship. 

2  2  Kent.  43  ;  Brightly's  Dig.  33,  note.  See,  also,  Brooks  v.  Clay,  3  A.  K.  Marsh. 
549. 

»  White  V.  Wliite,  2  Met.  (Ky.)  185  ;  Trustees  e.  Gray,  1  Litt,  149.     See  Dudley 
r.  Grayson,  6  Mon.  260. 
VOL.  I — 11 


162  THE   LAW   OF   DOWER.  [CH.  IX; 

order  to  avail  himself  of  the  benefits  of  this  act,  the  alien  was 
required  to  be  an  actual  resident  of  the  State  at  the  time  his 
right  accrued.'  A  similar  statute  in  still  in  force  in  Kentucky.'' 
And  it  is  further  provided  that  any  alien,  being  a  free  white  per- 
son, who  has  purchased,  or  contracted  to  purchase  any  real  estate, 
or  who  has  any  title  thereto,  and  who  shall  become  a  citizen  of 
the  United  States  before  the  same  is  escheated  by  a  proper  proce- 
dure ;  and  where  any  such  person  having  title  to  lands  shall 
sell,  lease,  or  devise  the  same,  or  die  seised  or  possessed  thereof 
before  any  proceeding  is  instituted  for  the  purpose  of  escheating 
the  same,  such  person  in  the  first  case,  and  in  the  second,  the 
purchaser,  lessee,  heir,  or  devisee  from  him,  if  a  citizen  of  the 
United  States,  shall  take  and  hold  the  same  discharged  from, 
any  claim  of  the  State  by  reason  of  the  alienage  of  such  person. 
Any  woman  whose  husband  is  a  citizen  of  the  United  States, 
and  any  person  whose  father  or  mother  at  the  time  of  his 
birth  was  a  citizen  of  the  United  States,  although  born  out  of 
the  United  States,  may  take  and  hold  real  or  personal  estate,  by 
devise,  purchase,  descent,  or  distribution.  An  alien,  the  subject 
or  citizen  of  a  friendly  State,  may  take  and  hold  any  personal 
property,  except  chattels  real ;  or  if  he  reside  within  the  State, 
may  take  and  hold  lands  for  the  purposes  of  residence  or  occu- 
pation by  him  or  his  servants,  or  for  the  purposes  of  any  busi- 
ness, trade,  or  manufacture,  for  a  term  not  exceeding  twenty- 
one  years ;  and  he  shall  have  the  like  rights,  remedies,  and 
exemptions  touching  such  property,  as  if  he  were  a  citizen  of 
the  United  States.' 

19.  Kansas. — By  the  constitution  of  Kansas 

No  distinction  shall  ever  be  made  between  citizens  and  aliens  in  reference  to 
the  purchase,  enjoyment,  or  descent  of  property.* 

20.  Louisiana. — In  this  State  the  common  law  disability  as  to 
aliens  is  substantiallj'^  removed.  They  may  inherit  real  estate, 
and  transmit  it  ab  intestato.^ 

21.  Massachusetts. — The  early  Massachusetts  cases  fully  recog- 

1  ViTiite  V.  White,  2  Met.  (Kj.)  185.  «  1  Stant.  EeT.  239,  Art.  3,  §  1. 

»  1  Stant.  Ky.  Stat.  p.  239,  Art.  3,  §?  2-4.  [Further  privileges  have  since  been 
extended  to  aliens  in  Kentucky.  See  General  Stat.  1873,  p.  191.  And  see  Eustache 
V.  Eodoguest,  11  Bush,  42.] 

*  Const.  Kan.  1859,  Bill  of  Rights,  §  17.     [Compiled  Laws  1879,  p.  51.] 

'  Christy's  Dig.  tit.  Alien ;  Phillips  v.  Rogers,  5  Martin's  La.  Rep.  700 :  Duke  of 
Bicbmond  v.  Miln,  17  Louis.  312 ;  2  Kent.  54,  note,  and  70. 
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pise  the  common  law  disability  of  alienage.  In  Sewall  v.  Lee' 
it  was  held  that  neither  the  widow  of  an  alien  nor  the  alien 
widow  of  a  citizen  could  be  endowed  of  her  husband's  lands.' 
But  by  degrees  this  disability  has  been  completely  removed. 
The  act  of  1812  gave  dower  to  the  alien  widow  of  a  citizen  of 
the  United  States,  saving,  however,  the  rights  of  purchasers  in 
lands  conveyed  before  the  passage  of  the  act.^  The  revised 
statutes  of  1836  provided  that  "the  alienage  of  any  woman 
shall  not  bar  her  right  of  dower  excepting  as  to  lands  conveyed 
by  her  husband,  or  taken  from  him  by  execution  before  the 
twenty-third  day  of  February,  in  the  year  one  thousand 
eight  hundred  and  thirteen."*  The  enactment  now  in  force  is 
as  follows : — 

Aliens  may  take,  hold,  transmit,  and  convey  real  estate ;  and  no  title  to  real 
estate  shall  be'  invalid  on  account  of  the  alienage  of  any  former  owner,  but 
nothing  contained  in  this  section  shall  defeat  the  title  to  any  real  estate  hereto- 
fore released  or  conveyed  by  the  commonwealth,  or  by  authority  thereof.' 

22.  Maine. — By  the  revised  statutes  of  1857 

An  alien  may  take,  hold,  convey,  and  devise,  real  estate  or  any  interest 
tlierein.  All  conveyances  and  devises  of  such  estate  or  interest,  already  made 
by  or  to  an  alien,  are  confirmed  and  made  valid,' 

The  act  regulating  dower  contains  the  following  provision: — 

The  widow  of  a  citizen  of  the  United  States  who  was  an  alien  when  she  mar- 
ried him  shall  be  entitled  to  dower  in  her  husband's  estate  which  was  not  cor»- 
veyed  by  him,  or  taken  from  him  by  execution  prior  to  the  twenty-third  day  of 
February,  eighteen  hundred  and  thirteen.' 

23.  Maryland. — The  rule  of  the  common  law,  formerly  pre- 
vailing in  Maryland,*  is  now  considerably  modified  by  statute. 

1  Sewall  V.  Lee,  9  Mass.  363. 

2  See,  also,  Sheaffe  ».  O'Neil,  1  Mass.  256  ;  Fox  v.  Southack,  12  Mass.  143  ;  Scan- 
Ian  V.  Wright,  13  Pick.'' 423;  Slater  v.  Nason,  15  Pick.  345 ;  Foss  v.  Crisp,  20  Pick. 
121  ;  Piper  v.  Richardson,  9  Met.  155. 

'  2  Mass.  Laws,  p.  324  ;  acts  of  1812,  ch.  93,  Jg  1,  2. 

*  Rev.  Stat.  1836,  p.  411,  ch.  60,  g  14. 

5  Stat.  1852,  ch.  29;  Gen.  Stat.  Mass.  (I860,)  p.  473,  ?  38.  [Pub.  Stat.  1882, 
p.  744.] 

•  Rev.  Stat.  1757,  p.  449,  ch.  73,  ?  2 ;  Laws  1856,  ch.  198.  [Rev.  Stat.  1871,  p. 
559.] 

T  Rev.  Stat.  1857,  p.  605,  ch.  103,  ?  7  ;  Rev.  St.  1840-1,  p.  392,  ch.  95,  ?  7.  For 
former  laws,  see  "Laws  of  Maine,"  (1821,)  vol.  i.  p.  150,  §  4  ;  Rev.  Stat.  1840-1, 
eh.  91,  ?J  2,  3;  Ibid.  ch.  93,  §§  5-7.  See,  also,  Mussey  v.  Pierre,  11  Shep,  559  ; 
Potter  V.  Titcomb,  22  Maine.  300.     [Rev.  Stat.  1871,  p.  757.] 

'  McCreory  v.  AUender,  4  Har.  &  McH.  409 ;  McCreery  v.  Somervilln,  9  Whent. 
855  ;  Owings  v.  Norwood,  2  Har.  &  J.  96. 
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By  the  act  of  1813,  alien  females  intermarried  with  citizens  of 
the  United  States,  and  residing  therein,  became  entitled  to 
dower.'  It  was  held,  however,  that  this  "act  did  not  apply  to 
alien  women  who  had  never  resided  in  the  United  States  during 
their  coverture,  but  was  limited  to  resident  aliens  only.^  By 
the  present  statute,  aliens,  actual  residents  of  the  State,  may 
take  and  hold  lands  acquired  by  purchase,  or  to  which  they 
would,  if  citizens,  be  entitled  by  descent,  and  may  sell  and  dis- 
pose of  the  same ;  provided,  that  if  any  male  alien  acquires 
any  interest  in  real  estate,  he  shall,  within  one  year  thereafter, 
declare  his  intention  of  becoming  a  citizen  according  to  the  laws 
of  the  United  States,  and  shall  also,  within  twelve  months  after 
his  being  capable  of  becoming  a  citizen,  naturalize  himself 
agreeably  to  said  laws.  If  any  male  alien  shall  die  within  one 
year  after  acquiring  any  real  estate  without  making  such  decla- 
ration, or  having  made  the  declaration,  if  he  die  within  the 
term  prescribed  for  his  becoming  a  citizen,  and  without  having 
disposed  of  his  real  estate,  then  it  shall  descend  to  his  heirs  as 
if  he  had  been  a  citizen  at  the  time  of  his  death ;  provided, 
that  such  heirs,  being  male  aliens,  shall  comply  with  the  fore- 
going provisions.  If  any  alien  makes  sale  of  any  real  estate 
before  becoming  naturalized,  and  after  the  sale  refuses  or  neglects 
to  become  naturalized,  the  sale  shall  nevertheless  be  valid.  The 
heirs  of  any  alien  may  hold  the  real  estate  of  such  alien  in  the 
same  manner  that  natural-born  citizens  are  entitled  to  hold  real 
estate,  provided  they  proceed  to  comply  with  the  provisions  of 
of  the  law  relating  to  naturalization.  Any  free  white  female 
born  without  the  United  States,  who  has  married  a  citizen  of 
the  United  States,  and  actually  resides  therein  after  marriage, 
is  entitled  to  acquire,  hold,  and  dispose  of  real  estate  as  fully 
and  amply  as  if  she  were  a  native  citizen.^ 

24.  Missouri. — Under  the  act  of  1820,  the  widow  of  a  resident 
alien  who  had  declared  his  intention  to  become  a  citizen  of  the 
United  States,  was  held  entitled  to  dower.*  The  act  of  1845 
contains  similar  provisions : 

1  Md.  Stat.  1813,  ch.  100  ;  Laws  of  Maryl.,  vol.  Ti.  ;  3  Dorsey,  p.  2621. 

2  Buchanon  v.  Deshon,  1  Harr.  &  Gill,  280. 

'  Maryl.  Code,  (I860,)  p.  18,  Art.  iv.  ??  1-8.  For  the  statute  of  1814,  see  1  Dorsey, 
925,  ch.  79.  [The  privilege  has  been  enlarged  since,  and  aliens,  not  enemies,  may  now 
take,  hold,  sell  and  dispose  of  land  as  fully  as  citizens.     Rev.  Code  1878,  p.  398.] 

*  Act  of  Dec.  6,  1820  ;   Stokes  v.  Fallon,  2  Misso.  32. 
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All  aliens  residing  in  the  United  States,  who  shall  have  made  a^eolaration 
of  their  intention  to  become  citizens  of  the  United  States  by  taking  the  oath 
required  by  law,  and  all  alien  residents  in  this  State,  shall  be  capable  of  ac- 
quiring real  estate  in  this  State  by  descent  or  purchase,  and  of  holding  and 
alienating  the  same,  and  shall  incur  the  like  duties  and  liabilities  in  relation 
thereto  as  if  they  were  citizens  of  the  United  States.^ 

25.  Michigan. — The  constitution  of  1850  provides  as  follows: — 

Aliens  who  are,  or  who  may  hereafter  become  bona  fide  residents  of  this 
State,  shall  enjoy  the  same  rights  in  respect  to  the  possession,  enjoyment, 
and  inheritance  of  property,  as  native-born  citizens.* 

By  the  statutes  in  force,  any  alien  may  acquire  and  hold  lands 
by  purchase,  devise,  or  descent ;  and  he  may  convey,  mortgage, 
or  devise  the  same ;  and  if  he  die  intestate  the  same  descends 
to  his  heirs,  in  like  manner  as  if  he  were  a  native  citizen  of  the 
,  State,  or  of  the  United  States.  The  title  to  any  lands  granted 
before  the  passage  of  the  act  shall  not  be  questioned,  nor  in  any 
manner  affected  by  reason  of  the  alienage  of  any  person  from 
or  through  whom  the  title  is  derived.*  An  alien  woman  is  not 
on  that  account  barred  of  her  dower,  and  any  woman  residing 
out  of  the  State  is  dowable  of  the  lands  of  which  her  husband 
died  seised,  in  like  manner  as  if  she  and  her  husband  had . 
resided  in  the  State  a,t  the  time  of  his  death.* 

26.  Mississippi. — Aliens  residing  in  this  State  may  acquire 
and  hold  real  estate  therein  by  purchase,  gift,  devise,  or  inheri- 
tance, and  may,  after  they  have  been  naturalized  according  to 
the  laws  of  the  United  States,  convey  the  same  as  other  citizens. 
If  an  alien  resident  of  the  State  dies  seised  or  possessed  of  lands, 
the  same  shall,  if  he  has  been  naturalized,  descend  to  his  heirs 
according  to  the  laws  of  descent ;  but  if  he  die  without  having 
been  naturalized,  then  the  lands  shall  fee  sold  as  an  escheat,  and 
the  money  arising  therefrom  paid  into  the  treasury  of  the  State, 
subject  to  the  claim  of  the  heirs  of  the  decedent,  provided  they 
apply  therefor  within  six  years  thereafter." 

•  EeT.  Stat.  1845,  p.  M3,  ch.  6,  §  I.  [Aliens  are  now  placed  on  an  equal  footing 
with  citizens  as  to  the  ownership  and  disposal  of  real  estate.     1  Rev.  Stat.  1879,  p.  49.] 

2  Const.  1850,  Art.  18,  §  13. 

■»  2  Comp.  L.  Mich.  p.  827,  ch.  9nO,  5?  35,  36  ;  Rev.  Stat.  Mich.  (1837-8,)  p.  266, 
??  26,  27  ;  Rev.  Stat.  1827,  p.  272.  [Comp,  L.  1871,  p.  1366.  See  Ligare  ».  Sem- 
ple,  32  Mich.  438.]  ■ 

*  2  Corap.  L.Mich.  p.  853,  ch.  89,  §  21.  See  Rev.  Stat.  1837-8,  p.  265,  g  15; 
Territorial  act  of  March  31,  1827.     [Comp.  L.  1871,  p.  1362.] 

»  Rev.  Code  Missis.  (1857,)  pp.  306,  320,  ch.  36,  sec.  9,  Art,  65,  66  ;  Act  of  March 
12,  1856.  [Under  the  Rev.  Code  1880,  §  1230,  aliens  may  acquire  and  hold  land  in 
Mi^siseippi,  and  dispose  of  it  in  the  same  manner  as  citizens.  ] 
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27.  Minnesota. — Any  alien  may  acquire  and  hold  lands  by 
purchase,  devise,  or  descent ;  and  he  may  convey,  mortgage, 
and  devise  the  same,  and  if  he  die  intestate,  his  lands  shall  de- 

■  scend  to  his  heirs  in  like  manner  as  if  he  were  a  native  citizen 
of  the  State,  or  of  the  United  States.^  Alienage  is  no  impediment 
to  dower ;  and  any  widow  non-resident  of  the  State  is  dowable 
of  lands  lying  within  the  State  in  the  same  manner  as  if  she 
and  her  husband  had  been  resident  at  the  time  of  his  death.^ 

28.  New  York. — In  this  State  the  first  reported  case  in  which 
the  question  as  to  the  eflFect  of  alienage  upon  the  right  of  dower 
was  presented,  is  that  of  Kelly  v.  Harrison.'    It  was  originally 
tried  in  1799 — was  not  affected  by  any  local  legislation,  but  was 
determined  solely  upon  the  application  of  the  principles  of  the 
common  law.     The  case  was  this :  Kelly,  a  native  of  Ireland, 
removed  to  New  York,  in  1760,  where  he  continued  to  reside 
until  his  death,  in  1798.     He  left  a  wife  in  Ireland  at  the  time 
he  removed  from  that  country,  having  been  married  in  1750. 
His  wife   was   a   native  of  Ireland,  and  never  left  the  coun- 
try, but  remained  there  down  to  the  period  of  his  death.    After 
the  death  of  Kelly,  proceedings  were  instituted  by  the  widow, 
in'  the  courts  of  New  York,  to  recover  dower  in  the  lands  of 
which  he  died  seised  in  that  State,  and  the  claim  was  resisted 
upon  the  ground  that  she  was  an  alien,  and  therefore  not  enti- 
tled to  dower.    It  was  held  by  the  court,  that  as  to  the  lands  of 
which  her  husband  was  seised  prior  to  the  4th  of  July,  1776, 
she  was  entitled  to  dower,  but  not  as  to  lands  acquired  after 
that  period.    This  decision  was  put  upon  the  ground  that  the 
demandant,  by  her  intermarriage  with  the  deceased,  had,  previ- 
ous to  the  Eevolution,  acquired  a  right,  in  the  event  of  his 
death,  to  be  endowed  of  the  estate  of  which  he  was  then  seised. 
And  it  was  said  that  the  right  thus  far  acquired,  though  depen- 
dent on  the  contingency  of  her  surviving  him,  ought  not  t-o  be 
impaired  by  the  circumstance  that  a  revolution  intervened  be- 
fore the  contingency  happened.    The  court  further  held,  under 
the  facts  shown  in  the  case,  that  at  the  Revolution  the  demand- 
ant became  an  alien,  and  her  husband  an  American  citizen, 

1  Eev.  Stat.  1858,  p.  411,  ?  35. 

2  Ibid.  p.  409,  §  21 .  [In  Minnesota  aliens  may  now  take,  hold,  transmit  and  convey 
real  estate,  rmd  it  is  declared  that  no  title  to  real  estate  shall  be  invalid  on  account  of 
the  alienage  of  any  former  owner.     Stat.  Minn.  1878,  p.  820,  J  41.] 

s  Kelly  V.  Harrison,  2  John.  Cas.  29. 
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and  as  to  lands  acquired  after  that  period,  they  applied  the 
general  principle  incapacitating  aliens  from  taking  a  dower 
estate.  This  distinction  was  based  upon  the  ruling  in  Calvin's 
case/  where  it  was  determined  that  the  division  of  an  empire 
works  no  forfeiture  of  a  right  previously  acquired.  The  court 
remarked  that  had  the  case  been  silent  as  to  the  continued  resi- 
dence of  the  widow  abroad,  it  might  have  been  presumed  that 
her  condition  followed  that  of  her  husband,  but  as  it  was  ex- 
pressly stated  to  the  contrary,  they  could  make  no  such  pre- 
sumption. They  also  considered  the  effect  of  the  ninth  article 
of  the  treaty  of  Amity  concluded  with  Great  Britain  in  1794, 
but  were  of  opinion  that  it  did  not  reach  the  case,  inasmuch  as 
it  merely  permitted  the  subjects  and  citizens  of  either  nation, 
holding  lands  in  the  territories  of  the  other,  to  sell,  devise,  and 
dispose  of  such  lands  at  pleasure.  This  language  was  construed 
to  refer  solely  to  rights  that  were  vested  and  complete,  and  not 
to  a  contingent  right  of  dower. 

29.  An  act  was  passed  by  the  legislature  of  New  York,  on  the 
26th  of  March,  1802,  by  which  it  was  provided  that  all  pur- 
chasers of  lands  made  or  to  be  made  by  any  alien  who  had 
come  into  that  State  and  became  an  inhabitant  thereof,  should 
be  deemed  valid  to  vest  the  estate  to  him  granted ;  and  it  was 
made  lawful  for  such  alien  to  dispose  of  and  hold  the  same  to 
his  heirs  or  assigns  forever.  But  the  right  to  make  any  pur- 
chase of  land  thereafter  was  limited  to  one  thousand  acres.^  On 
the  8th  of  April,  1808,  a  second  act  was  passed,  by  which  the 
foregoing  provisions  were  extended  to  all  aliens  who  had  come 
into  the  State  and  become  inhabitants  thereof  at  the  close  of 
the  then  session  of  the  legislature.  It  was  further  enacted 
thereby  that  all  persons  authorized  to  purchase  real  estate,  either 
by  the  original  or  the  amendatory  act,  might  also  take  and  ac- 
quire by  devise  or  descent.'  In  the  case  of  Sutliff  v.  Forgey,* 
which  afterwards  exercised  a  controlling  influence  in  the  courts 
of  New  York,  a  question  as  to  the  proper  construction  of  these 
statutes,  with  reference  to  the  right  of  dower,  was  made  and 
determined.  The  demandant  for  dower,  Sarah  Sutliff,  with  her 
husband,  Richard  Sutliff,  both  of  whom  were   aliens,  came  to 

1  Calvin's  case,  7  Co.  27,-  b., ;  Kirby's  Rep.  143. 

2  2  R.  L.  p.  541  ;  3  Rev.  Stat.  p.  343.     [Rev.  Stat.  1882,  p.  2166.] 
>  2  R.L.  p..  543  ;  3  Rev.  Stat.  344,      [Rev.  Stat.  1882,  p.  2167.] 

*  Sutliff  V.  Forgey,  1  Cowen's  Rep.  89. 
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the  State  of  New  York  on  the  21st  day  of  July,  1786,  with  the 
intention  of  becoming  citizens  thereof.  They  resided  within 
the  limits  of  the  State  until  the  death  of  the  husband,  which 
took  place  in  November,  1830.  During  his  lifetime,  and  on  the 
29th  day  of  August,  1803,  he  was  duly  naturalized  according  to 
the  requirements  of  the  act  of  Congress  then  in  force ;  and  in 
January,  1804,  had  purchased  and  become  seised  of  the  premises, 
not  exceeding  one  thousand  acres,  of  which  dower  was  de- 
manded. Upon  these  facts  two  questions  arose :  1.  Whether 
the  naturalization  of  the  husband  removed  the  disability  of  the 
wife.  2.  Whether  the  acts  of  1802  and  1808,  by  proper  con- 
struction, embraced  the  acquisition  of  a  contingent  estate  of 
dower.  The  first  question  was  answered  in  the  negative ;  the 
second  was  determined  in  the  affirmative,  and  dower  wtis 
awarded  to  the  demandant.  The  difficulty  arising  upon  the 
last  point  was  owing  to  the  fact  that  the  two  statutes  taken 
together  authorized  lands  to  be  acquired  only  by  purchase,  devise' 
or  descent,  which  words,  it  was  admitted,  did  not  include  the 
claim  of  dower.  But  it  was  held  that  the  purchase  by  the  hus- 
band inured  to  the  benefit  of  the  wife  within  the  equity  and 
spirit  of  the  law.  "  The  demandant,"  said  Woodworth,  J.,  "  was 
authorized  to  purchase,  but  a  purchase  can  not  be  effected  by 
her  except  through  the  medium  of  her  husband.  The  act  must 
have  intended  this  mode  of  acquiring,  or,  as  to  her,  it  becomes 
a  dead  letter.  The  intention  of  the  legislature  was  to  encour- 
age aliens  to  settle  in  this  State  by  removing  the  disability  of 
alienism.  The  property  purchased  is  secured  to  the  alien  pur- 
chaser, his  heirs  and  assigns ;  he  is  allowed  to  take  by  devise  or 
descent.    The  claim  of  dower  was  entitled  to  equal  favor,  and 

no  doubt  it  was  intended  by  the  act  to  protect  it The 

right  to  dower  is   an  interest  in  lands.     When  the  conveyance 
was  made  to  the  husband,  in  1804,  this  interest  was  contingent, 
it  is  true,  but  it  was  a  right  known  and  recognised  by  the  law, 
and  became  absolute  on  the '  death  of  the  husband.  .....  It 

cannot,  I  think,  on  any  principle  of  sound  construction,  be  said 
that  the  demandant  is  not  a  purchaser  of  this  right  of  dower  as 
clearly  as  that  her  husband  became  seised  of  the  fee.  The  deed 
to  the  husband  necessarily  inured  to  the  benefit  of  the  wife  so 
far  as  to  secure  to  her  such  right  in  the  premises  as  she  would 
have  taken  had   she  not  been  an  alien."    The  judgment  was 
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affirmed  in  the  Court  of  Errors,  on  proceedings  instituted  by 
the  defendant  below.^ 

SO.  The  legislature  of  New  York  made  some  further  general 
statute  regulations  on  this  subject  in  1825.  In  that  year  an  act 
was  passed  by  which  it  was  provided  that  any  alien  who  should 
make  and.  file  a  deposition  before  any  officer  authorized  to  take 
the  proof  of  deeds,  that  he  was  a  resident  in  said  State,  and 
intended  always  to  reside  in  the  United  States,  and  become 
a  citizen  thereof  as  soon  as  he  could  be  naturalized,  and  that  he 
had  taken  such  incipient  measures  as  the  laws  of  the  United 
States  required  to  enable  him  to  obtain  naturlization,  should  there- 
upon be  authorized  and  enabled  to  take  and  hold  lands,  and 
real  estate  of  any  kind  whatsoever,  to  him,  his  heirs  and  assigns 
forever;  and  might,  during  six  years  thereafter,  sell,  assign, 
mortgage,  devise  and  dispose  of  the  same,  in  any  manner  as  he 
might  or  could  do  if  he  were  a  native  citizen  of  said  State,  or  of 
the  United  States,  except  that  he  should  have  no  power  to  lease 
or  demise  any  real  estate  which  he  might  take  or  hold  by  virtue 
of  said  provision  until  he  became  naturalized.  It  was  further 
declared  that  such  alien  should  not  be  capable  of  taking  or 
holding  any  real  estate  which  might  have  descended,  or  been 
devised  or  conveyed  to  him'  previously  to  his  having  become 
such  resident,  and  made  the  deposition  aforesaid.^  An  act  was 
also  passed  by  which  it  was  declared  that  every  devise  of  any 
interest  in  real  property  to  a  person  who,  at  the  time  of  the 
death  of  the  testator,  should  be  an  alien,  not  authorized  by 
statute  to  hold  real  estate,  should  be  void.^  On  the  15th  of  April, 
1830,  still  another  act  was  passed,  giving  to  any  resident  alien 
who  had  purchased  and  taken  a  conveyance  for  any  lands 
within  the  State,  before  making  the  deposition  required  by  the 
statute  first  above  mentioned,  the  right  to  hold  in  the  same 
manner  as  if  such  deposition  had  been  made,  provided  such 
deposition  should  be  made  within  one  year  thereafter.* 

31.  In  the  case  of  Mick  v.  Mick,"  the  force  and  effect  of  the 
foregoing  provisions  were  discussed  and  settled,  to  some  extent, 
by  the  Supreme  Court  of  the  State.    The  action  was  ejectment, 

'  Forgey  v.  Sutliff,  5  Cowen's  Rep.  718. 

2  1  Rev.  St.  720,  ?S  15,  16,  17.     [Rev.  St.  1882,  p.  2164.] 

»  2  Rev.  St.  57,  ?  4. 

*  3  Rev.  St.  2d  ed.  pp.  227,  229.     [Rev.  Stat.  1882,  p.  2168.] 

«  Mick  V.  Mick,  10  Wend.  Rep.  379. 
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brought  by  the  plaintiff  to  recover  an  equal  undivided  ninth 
part  of  certain  lands  of  which  his  father  died  seised.  The 
defendant  was  the  stepmother  of  the  plaintiff.  She  was  born  in 
Ireland,  emigrated  to  this  country  in  the  year  1829,  and,  about 
twelve  years  before  the  commencement  of  the  action,  was  mar- 
ried to  the  father  of  the  plaintiff,  who  was  a  native-born  citizen 
of  this  country. ,  In  1823  the  husband  received  a  conveyance  of 
the  lands  in  question ;  in  March,  1830,  he  made  his  last  will 
and  testament,  devising  his  farm  to' the  defendant,  and  in  May  of  ^ 
the  same  year  died.  In  the  following  month  of  June  the  defend- 
ant made  a  deposition  in  due  form,  before  a  proper  tribunal,  of 
her  residence,  and  desire  to  be  naturalized,  and  received  a  cer- 
tificate of  naturalization.  Upon  this  evidence  the  defendant 
claimed  that  she  was  entitled  lo  hold  the  land  under  the  devise 
to  her,  and  that  at  all  events  she  could  not  be  dispossessed  of 
one-third  thereof,  being  entitled  to  hold  so  much  as  her  dower. 
The  case  was  ruled  against  her  upon  both  points.  Not  having 
been  naturalized  at  the  death  of  her  husband,  she  was  excluded 
from  the  benefit  of  the  devise,  by  reason  of  the  enactment 
referred  to  in  the  preceding  section,  making  void  every  devise 
of  any  interest  in  real  property  to  a  person  who,  at  the  death  of 
the  testator,  should  be  an  alien,  not  authorized  by  statute  to 
hold  real  estate,  which  changed  the  rule  of  the  common  law  in 
so  far  as  it  permitted  an  alien  to  take  by  devise  and  hold  until 
ofiice  found.  It  was  also  held  that  she  could  not  take  as  devisee 
by  virtue  of  section  15  of  1  Rev.  Statutes,  720,  for  the  reason  that 
no  deposition  had  been  filed  by  her  previous  to  her  husband's 
death.  Also,  that  she  was  not  aided  by  the  act  of  1830,  although 
she  had  filed  her  deposition  within  a  year  after  the  death  of  her 
husband,  because  that  act  related  to  lands  obtained  by  deed. 
"  During  the  husband's  lifetime,"  observed  the  court,  "  the 
estate  was  in  him ;  when  he  died,  it  passed  from  him.  At  that 
moment  she  had  clearly  no  capacity  to  take.  She  was  not  then 
authorized  by  any  statute  to  hold  real  estate.  The  estate  vested 
somewhere ;  it  could  not  then  vest  in  her,  for  by  the  2  R.  S.  57, 
§  4,  the  devise  to  her  was  void.  The  estate  then  vested  in  the 
heirs  at  law.  This  took  place  upon  the  death  of  her  husband, 
on  the  14th  of  May,  1830.  The  defendant  did  not  file  the 
deposition  required  until  June  afterwards,  and  that  act  could 
not  divest  an  estate  already  vested  by  operation  of  law.  Had 
she  filed  the  deposition  before  the  death  of  her  husband,  the 
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devise  would  have  been  good.  The  act  of  1830  can  only  relate 
to  those  cases  where  an  alien  may  take  and  hold  until  office 
found,  as  by  deed  ;  and  it  would  be  so  by  devise,  too,  but  for 
the  clause  above  referred  to,  rendering  a  devise  void  unless  the 
devisee  had  authority  by  statute  to  take  and  hold  real  estate." 
In  regard  to  the  claim  for  dower,  it  was  decided  that  the  defend- 
ant could  derive  no  benefit  from  the  acts  of  1802  and  1808  ;^ 
first,  because  she  was  not  an  inhabitant  of  the  State  in  1808, 
and,  secondly,  because  her  husband,  being  a  natural-born 
citizen,  did  not  make  the  purchase  by  virtue  of  these  statutes. 
And  while  conceding  the  case  of  SutlifiF  v.  Forgey^  to  have  been 
correctly  decided,  a  distinction  was  taken  between  the  case  of 
an  alien  widow  of  a  resident  alien  who  had  purchased  lands 
under  fhe  enabling  acts,  and  of  an  alien  widow  of  a  native-born 
citizen,  in  favor  of  the  former.  "  The  legislature,"  remarked 
the  court,  "  in  all  their  liberality  to  resident  aliens,  have  never 
made  any  provision  for  the  alien  widow  of  a  natural-born  citizen. 
She  is,  and  always  has  been  excluded,  by  the  common  law, 
from  dower  in  the  lands  of  her  husband ;  no  statute  has  ever 
been  passed  ameliorating  the  common  law  in  her  behalf." 

32.  In  the  case  of  Priest  v.  Cummings,'  the  Supreme  Court 
adjudged  that  the  alien  widow  of  a  native-born  citizen  was  enti- 
tled to  dower  in  lands  held  by  her  husband  during  the  cover- 
ture, provided  she  were  an  inhabitant  of  the  State  at  the  passage 
of  the  act  of  1802^  enabling  .aliens  to  purchase  and  hold  real 
estate ;  and  the  doctrine  of  the  case  of  Mick  ■!;.  Mick,  so  far  as  it 
maintained  the  contrary,  was  denied  to  be  law.  The  reasoning 
of  Nelson,  J.,  upon  this  point,  is  as  follows :  "  It  was  insisted, 
upon  the  argument,"  he  said,  "  by  the  counsel  for  the  plaintiff 
below,  that  the  principle  adjudged  in  the  case  of  Sutliff  v.  For- 
gey,  1  Cowen  89,  affirmed  in  error,  5  Id.  713,  was  conclusive  in 
her  favor ;  and,  after  the  most  attentive  consideration,  I  can  not 
but  think  it  is  so.  There,  the  husband  had  been  naturalized  on 
the  29th  of  August,  1803,  and  made  the  purchase  on  the  4th  of 
Januaiy,  1804,  the  wife,  the  demandant,  at  the  time  being  an 
alien,  and  continuing  so  until  the  commencement  of  the  suit. 
The  nMuralization  of  the  husband  placed  him  upon  the  foot- 
ing, in  respect  to  the  acquiring  and  holding  real  estate,  of  a 
natural-born  citizen.     1  Black.  Com.  874 ;  Bac.  Abr.  tit.  Aliens, 

>  See  ante,  ?  29.  «  Sutliff  v.  Forgey,  1  Cowen's  E.  89  ;  ante,  g  29. 

8  Priest  V.  Cummings,  16  Wend.  617.  *  Ante,  J  29. 
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129 ;  1  Inst.  89 ;  1  Cowen,  95.  The  position  was  there  taken  by 
the  counsel  for  the  demandant,  that  the  naturalization  of  the 
husband  operated  to  naturalize  the  wife ;  but  this  was  denied 
by  the  court.  And  as  judgment  was  given  for  her,  notwith^ 
standing,  it  would  seem  to  follow,  as  a  principle  necessarily  de- 
ducible  from  the  case,  that  an  alien  widow  of  a  natural-born 
citizen  would  be  entitled  to  her  dower  under  like  circumstances, 
because,  if  entitled  to  dower  in  an  estate  purchased  by  the  hus- 
band after  naturalization,  as  he  stands  precisely  upon  the  footing 
of  a  natural-bom  citizen,  the  dower  of  the  alien  widow  of  the  lat- 
tei;  can  not  consistently  be  denied.  After  naturalization,  the 
enabling  statutes  were  no  way  material  or  connected  with  the 
purchase,  which  was  made  by  virtue  of  the  authority  derived 
from  citizenship,  as  in  the  case  of  a  natural-born  citizen."  The 
right  of  the  widow  to  dower  was  placed  exclusively  upon  the 
enabling  acts  of  1802  and  1808.'  The  demandant  was  proved 
to  have  been  an  inhabitant  of  the  State  before  the  passage  of 
either  of  those  acts ;  to  have  been  naturalized  in  October,  1829, 
and  to  have  continued  her  residence  in  the  State  until  the  death 
of  her  husband  in  1832.  The  lands  in  which  dower  was  de- 
manded had  been  conveyed  to  the  husband  in  1796,  before  the 
marriage,  which  took  place  in  January,  1802.  The  premises 
had  been  conveyed  by  mortgage  executed  in  June,  1802,  under 
which  proceedings  in  foreclosure  were  had,  and  the  premises 
sold  in  June,  1804.  The  wife  joined  in  the  execution  of  the 
mortgage,  but  being  a  minor  at  the  time,  she  was  held  not  to 
be  bound  thereby.  The  court  were  of  opinion  that,  on  the 
above  state  of  facts,  the  demandant,  by  virtue  of  the  enabling 
acts  above  mentioned,  possessed,  during  the  coverture,  capacity 
to  take  and  hold  lands ;  that  the  husband,  being  a  natural-born 
citizen,  was  invested  with  the  same  capacity,  independently  of 
those  enactments,  and,  in  that  particular,  occupied  the  same 
position  as  a  naturalized  citizen  or  an  alien  resident  who  was 
within  the  acts ;  that  by  reason  of  the  concurring  capacity  on 
the  part  of  both  husband  and  wife  to  take  and  hold  lands  dur- 
ing the  coverture,  the  seisin  of  the  husband  inured,  under  the 
act  o-f  1802,  to  the  benefit  of  the  wife.  For  these  reasons  the 
Supreme  Court,  conceiving  the  case  to  be  within  the  doctrine  of 
Sutliff  V.  Forgey,  granted  the  petition  for  dower.  The  natural- 
ization of  the  wife  in  1829  was  held  not  to  affect  the  question, 
upon  the  ground  that  it  could  not  have  a  retroactive  effect.^ 

I  See  ante,  J  29.  «  See  post,??  54-58. 
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33.  The  case,  however,  went  to  the  Court  of  Errors,  and  there 
the  judgment  of  the  court  below  was  reversed.^  The  Court  of 
Errors  held  that  the  act  of  1802  had  no  application  to  cases 
where,  as  in  the  one  before  them,  the  lands  in  which  dower  was 
claimed  were  acquired  by  the  husband,  and  the  marriage  took 
place  previom  to  the  passage  of  the  act ;  and  it  was  in  this  man- 
ner that  they  distinguished  the  case  from  that  of  Sutliff  v. 
Forgey.  "  I  have  no  desire  to  disturb  the  authority  of  that  de- 
cision," observes  Senator  Verplanck,  in  the  course  of  his  opinion, 
"  which  was  settled  in  congruity  with  all  the  views  I  have  taken 
of  this  case.  That  was  the  case  of  a  resident  alien  widow  whose 
husband  (whether  alien  or  naturalized  seems  wholly  imma- 
terial) actually  bought  lands  during  marriage,  and  afier  the  enact- 
ment of  the  enabling  statutes.  It  was  there  held  that  this 
purchase  of  lands  inured  to  the  benefit  of  the  wife,  who  was  at 
the  time  enabled  to  take  a  valid  title  in  real  estate ;  that  her  dower 
'being  an  incident  or  legal  consequence'  of  the  acquisition  of 
land  by  the  husband,  she  was  a  buyer  within  the  intent  of  the 
law,  the  husband's  purchase  being  in  fact  hers  to  the  extent  of 
the  right  of  dower.  This  certainly  differs  from  the  case  before 
us  in  the  most  material  points,  and  though  the  decision  rests  on 
a  very  liberal  construction  of  the  statutes,  yet  I  doubt  not  that 
it  is  within  their  spirit  and  intent,  and  should  unquestionably 
govern  all  similar  cases."  Senator  Wagner,  who  delivered  a 
dissenting  opinion,  contended  that  the  case  was  clearly  within 
the  spirit  of  the  ruling  in  Sutliff  v.  Forgey,  and  that  the  judg- 
ment should  be  affirmed. 

34.  In  Connolly  v.  Smith,"  the  Supreme  Court  went  to  the 
extent  not  only  of  sustaining  the  case  of  Mick  v.  Mick,'  as  to  the 
incapacity  of  an  alien  widow  of  a  native-born  citizen  to  be  en- 
dowed, but  held  also  that  the  alien  widow  of  a  naturalized  citi- 
zen labored  under  the  same  disability,  notwithstanding  the 
various  enabling  acts  in  force  at  the  time.  The  husband,  an 
alien,  came  to  reside  in  the  State  in  1822.  In  August,  1823,  he 
took  the  incipient  steps  to  become  naturalized,  by  duly  declar- 
ing his  intention  to  become  a  citizen.  In  January,  1828,  he 
made  and  filed  the  deposition  and  certificate  required  by  the  act 
•  of  3825.*    In  February,  1828,  the  premises  in  which  dower  was 

1  Priest  V.  Cummings,  20  Wend.  338. 

'  Connolly  w.  Smith,  21  Wend.  59.  S  Mick  v.  Mick,  10  Wend.  379  ;  ante,  g  31. 

*  1  Bev.  St.  720,  §?  15,  16.     [Rev,  Stat.  1882,  p   2164.]     Ante,  ?  30. 
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claimed  were  conveyed  to  him.  In  the  month  of  April  follow- 
ing he  was  married  to  the  plaintiff,  who  was  an  alien,  and  first 
came  to  reside  in  the  State  in  1822.  She  had  not  then,  nor  at 
any  time  since  the  marriage,  taken  any  steps  under  any  of  the 
enabling  statutes  to  enable  her  to  purchase  or  hold  real  estate. 
In  March,  1829,  her  husband  completed  his  naturalization,  and 
in  1834,  died.  The  claim  of  the  plaintiff  for  dower  was  denied. 
1.  Because  both  her  husband  and  herself  came  to  the  State  sub- 
sequent to  the  legislative  session  of  1808,  and  therefore  were 
not  within  either  the  act  of  1802  or  that  of  1808.'  2.  Because 
she  had  not  taken  the  incipient  steps  to  be  naturalized,  nor 
made  and  filed  the  deposition  required  by  the  act  of  1825,  and 
therefore  could  take  nothing  by  reason  of  the  provisions  of  that 
act.  3.  Because  the  second  section  of  the  dower  act'  (and 
which  was  here  adverted  to  for  the  first  time  in  the  reported 
cases)  did  not  apply  to  her,  she  not  being  the  widow  of  an  alien, 
but  of  a  naturalized  citizen  ;  thus  making  the  right  of  the 
widow  to  dower  depend  upon  the  final  act  of  the  husband  in 
completing  his  naturalization ;  for,  from  the  date  of  the  mar- 
riage in  April,  1828,  down  to  the  month  of  March,  1829,  when 
he  completed  his  naturalization,  he  was  an  alien  ;  but  during 
all  that  period  he  was  entitled  by  law  to  hold  lands  in  the  State, 
having  taken  the  preliminary  steps  and  made  the  deposition 
required  by  statute.  The  real  estate  in  which  dower  was 
claimed  having  been  conveyed  to  him  subsequently  to  his 
having  taken  those  steps,  he  was  fully  authorized  to  hold  the 
same.  Had  he  died  prior  to  taking  the  final  step  to  perfect  his 
naturalization,  the  plaintiff  would  clearly  have  been  entitled  to 
dower,  for  she  would  then  have  been  "  the  widow  of  an  alien, 
who,  at  the  time  of  his  death,  was  entitled  by  law  to  hold  real  ^ 
estate ;  and  an  inhabitant  of  the  State  at  the  time  of  such 
death."  Thus,  in  this  case,  the  contingent  right  of  dower  had 
attached  at  the  marriage  of  the  parties ;  had  continued  until 
March,  1829,  when,  in  the  judgment  of  the  court,  it  was  divested 
by  the  simple  act  of  the  husband  in  taking  out  his  final  na- 
turalization papers. 

•  See  ante,  §  iii 
I     2  1  Eev.  Stat.  (1st  ed.)  740.     This  section  reads  as  follows  :  "  The  widow  of  any 
alien,  who,  at  the  time  of  his  death,  shall  be  entitled  by  law  to  hold  any  real  estate,  if 
she  be  an  inhabitant  of  this  State  at  the  time  of  such  death,  shall  be  entitled  to  dower 
of  snoh  estate  in  the  same  manner  as  if  such  alien  had  been  a  native  citizen." 
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35.  In  Currin  v.  Finn*  the  doctrine  was  reaffirmed  that  the 
statute  allowing  dower  to  the  resident  widow  of  an  alien  hus- 
band,^ had  no  application  where  the  husband  was  a  citizen  and 
the 'widow  an  alien.  The  plaintiff,  an  alien,  had  moved  into 
the  State  prior  to  1802;  was  married  in  1818  to  a  citizen  of  the 
State,  who  died,  leaving  her  his  widow,  in  AprilylSSS.  But  the 
lands  of  which  she  claimed  to  be  endowed  were  conveyed  to  her 
husband  in  1833,  and  while,  therefore,  the  act  of  1825'  was  in 
force.  As  she  had  taken  none  of  the  steps  required  by  that 
statute  to  enable  her  to  hold  real  estate,  she  was  of  course  ex- 
cluded from  the  benefit  of  its  provisions.  As  to  the  claim  for 
dower,  so  far  as  it  was  founded  on  the  second  section  of  the 
dower  act,  the  judge  delivering  the  opinion  of  the  court  used 
this  language :  "  The  remark  of  the  late  Mr.  Justice  Cowen  in 
Connolly  v.  Smith,  (21^Wend.  62,)  I  think  is  well  sustained  by 
the  adjudications  on  this  question,  that '  the  course  of  legisla- 
tion has  been  such,  that  while  it  has  conferred  a  right  of  dower 
on  the  resident  alien  widow  of  an  alien  purchaser,  it  has  denied 
the  same  right  to  an  alien  widow  of  either  a  natural-born  or 
naturalized  citizen,  unless  she  file  the  proper  deposition."  This 
opinion  was  pronounced  as  late  as  July,  1846. 

36.  Were  it  not  for  this  imposing  array  of  judicial  authority 
to  the  contrary,  it  might  seem  to  admit  of  a  well-founded  doubt 
whether  the  discrimination  thus  made  against  alien  widows  of 
native-born  and  naturalized  citizens,  did  not  only  come  in  con- 
flict with  the  spirit  and  policy  of  the  enabling  acts,  but  tend 
also  to  defeat  the  very  objects  and  purposes  which  led  to  their 
adoption.  And  however  the  fact  may  be  with  regard  to  the 
propriety  of  this  suggestion,  it  is  quite  certain  tliat  the  views  of 
the  courts  were  not  entirely  satisfactory  to  the  people  of  the 
State,  for  in  April,  1845,  a  law  was  passed  greatly  enlarging  the 
privileges  conferred  upon  aliens,  and  correcting  the  then  exist- 
ing law  in  the  particular  above  mentioned,  by  providing,  in  ex- 
press terms,  that  the  wife  of  an  alien  resident  dying  seised,  and 
an  alien  woman  marrying  a  citizen,  should  be  entitled  to  dower.* 

'  Currin  v.  Finn,  3  Denio.  229.     ^  1  Rev.  St.  740,  1st  ed.  §  2.      »  See  ante,  §  30. 

«  Act  of  April  30,  Laws  1845,  ch.  115,  p.  94,  §§  2,  3 ;  N.  Y.  Rev.  St.  5th  ed.  vol. 
iii.  p.  7,  ?J  34,  35.  [Rev.  St.  1882,  p.  2169.  In  Greer  v.  Sankston,  26  How.  Pr. 
471,  it  was  held  that  an  alien  widow  who  had  never  resided  in  the  United  States,  but 
whose  husband  was  a  naturalized  citizen  at  the  time  of  his  death,  could  not  be  endowed 
where  the  marriage  took  place  prior  to  the  Act  of  1845,  at  a  time  whe"n  the  husband 
was  still  an  alien.     This  decision  was  followed  in  Burton  v.  Burton,  26  How.  Pr.  474, 
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By  the  same  enactment  it  is  provided  that  the  deposition  re- 
quired by  the  act  of  1825  will  avail,  though  filed  subsequent  to 
the  acquisition  of  title,  to  enable  an  alien  to  hold  lands  in  the 
same  manner  and  with  the  same  efi'ect  as  a  citizen  of  the  United 
States.  The  grantees  or  devisees  of  resident  aliens  are  made 
capable  of  taking  and  holding  in  the  same  manner  as  if  such 
aliens  were  citizens,  but  if  any  of  such  devisees  or  grantees  are 
aliens,  and  males  of  full  age,  they  must  file  a  deposition,  as  be- 
fore, subject  to  a  like  condition  as  to  filing  it.  The  heirs  at  law 
of  an  alien  resident  may  take  and  hold  the  real  estate  of  their 
ancestor.  On  the  same  condition  before  referred  to,  an  alien 
resident  may  grant  or  devise  lands  to  a  citizen  or  alien  .^  In 
New  York,  therefore,  the  law  with  respect  to  aliens  standp  upon 
a  much  more  liberal  footing  than  formerly.^ 

37.  New  Jersey. — In  this  State  any  alien  friend  may  purchase, 
hold,  and  dispose  of  lands  as  fully  as  a  citizen  may  do.  All 
purchases  made  previously  to  the  passage  of  the  act  conferring 
this  right  are  confirmed.  Title  to  lands  acquired  by  descent  or 
devise  since  January  22,  1817,  in  case  the  heir  or  devisee  be  an 
alien  friend,  is  declared  valid,  whether  the  ancestor  or  testator 

■where  a  similar  condition  of  facts  was  presented — but  Burton  i>.  Burton  was  afterwards 
reversed  by  the  Court  Of  Appeals,  1  Abb.  App.  Dec.  271,  (although  by  a  divided 
court) ,  and  it  appears  to  be  settled  by  the  later  cases  that  mamage  supplies  all  the 
requirements  of  the  naturalization  laws  as  to  the  wife,  and  that  her  citizenship  will  fol- 
low that  of  her  husband,  although  she  may  never  reside  in  the  United  States.  Eennei 
i>.  MuUer,  44  N.  Y.  Superior  Court,  535  ;  Luhrs  v.  Eimer,  15  Hun  399.  See  Good- 
rich V.  Eussell,  42  N.  Y.  177.] 

1  Act  of  April  30,  1845,  eh.  1 15,  §?  1,  4,  5,  6  ;  3  N.  Y.  Rev.  Stat.  5th  ed.  pp.  6,  7, 
§§  33,  36,  37,  38.  See,  also,  p.  6,  §  30,  Act  of  1843,  oh.  87,  ?  1  !  2  Kent,  9th  ed.  p.  70, 
no(!e  ;  4  Ibid.  pp.  36,  37.  [Additional  privileges  have  been  conferred  by  later  statutes. 
See  Rev.  Stat.  1882,  p.  2172,  et  seq.'\ 

2  Upon  the  question  of  alienage  generally,  and  the  construction  of  the  several  New 
York  statutes  relating  to,  that  subject,  see  the  following  cases :  Jackson  v.  Lunn,  3 
John.  Cas.  109  ;  Goodell  u.  Jackson,  24  John.  693  ;  Jackson  v.  Etz,  5  Cowen,  314 ; 
Mooers  v.  White,  6  John.  Ch.  360  ;  Anstice  v.  Brown,  6  Paige,  448 ;  Jackson  a. 
Adams,  7  Wend.  367  ;  Aldrich  v.  MantonJ  13  Wend.  458  ;  People  v.  Irwin,  21  Wend. 
128  ;  Banks  v.  Walker,  3  Barb.  Ch.  438  ;  Matter  of  Windle,  2  Edw.  Ch.  585  ;  Matter 
of  Leefe,  4  Edw.  Ch.  395  ;  Farmers'  Loan  and  Trust  Co.  «.  The  People,  1  Sandf.  Ch. 
139  ;  Wright  v.  Trustees,  &c.,  1  Hoff.  Ch.  202  ;  Lynch  v.  Clarke,  1  Sandf.  Ch.  583 ; 
Redpath  i;.  Rich,  3  Sandf.  S.  C.  79  ;  Beck  v.  McGillis,  9  Bai-b.  35  ;  Cumberland  v. 
Graves,  Ibid.  595  ;  S.  C.  3  Seld.  305  ;  Parish  u.  Ward,  28  Barb.  328 ;  Watson  v. 
Donnelly,  Ibid.  653  ;  McGregor  ».  Comstock,  3  Comst.  408  ;  McCarthy  v.  Marsh,  1 
Seld.  263  ;  Wadsworth  u.  Wadsworth,  2  Kern.  376  ;  McLean-  v.  Swanton,  3  Kern. 
535  ;  Wright  v.  Saddler,  6  Smith,  320.  [Dusenberry  v.  Dawson,  16  Hun,  511  ;  Hall 
V.  Hall,  81  N.  Y.  130  ;  Ettenhcimer  v.  Hefferman,  66  Barb.  375.] 
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were  an  alien  or  not.'  In  making  title  by  descent  it  is  no  bar 
that  any  ancestor  through  whom  the  title  was  derived  was  an 
alien.* 

In  Yeo  V.  Mercereau,'  it  was  decided  that  the  widow  of  an 
alien  who  purchased  land  in  New  Jersey  while  he  was  an  alien 
enemy  before  the  22d  of  January,  1817,  and  who  continued  to 
hold  after  that  period,  and  after  he  became  an  alien  friend,  was 
entitled  to  dower  in  such  premises  by  virtue  of  the  statute  of 
that  date.* 

38. — New  Hampshire. — Any  alien  resident  in  this  State  may 
take,  purchase,  hold,  convey,  or  devise  any  real  estate,  and  the 
same  may  descend  in  the  same  manner  if  he  were  a  native 
citizen.* 

39. — North  Carolina. — By  the  constitution  of  North  Carolina, 

Every  foreigner  who  comes  to  settle  in  this  State,  having. first  taken  an  oath 
of  allegiance  to  the  same,  may  purchase,  or  by  other  just  means,  acquire,  hold, 
and  transfer  land,  or  other  real  estate'.' 

Although  by  this  provision  a,  resident  foreigner  who  has 
taken  the  oath  of  allegiance  may  acquire  land  by  purchase,  and 
hold  and  transfer  the  same,'  it  is  nevertheless  held  that  he  can 
not  take  by  devise  nor  descent.^  The  Eevised  Code  of  1854  con- 
tains the  following  provision :  — 

Whore  any  person  shall  die  leaving  relations,  citizens  of  the  United  States, 
capable  of  inheriting  his  estate,  if  there  might  be  no  other  nearer  kindred,  but 
who  by  a  rule  of  the  common  law  can  not  inherit,  because  there  are  others  of 
nearer  kindred,  (as  aliens,  or  others,)  who  can  not  hold  land  in  the  State,  the 
estate  of  such  deceased  person  shall  descend  to  such  of  the  first  mentioned 
relations  as  would  be  entitled  if  there  were  no  other  relations  whatever.' 

>  Act  of  April  10,  1846,  Nixon's  Dig.  p.  6,  §?  1,  2,  3. 

2  Act  (5f  April,  1846,  Nixon's  Dig.  p.  197,  g  12.     [Rev.  L.  1877,  p.  6.] 

'  Yeo  V.  Mercereau,  3  Harr.  387. 

*  Elmer's  Dig.  p.  6  ;  see,  also.  Ibid.  pp.  131,  143  ;  Rev.  Stat.  1847,  ch.  1,  ?  1  ; 
Laws  of  N.  J.  by  Paterson,  26.  The  act  of  1799  gave  dower  to  alien  widows  ;  Pater- 
son,  p.  543,  J  I.     See,  also,  Colgan  v.  McKeown,  4  Zab.  566. 

"  Rev.  St.  ch.  129,  ?  4  ;  Comp.  Stat.  1853,  p.  287,  ch.  135,  g  4.  See  Montgomery 
V.  Dorion,  7  N.  H.  475.     [Gen.  Laws  1878,  p.  325,  sec.  17.] 

«  Const.  N.  C.  ?  40.  '  Roucheu.  Williamson,  3  Ired.  141.     i 

'  Doe  V.  Homibleu,  2  Hayw.  37,  154,  108  ;  University  v.  Miller,  3  Dev.  192,  196  ; 
Copeland  v.  Sauls,  1  Jones,  L.  R.  70 ;  Paul  v.  Ward,  4  Dev.  247  ;  Atkins  v.  Kron, 
2  Ired.  Eq.  58,  423 ;  S.  C.  5  iTed.  Bq.  207  ;  Kay  ».  Webb,  1  Mur.  134 ;  Marshall 
V.  Loveless,  Cam,  &  Nor.  217. 

9  Rev.  Code  N.  C.  (1854,)  p.  249,  ch.  38,  Rule  9.  [In  North  Carolina  aliens  may 
DOW  take  lands  by  jjurchase  or  descent  or  other  operation  of  law,  and  hold  and  convey 
the  same  as  fully  as  citizens.  Battle's  Revisal  1873,  p.  78.  See  Kane  v.  McCarthy, 
63  N.  C.  299.] 

VOL.  I. — 12 
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40.  Ohio.— As  early  as  the  year  1804  the  legislature  of  Ohio 
passed  the  following  enactment,  which  is  still  in  force: 

It  shall  be  lawful  for  any  and  all  aliens  that  now  may  have,  or  that  hereafter 
shall  be  entitled  to  have,  within  this  State,  any  lands,  tenements  or  heredita- 
ments, either  by  purchase,  gift,  devise,  or  descent,  to  hold,  possess,  and  enjoy 
the  same  as  fully  and  completely  as  any  citizen  of  the  United  States  or  this 
State  can  do,  subject  to  the  same  laws  and  regulations,  and  not  otherwise.' 

41.  Oregcm. — By  the  laws  of  Oregon 

Any  alien  may  acquire  and  hold  lands,  or  any  right  thereto,  or  any  interest 
therein,  by  purchase,  devise,  or  descent,  and  he  may  convey,  mortgage  and 
devise  the  same,  and  if  he  shall  die  intestate  the  same  shall  descend  to  his 
heirs  ;  and  in  all  cases  such  lands  shall  be  held,  conveyed,  mortgaged,  or  de- 
vised, or  shall  descend  in  like  manner,  and  with  like  effect  as  if  such  alien  were 
a  native  citizen  of  this  territory  or  of  the  United  States.'' 

42.  Pennsylvania. — In  the  year  1683,  William  Penn,  as  pro- 
prietary of  Pennsylvania,  in  a  charter  granted  to  the  inhabitants 
thereof,  declared  that  in  the  case  of  aliens  purchasing  lands  in 
the  province,  and  dying  therein  without  being  naturalized,  their 
estates  should  descend  as  if  they  were  naturalized.*  In  1807  it 
was  enacted  that  alien  friends  who  had  declared  their  intention 
to  become  citizens,  might  purchase  and  hold  lands  not  exceed- 
ing five  hundred  acres.^  An  act  was  passed  by  the  legislature 
of  the  State  on  the  22d  of  Marcli,  1814,  by  which  it  is  provided 
that  all  aliens  who,  on  the  18th  of  June,  1812,  resided  in  the 
State,  and  continued  to  reside  therein,  may,  upon  filing  a  declar- 
ation of  their  intention  to  become  citizens,  take,  hold,  and 
convey  lands,  not  exceeding  two  hundred  acres,  nor  in  value 
twenty  thousand  dollars,  as  fully  as  citizens  may  do.  By  the 
act  of  March  24,  1818,  alien  friends  are  permitted  to  purchase 
lands  not  exceeding  five  thousand  acres,  and  "hold  the  "same  to 
them,  their  heirs  and  assigns  forever,  as  fully  as  any  natural 

1  29  Ohio  Laws,  463  ;  Eev.  St.  1841,  p.  62,  ch.  3  ;  1  Swan  &  Critchf.  p.  69,  ch.  3. 
A  writer  in  the  Western  Law  Journal  has  attempted  to  show  that  this  act  does  not  con- 
fer upon  an  alien  any  new  right  to  acquire  or  hold  real  estate  ;  6  West.  Law  Jour.  76. 
But  this  construction  is  contrary  to  the  general  understanding  of  tlie  profession  in  Ohio, 
and  appears  to  he  in  conflict  with  the  intent  of  the  legislature  as  fairly  deduoible  from 
the  act  itself.  [It  is  now  provided  in  Ohio  that  no  person  who  is  capable  of  inheriting 
ihall  be  deprived  of  the  inljeritance  by  reason  of  any  of  his  or  her  ancestors  having  been 
aliens ;  and  aliens  may  hold,  possess  and  enjoy  lands,  tenements  and  hereditaments, 
either  by  descent,  devise,  gift  or  purchase,  as  fully  as  citizens  of  the  United  States  or 
State.     1  Kev.  Stat.  1880,  sec.  4173.] 

2  Stat,  of  Oregon,  (1855,)  p.  409,  §  35.     [General  Laws  1874,  p.  588.] 
'  Proud's  Pennsylvania,  vol.  ii.  Anp.  27. 

*  Act  of  Feb.  10,  1807,  i  1 ;  Pardon's  Dig.  by  Brightly,  p.  44,  g  4. 
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born  citizen,  or  citizens  may  or  can  do.'"  This  act  contains  no 
condition  with  regard  to  residence.  By  an  earlier  statute  the 
fight  of  alien  friends  to  take  and  hold  lands  by  descent  is  given 
without  restriction  as  to  quantity.^  An  act  was  also  passed  in 
March,  1837,  by  which  purchases  by  alien  friends  resident  within 
the  United  States,  not  exceeding  five  thousand  acres  in  quantity, 
and  the  titles  of  heirs  and  devisees  of  aliens  are  confirmed.* 
The  act  of  April  16, 1844,  confirms  titles  previously  acquired  by 
aliens,  either  by  purchase  or  descent,  to  lands  not  exceeding  two 
thousands  acres  in  quantity.*  And  the  act  of  May  1,  1861,, 
confers  upon  aliens  the  right  to  purchase  and  hold  lands  not 
exceeding  five  thousand  acres,  nor  in  net  annual  income  twenty 
thousand  dollars.® 

43.  It  will  be  seen  by  the  foregoing  that  the  act  of  March, 
1814,  was  confined  to  such  aliens  as  resided  in  the  State  on  the 
18th  of  June,  1812.  The  act  of  March,  1818,  appears  to  confer 
upon  alien  friends,  whether  resident  of  the  State  or  not,  equal 
power  with  native  citizens  to  purchase,  hold,  and  dispose  of  real 
estate,  and  transmit  the  same  by  descent.  The  only  apparent 
restriction  is  with  reference  to  the  quantity,  and  as  the  disability 
within  the  limitation  as  to  quantity  is  entirely  removed,  it 
would  seem  to  follow  that  to  the  same  extent  the  right  of  dower 
would  attach.  And  a  learned  writer  has  said  that  in  those  of 
the  United  States  in  which  an  alien  is  permitted  to  hold  land, 
alienage,  whether  of  the  husband  or  wife,  would  be  no  impedi- 
ment to  dower.*  But  in  Pennsylvania,  the  ruling  in  Reese  v. 
Waters'  appears  to  leave  this  question  somewhat  in  doubt  so  far 
as  alien  widows  are  concerned.  It  was  there  held,  contrary  to 
the  view  taken  in  Sutliff  v.  Forgey,^  upon  a  statute  somewhat 
similar,  that  the  term  "purchase,"  as  used  in  the  act  of  1818, 
contemplated  a  purchase  in  the  ordinary  sense  of  that  word, 
and  that  it  could  not  be  extended  to  what  the  court  denomi- 
nated a  mere  "  technical  purchase,  which  is  such,  only,  for  the 

1  Pui-don'a  Dig.  by  Brightly,  p.  45,  ?g  6,  7,  8. 

2  Stat.  Feb.  23,  1791  ;  Purdon's  t)ig.  by  Brightly,  p.  44,  ?  1. 
»  Dunlop's  Laws.  908  ;  Pardon's  Dig.  by  BWghtly,  p.  45,  ?  9. 

*  Purdon's  Dig.  by  Brightly,  p.  45,  J  10.     [For  the  several  statutes  of  Pennsylvania 
referred  to,  see  Purdon's  Dig.  1873,  title  Aliens.] 

'  Ibid.  §  11  ;  sections  12  to  16,  inclusive,  confirms  titles  derived  through  aliens. 
'  1  Greenl.  Cruise,  174,  note. 

'  Reese  v.  Waters,  4  Watts  &  Serg.  145  ;  accord.  Mussey  v.  Pierce,  24  Maine,  55'9. 
«  Sutliff  V.  Forgey,  1  Cow.  89  ;  ante,  ?  29, 
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purposes  of  classification  under  heads  treated  by  commentators/' 
And  under  this  strict  adherence  to  the  literal  terms  of  the  act, 
it  was  decided  that  under  the  statute  of  1818  an  alien  "acquires 
no  title  in  his  wife's  estate  of  inheritance  as  tenant  by  the  cur- 
tesy initiate." 

44.  Rhode  Island. — In  Rhode  Island,  courts  of  probate 

Have  power  to  grant  petitions  of  aliens  for  leave  to  purchase,  hold,  jtnd  dis- 
pone of  real  estate  within  their  respective  towns,  provided  the  alien  peti- 
tioning shall,  at  the  time  of  his  petition,  be  resident  within  this  State,  and  shall 
have  made  declaration,  according  to  law,  of  his  intention  to  become  a  natural- 
ized citizen  of  the  United  States.^ 

45.  South  Carolina. — By  the  act  of  1799  all  free  white  persons 
resident  in  the  State,  (alien  enemies,  fugitives  from  justice,  and 
persons  banished  from  either  of  the  United  States  excepted,)  on 
taking  an  oath  of  allegiance,  were  enabled  to  purchase  and  hold 
real  property  within  the  State.^  By  the  act  of  1807,  aliens  who 
had  declared  their  intention  to  become  citizens  of  the  United 
States,  were  permitted  to  take,  hold,  and  convey  lands,  and  titles 
derived  from  aliens  were  coptirmed.  Persons  holding  property 
under  this  act  were  permitted  to  convey  or  devise  the  same  to 
their  children  or  grandchildren ;  and  if  not  conveyed  or  devised, 
it  was  to  descend  according  to  the  law  regulating  descents ;  pro- 
vided, however,  that  the  children,  grandchildren,  or  persons 
entitled  to  take  by  descent,  should  become  residents  in  the  State 
within  twelve  months  after  the  date  of  the  conveyance,  or  the 
decease  of  the  testator  or  intestate,  and  also  become  citizens 
within  as  short  a  period  as  was  allowed  under  existing  laws.' 
A  later  act  provides  that  when  any  person  shall  die  intestate, 
leaving  no  lineal  descendants,  but  leaving  a  widow,  and  a  father 
or  mother,  and  brothers  or  sisters  of  the  whole  blood,  the  estate 
real  and  personal  of  such  intestate  shall  go,  one  moiety  to  the 
widow,  and  the  other  moiety,  in  equal  proportions,  to  the 
brothers  and  sisters  of  the  whole  blood,  and  the  father ;  or,  if 

1  Rev.  Stat.  1857,  p.  351,  ch.  151,  §  21.  [In  Rhode  Island  aliens  may  now  take, 
hold  and  transmit  title  to  real  estate  with  the  same  effect  as  if  they  were  citizen*.  Pub. 
Stat.  1882,  p.  442.] 

'  1  Brev.  236.  See  McClenaghan  v.  McClenaghan,  1  Stroh.  Eq.  295,  and  Labatut 
V.  Scmidt,  1  Spear's  S.  C.  Eq.  421,  giving  a  constrnction  to  this  act. 

»  Stat.  S.  G.  vol.  V.  p.  546,  gj  1,  2  ;  see  Fox  v.  Husman,  7  Rich.  165,  and  Keenan 
V.  Keenan,  Ibid.  345,  giving  a  construction  to  the  acts  of  1807,  1826,  and  1828,  6  Stat. 
S.  C.  284,  362  :  see,  also,  Vaux  v.  Nesbit,  1  McCord's  S.  C.  Ch.  352,  374,  holding 
that  an  alien  was  formerly  incompetent  to  transmit  lands  by  descent ;  S.  P.  Ennas  v.  ^ 
Franklin,  2  Brev.  398. 
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he  be  dead,  the  mother  to  take  his  share.*  The  rule  of  the  com- 
mon law  is  still  further  modified  by  the  act  of  1856,  which  is 
as  follows : — 

If  any  citizen  of  the  United  States  shall  die  seised,  possessed  of,  or  interested 
in  any  land  or  real  property  situated  and  being  within  this  State,  and  leave  a 
widow  born  without  the  limits  of  the  United  States,  and  who  has  not  been 
naturalized,  such  widow  shall  be  entitled  to  all  the  same  rights,  interest  and 
estate  in  and  to  such  land  and  real  property,  and  be  possessed  of  the  same 
powers,  privileges,  and  capacities  to  hold,  enjoy,  convey,  and  transmit  the  same 
as  if  she  were  naturalized.' 

46.  Tennessee.— ^The  act  of  1809  provided  that  in  all  cases 
where  any  person  within  the  State  should  die  intestate  without 
issue,  and  possessed  of  any  estate,  real  .or  personal,  the  said 
estate  should  descend  to  such  person  or  persons  "who  were  next 
of  kin  to  the  decedent,  and  resident  within  the  United  States,  to 
the  perpetual  exclusion  of  aliens  who  might  be  related  to  the 
decedent  in  a  nearer  degree.'  This  act  was  repealed  by  the 
statute  of  1848.*  The  law  now  in  force  on  the  subject  of  alien- 
age is  as  follows : — 

1998.  Any  alien  may  take  and  hold  real  estate  in  this  State  by  purchase,  in- 
heritance, or  in  any  other  way  which  may  be  agreed  upon  by  treaty  between  the 
United  States  and  the  country  of  which  he  is  a  citizen  or  subject. 

1999.  Any  alien  resident  in  this  State  who  has  legally  declared  his  intention 
under  the  naturalization  laws  to  become  a  citizen  of  the  United  States,  may  take 
aod  hold,  dispose  of,  or  transmit  by  descent,  any  real  estate  as  a  native  citizen. 

2000.  Ad  alien  who  is  resident  in  the  United  States  at  the  time  of  the  death 
of  an  intestate,  and  has  declared,  or  shall  within  twelve  months  thereafter  de- 
clare his  intention,  according  to  the  acts  of  Congress,  to  become  a  citizen,  shall 
become  capable  of  inheriting  the  estate  of  such  intestate.' 

47.  Texas. — Aliens  may  take  and  hold  any  property,  real  or 
personal,  in  this  State,  by  devise  or  descent,  from  an}'  alien  or 

I  Acta  of  1851,  p.  80. 

^  Acts  of  1856,  p.  585.  For  further  decisions  under  prior  laws,  see  Haleyhuton  v. 
Kershaw,  3  Desaus.  106 ;  Sebben  u.  Trezavant,  3  Desans.  213 ;  Clifton  v.  Haig,  4 
Desaus.  330  ;  Scott  v.  Cohen,  2  Nott  &  McCord,  293 ;  McDaniel  v.  Richards,  1 
McCord,  187  ;  Escheator  v.  Smith,  4  McCord,  452  ;  Meeks  v.  Eichbourg,  1  Rep.  Con. 
Court,  41 1  ;  JLaurens  v.  Jenney,  1  Speer,  356;  McCaw  v.  Galbraith,  7  Rich.  74; 
Davis  V.  Hall,  1  N.  &  M.  292  ;  Richards  v.  McDaniel,  2  Rep.  Con.  Court,  18.  [See 
Kev.  Stat.  1873,  p.  440,  419,  537.] 

*  Act  of  ]809,  ch.  53,  ?  1.  This  act  came  under  review  in  Starts  v.  Traynor,  II 
Humph.  292  ;  see,  also,  Williams  v.  Wilson,  Mart.  &  Yerg.  248. 

*  Act  of  1848,  ch.  165,  §  1. 

*  Codeof  Tenn.  by  Meigs  &  Cooper,  (18.58,)  p.  407,  part  2,  tit.  1,  ch.  2  ;  see,  also 
Car,  &  Nich.  Dig.  (1836,)  p.  87,  ch.  36.  [Stat,  of  Tenn.  1871,  ?  1998-2000.  Pui- 
thei  privileges  have  been  extended  to  non-resident  aliens  ;  Id.  I  2000,  ».] 
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citizen,  in  the  same  manner  that  citizens  of  ^he  United  States 
may  take  and  hold  real  or  personal  estate  by  devise  or  descent 
within  the  country  of  such  alien.  Any  alien,  being  a  free  white 
person,  who  shall  become  a  resident  of  the  State,  and  shall,  in 
conformity  with  the  naturalization  laws  of  Congress,  have 
declared  his  intention  to  become  a  citizen,  has  a  right  to  acquire 
and  hold  real  estate  in  the  same  manner  as  if  he  were  a  citizen 
of  the  United  States.* 

48.  Virginia. — Any  alien  friend,  being  a  free  white  person, 
resident  within  the  State,  on  making  oath  before  competent 
authority  that  he  intends  to  continue  to  reside  therein,  may 
inherit,  or  purchase  and  hold  real  estate  as  if  he  were  a  citizen 
of  the  State.  And  he  may  convey  or  devise  any  real  estate  so 
held  by  him,  and  if  he  die  intestate  it  shall  descend  to  his  heirs, 
and  any  such  alienee,  devisee  or  heir,  whether  a  citizen  or  an 
alien,  may  take  under  such  alienation,  devise,  or  descent,  pro- 
vided he  shall,  if  an  alien,  come  or  be  in  the  State  within  five 
years  thereafter,  and  before  some  court  of  record  declare  on  oath 
that  he  intends  to  reside  therein.  Any  alien  having  an  interest 
in  real  estate,  who  becomes  a  citizen  of  the  United  States,  or 
who  sells  or  devises  the  same  before  an  escheat  is  declared, 
or  dies  seised  or  possessed  thereof  before  proceedings  for  an 
escheat  are  instituted,  such  person  himself  in  the  first  case,  &nd 
in  the  second  the  purchaser,  lessee,  heir,  or  devisee  from  him,  if 
a  citizen  of  the  United  States,  may  hold  the  same,  discharged 
from  all  claim  of  the  State  by  reason  of  such  alienage.  Any 
woman  whose,  husband  is  a  citizen  of  the  United  States,  and 
^ny  person  whose  father  or  mother,  at  the  time  of  his  birth,  was 
a  citizen  thereof,  may  take  and  hold  real  or  personal  estate,  by 
devise,  purchase,  or  inheritance,  notwithstanding  he  or  she  may 
have  been  born  out  of  the  United  States.  Any  alien  resident, 
the  subject  of  a  friendly  State,  may  take  and  hold  lands  for  the 
purpose  of  residence,  or  for  the  purpose  of  any  business,  trade, 
or  manufacture,  for  a  term  not  exceeding  twenty-one  years. 
And  when  by  any  treaty  in  force  between  the  United  S.tates  and 
any  foreign  country,  a  citizen  or  subject  of  such  country  is 

1  Act  of  Feb.  13,  1854,  ch.  70,  ?|  2,  3 ;  Oldham  &  White's  Dig.  Laws  Tex.  p.  33, 
art.  4,  5  ;.  see  Merle  v.  Andrews,  4  Texas,  200  ;  Hardy  v.  De  Leon,  5  Texas,  211 ; 
Cryer  v.  Andrews,  11  Texas,  170;  Lee  v.  Salinas,  15  Texas,  495  ;  White  v.  Saba- 
riego,  23  Texas,  243 ;  Wardrup  «.  Jones.  Ibid.  489  ;  Jones  v.  McMasters,  20  How. 
V.  S.  8.     [See  Kev.  Stat.  1879,  p.  5,  248.     See  Airhart  v.  Massieu,  8  Otto,  491.] 
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allowed  to  sell  real  property  within  the  State,  such  citizen  or 
subject  may  sell  and  convey  the  same,  and  receive  the  proceeds 
thereof,  within  the  time  prescribed  by  such  treaty.' 

49.  Vermont. — The  constitution  of  Vermont  contains  the  fol- 
lowing provision : — 

Every  person  of  giood  moral  character  who  comes  to  settle  in  this  State,  hav- 
ing first  taken  an  oath  or  affirmation  of  allegiance  to  the  same,  may  purchase, 
or  hy  other  just  means  acquire,  hold,  and  transfer  land,  or  other  real  estate ; 
and  after  one  year's  residence  shall  be  deemed  a  free  citizen  thereof,  and  enti- 
tled to  all  rights  of  a  natural-born  subject  of  this  State.' 

50.  Wiscormn. — The  constitution  of  Wisconsin  declares  that 

No  distinction  shall  ever  be  made  by  law  between  resident  aliens  and  citi- 
zens, in  reference  to  the  possession,  enjoyment,  or  descent  of  property.' 

It  is  provided  by  statute  that  aliens  may  take  and  hold  lands 
by  purchase,  devise,  or  descent ;  and  may  convey,  mortgage,  or 
devise  the  same ;  and,  if  they  die  intestate,  such  lands  shall  de- 
scend in  like  manner  as  if  they  were  citizens  of  the  United 
States.*  Alienage  is  no  bar  to  dower ;  and  any  woman  residing 
out  of  the  State  is  entitled  to  dower  in  lands  lying  within  the 
State  of  which  her  husband  died  seised,  in  the  same  manner  as, 
if  she  and  her  husband  had  been  residents  at  the  time  of  his 
decease.* 

51.  District  of  Columbia. — rlu  the  District  of  Columbia  an  alien 
may  take,  hold,  transmit  and  convey'  lands,  in  the  same  man- 
ner as  if  he  were  a  citizen  of  the  United  States.* 

52.  From  the  foregoing  synopsis  of  the  legislation  and  re- 

1  Code,  1849,  p.  498,  ch.  115,  ??  1-6.  See  Robertson  v.  Miller,  1  Brock,  466; 
Hubbard  i;.  Goodwin,  3  Leigh,  492  ;  Stevens  u.  Swann,  9  Leigh,  404 ;  Jackson  v. 
Sanders,  2  Leigh,  109  ;  Barzizas  v.  Hopkins,  2  Rand.  276  ;  Marshall  v.  Conrad,  5 
C.'.'J,  364.  [Under  the  Revision  of  1873,  any  alien,  not  an  enemy,  may  acquire  by 
purchase  or  descent,  and  hold  real  estate  in  Virginia,  and  the  same  may  be  tiansmitted 
in  the  same  manner  as  real  estate  held  by  citizens  ;  Rev.  Stat.  1873,  p.  130.  See  Hau- 
enstein  v.  Lyndhara,  10  Otto,  483.] 

'  Const.  Verm.  §  39.  An  exception  is  annexed  as  to  eligibility  to  certain  Sfate 
offices  until  after  two  year's  residence.  See,  also.  State  v.  Boston,  C.  &  M.  R.  R.  Co., 
25  Verm.  433  ;  Albany  v.  Derby,  30  Verm.  718. 

'  Const.  Wis.  art.  i.  ?  15. 

*  Rev.  Stat.  1849,  p.  337,  ?  35  ;  Rev.  Stat.  1858,  p.  549,  g  35.  [Rev.  Stat.  1878, 
sec.  2200.] 

'  Rev.  Stat.  1849,  p.  335,  ?  21  ;  Rev.  Stat.  1858,  p.  548,  §  21.  [Rev.  Stat.  1878, 
2  2160.     See,  however,  Bennet  v.  Harms,  51  Wis.  251.] 

6  Rev.  Code  Dist.  Col.  (1857,)  p.  180,  ?  2.  [See  Walker  v.  Ferry  Co.,  3  Mae 
Arthur,  440.]  ; 
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ported  decisions  of  the  different  States  on  the  subject  of  alienage, 
it  Avill  be  seen  that  there  is  a  marked  difference  in  the  several 
States  with  respect  to  the  privileges  conferred  upon  aliens,  and 
the  favor  with  which  they  are  regarded.  In  a  portion  of  the 
States  the  rule  of  the  common  law  prevails  with  but  little 
modification.  In  others  its  severity  is  more  or  less  mitigated  ; 
while  in  others  again  it  is  entirely  abrogated.  The  privileges 
thus  conferred  by  State  authority  are  strictly  local,  and  neces- 
sarily territorial  in  their  nature.  Consequently,  if  the  steps 
required  by  the  naturalization  laws  of  Congress  have  not  been 
complied  with,  so  as  to  give  to  the  alien  party  the  rights  and 
privileges  of  a  citizen,  he  is  remitted,  so  far  as  the  capacity  or 
privilege  to  acquire,  enjoy,  or  dispose  of  real  estate  is  concerned, 
to  the  local  laws  and  regulations  of  the  particular  State  where 
the  lands  may  be  situate.*  It  is  hardly  necessary  to  add  that 
the  right  to  the  estate  of  dower  is  governed  by  the  same  general 
rule. 

Naturalization  in  the  United  States. 

53.  The  Constitution  of  the  United  States  confers  upon  Con- 
gress power  "to  establish  a  uniform  rule  of  naturalization," 
and  it  seems  that  the  power  is  possessed  exclusively  by  that 
that  body.'  Under  the  authority  thus  conferred  a  number  of 
acts  have  been  passed,  prescribing  the  conditions,  pointing  out 
the  manner,  and  declaring  the  effect  of  naturalization.''  Any 
alien,  being  a  free  white  person,  who  has  resided  in  the  United 
States  for  the  prescribed  period,  and  complied  with  all  the 
conditions  of  the  law  to  perfect  his  naturalization,  is  thereby 
"  admitted  to  become  a  citizen  of  the  United  States,  or  any  of 
them."*  Children  under  the  age  of  twenty-one  years,  of  persons 
naturalized,  if  dwelling  in  the  United  States  at  the  time  of  the 
naturalization  of  their  parents,  are  considered  as  citizens.'    In 

'  Corfield  v.  Coryell,  4  Wash.  C.  C.  Eep.  371  ;  2  Kent,  70,  71. 

2  Art.  1,  ?  8,  sub.  5. 

3  See  Chirac  v.  Chirac,  2  Wheat.  259  ;  United  States  v.  Villato,  2  Dall.  872  ;  Thnr- 
low  V.  Massachusetts,  5  How.  585  ;  Smith  d.  Turner,  7  Ibid.  556  ;  Golden  v.  Prince, 
3  Wash.  C.  C.  Rep.  314. 

*  Act  of  14th  April,  1802,  2  Stat.  153 ;  Act  of  March  26,  1804,  2  Stat.  292  ;  Act 
of  March  3,  1813,  2  Stat.  811  ;  Act  of  March  22,  1816,  3  Stat.  259  ;  Act  of  May  26, 
1824,  4  Stat.  69  ;  Act  of  May  24,  1828,  4  Stat.  310 ;  Brightly's  Dig.  83-36  ;  2  Kent, 
51-54.     [See  Eer.  Stat.  ir.S.  380.] 

5  Act  of  April  14,  1802,  ?  1. 

6  ri>:,  I  4.     [See  Crane  v.  Eeedcr,  25  Mich.  303.1 
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case  any  alien  has  taken  the  preliminary  oath  required  by  the 
act  of  1802  and  pursued  the  directions  of  the  second  section  of 
the  same  act/  and  dies  before  he  is  actually  naturalized,  the 
widow  and  children  of  such  alien  shall  be  considered  as  citizens 
of  the  United  States,  and  shall  be  entitled  to  all  rights  and 
privileges  as  such  upon  taking  the  oaths  prescribed  by  law.^  A 
married  woman  may  avail  herself  of  the  benefits  of  this  legisla- 
tion, and  become  a  naturalized  citizen.*  And  it  has  been  held 
that  the  consent  and  concurrence  of  her  husband  are  not  neces- 
sary to  the  validity  of  the  act.*  Naturalization  of  the  husband 
does  not,  of  itself,  confer  the  rights  of  citizenship  upon  an  alien 
wife."  But  by  a  recent  act  of  Congress  the  rights  and  privileges 
of  alien  feme  coverts  have  been  extended,  and  it  is  provided 
that  any  woman  who  might  lawfully  be  naturalized  under  ex- 
isting laws,  and  who  is  or  shall  be  married  to  a  citizen  of  the 
United  States,  shall  be  deemed  and  taken  to  be  a  citizen.*  This 
law  is  substantially  a  re-enactment  of  the  7  and  8  Victoria,  chap^ 
66,  and  is  very  important  in  its  bearing  upon  the  rights  of  alien 
women,  for  its  efiect  appears  to  be  to  invest  the  alien  wife  of  a 
citizen,  whether  native-born  or  naturalized,  with  all  the  rights 
of  a  native-born  woman,  and  indeed  to  make  her  marriage  with 
a  citizen,  ipso  facto,  work  her  naturalization.  It  remains  a  ques- 
tion, however,  whether  the  act  extends  to  a  case  where  the 
husband  and  wife  are  both  aliens,  and  are  married,  either 
abroad  or  in  this  country,  before  the  naturalization  of  the  hus- 
band. A  strict  construction  of  the  act  would  seem  to  require 
that  the  husband,  at  the  time  of  the  marriage,  should  be  a  citi- 
zen, but  whether  native  born  or  by  naturalization  would  not 
perhaps  be  material.' 

'  This  section  wajs  repealed  by  the  act  of  May  24,  1828,  2  1  ;  4  Stat.  310;  see 
Brightly's  Dig.  34,  note.     It  prescribed  regulations  for  the  registry  of  aliens. 

"  Act  of  March  26,  1804,  g  2.  See  Foss  v.  Crisp,  20  Pick.  121,  and  White  »■ 
White,  2  Met.  (Ky.)  185,  as  to  the  effect  of  the  death  of  the  husband  or  ancestor  before 
taking  the  final  oath,  and  the  requirement  of  the  law  in  such  cases. 

»  Ex  parte  Marianne  Pic,  1  Cr.  C.  C.  372.  See  Brown  v.  Shilling,  9  Maryl.  74 ; 
McDaniel  v.  Richards,  1  McCord,  187. 

*  Priest  V,  Cummings,  16  Wend.  617  ;  s.  c.  20  Wend.  338. 

6  White  t).  White,  2  Met.  (Ky.)  185  ;  see  Wightman  v.  Laborde,  1  Spear,  (S.  C.) 
525. 

•  Act  of  Feb.  10,  1855,  g  2  ;  Brightly's  Dig.  132.     [Rev.  Stat.  U.  S.  351.] 

T  [It  seems  to  be  settled  now  that  the  act  applies  with  equal  force  where  the  marriage 
■precedes  the  naturalization  of  the  husband  ;  Kane  v.  McCarthy,  63  N.  Car.  299  ;  Kell^ 
V.  Owen,  7  Wallace,  496  ;  Renner  v.  MuUer,  44  N.  Y.  Superior  Ct.  335.] 
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Naturalization  in  the  United  States  prospective  only. 

54.  Eeference  was  made  in  the  preceding  pages  to  that  fea- 
ture of  the  English  law  which  gives  to  the  act  of  naturalization 
a  retroactive  effect,  and  it  was  iiwjidentally  stated  that  in  the 
United  States  this  doctrine  was  not  recognised.^  It  remains  for 
us  to  notice,  in  this  connection,  some  of  the  decisions  of  the 
American  courts  with  regard  to  this  question. 

55.  The  subject  underwent  very  full  and  thorough  discussion 
in  the  case  of  Priest  v.  Cummings  f  and  the  opinion  of  the 
court  upon  the  question  is  replete  with  learning,  and  exhibits 
with  clearness  and  precision  the  law  bearing  upon  it.  "  Assum- 
ing," says  the  judge  delivering  the  opinion,  "  the  naturalization 
in  October,  1829,  to  have  been  valid,  it  is  contended  that  it  can 
not  operate  retrospectively,  so  as  to  attach  the  right  of  dower  to 
premises  which  were  previously  aliened  by  the  husband  in 
1802.  The  act  of  Congress  affords  no  great  light  to  aid  us  in 
determining  this  point  of  the  case ;  it  merely  declares  that  upon 
complying  with  its  provisions  the  applicant  shall  '  become  a 
citizen  of  the  United  States,'  leaving  the  effect  or  measure  of 
capacity  thus  conferred  to  the  judgment  of  the  law.  Lord  Coke 
says,  that  an  alien  naturalized  by  act  of  Parliament  is  to  '  all 
intents  and  purposes  a  natural-born  subject.'  1  Co.  Lit.  129,  a. 
It  is  also  said,  that  naturalization  is  an  adoption  of  one  to  be 
entitled  to  what,  by  birth  an  Englishman  may  claim,  and  takes 
effect  from  the  birth  of  the  party,  but  denization  from  the  date 
of  the  patent.  Viner's  Abr.  tit.  Alien,  letter  D.  Naturalization 
in  Ireland  has  no  effect  in  England,  because  it  is  a  fiction  of 
law,  and  can  affect  only  those  consenting  to  the  fiction.  When 
the  law-makers  have  power,  it  has  the  same  effect  as  a  man's 
birth  thfere.  Id.  pi.  7, — 1  Bac.  Abr.  tit.  Aliens,  130.  The  position 
in  1  Black.  Comm.  374,  is,  that  naturalization  can  not  be  per-  , 
formed,  but  by  act  of  Parliament ;  for  by  this,  an  alien  is  put 
in  exactly  the  same  state  as  if  he  had  been  born  in  the  king's 
legiance.  From  these  and  other  authorities  that  might  be  re- 
ferred to,  it  sufficiently  appears  that  the  uninheritable  blood  of 
the  alien  becomes  purified,  and'raade  inheritable  by  naturaliza- 
tion ;  and  in  some  respects  reaches  back  to  his  birth.  All  pre- 
vious disabilities,  as  to  taking  or  transmitting  real  estate,  are  at 

1  Ante,  §  4. 

s  Priest  v.  Cummings,  16  Wend.  617  ;  S.  c.  20  Wend.  338. 
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once  removed,  and  any  defective  or  forfeitable  title,  by  reason 
of  alienism,  becomes  perfect  and  indefeasible.  1  John.  Gas.  398 ; 
7  "Wend.  335.  Hence  children  born  before  naturalization,  will 
inherit  the  same  as  those  born  after,  though  it  is  otherwise  in 
case  of  denization,  the  effect  of  which  is  simply  prospective. 
Lands  purchased  before  may  be  held  and  transmitted  th«  same 
as  those  acquired  afterwards.  But  the  difficulty  in  sustaining 
the  claim  of  the  plaintiff  upon  the  retroactive  operation  of  her 
naturalization,  and  consequent  investment  of  her  capacity  to 
take  her  dower  during  the  whole  period  of  her  coverture,  is,  that,  at 
the  time  the  husband  executed  the  mortgage,  and  thereby  parted 
with  his  title,  as  in  effect  he  did,  as  there  has  since  been  a  fore- 
closure under  it,  she  was  a  disabled  person  in  law  by  reason  of 
alienism,  and  had  no  capacity,  independent  of  the  enabling 
statutes,  to  ta!ke  even  an  inchoate  right  of  dower.  It  may  be 
said  there  was  no  defective  or  forfeitable  right  or  title  existing, 
to  be  forfeited,  because  there  was  no  right  at  all  vested  in  her 
that  could  attach  at  the  time  of  the  alienation ;  and  therefore, 
it  must  attach,  if  at  all,  for  the  first  time  when  the  estate  is  in 
the  hands  of  innocent  third  persons.  The  law  which  nihil  facit 
frustra  will  give  no  estate  which  it  does  not  enable  the  donee  to 
keep ;  and,  therefore,  an  alien  can  take  nothing  either  by  de- 
scent, curtesy  or  dower.  If  he  purchase,  he  may  be^said  to 
acquire  an  estate  till  office  fovind ;  but  he  takes  nothing  by  act 
of  law.  7  Cowen,  50 ;  5  Id.  52 ;  1  Vent.  417 ;  Park  on  Dower, 
228.  The  only  case  that  has  been  referred  to,  or  that  I  have 
been  able  to  find  after  a  pretty  full  examination,  where  the 
widow  is  even  said  to  be  entitled  to  dower  out  of  an  estate 
aliened  by  the  husband,  during  the  existence  of  a  natural  dis- 
ability to  take  dower,  and  consequently  before  any  right  attached 
to  the  land,  is  the  case  of  a  subsequent  naturalization  of  the 
wife  by  act  of  Parliament.  This  exception  to  the  general  rule, 
if  it  exist  at  all,  will  be  found,  I  apprehend,  to  depend  upon  the 
peculiar  language  of  the  act,  together  with  the  omnipotent 
power  admitted  by  the  courts  to  belong  to  the  statutes  of  that' 
body.  Aliens,  in  England,  are  naturalized  by  private  acts  of 
Parliament,  which  are  not  published  among  the  general  laws. 
I  have  not  been  able  to  find  one  of  those  acts  so  as  to  be  able  to 
examjine  the  phraseology.  It  is  said  by  Lord  Coke,  that  if  a 
man  take  an  alien  to  wife,  and  afterwards  aliens  his  lands,  and 
after  she  is  made  a  denizen  the  husband  die,  she  shall  not  be 


188  THE   LAW   OP  DOWER.  [OH.  IX. 

endowed,  because  her  capacity  and  possibility  to  be  endowed 
come  by  denization.  '  Otherwise,'  he  says,  '  it  is,  if  she  were 
naturalized  by  act  of  Parliament.'  Co.  Litt.  33,  a.  Viner  and 
Cruise  lay  doWn  the  same  position.  The  latter  author  remarks, 
that,  if  an  alien  be  naturalized  by  act  of  Parliament,  she  then 
becomes  entitled  to  dower  out  of  all  lands  whereof  her  husband 
was  seised  during  coverture.  See,  also,  1  Roll.  Abr.  675,  Park 
on  Dower,  229.  Where  the  incipient  right  of  dower  once  at- 
taches, and  the  alienation  takes  place  during  its  suspension  or 
the  existence  of  a  temporary  disability,  which  is  subsequently 
removed  before  the  death  of  the  husband,  there  the  right  re- 
vives and  exists  in  full  force,  in  contemplation  of  law  from  its 
commencement.  Several  examples  are  stated  and  sanctioned 
by  the  court  in  Menvil's  case,  13  Co.  23 ;  such  as  an  alienation 
before  the  wife  is  of  an  age  to  be  dowable,  or  during  her  elope- 
ment, or  during  the  existence  of  an  attaint  of  felony.  In  all 
these  instances,  it  is  said  there  is  not  any  incapacity  or  disabil- 
ity in  the  person,  but  only  a  temporary  bar  until  the  proper 
age,  reconcilement,  or  pardon ;  that  the  wives  were  not  incapa- 
ble by  birth,  but  lawfully  entitled  to  dower  by  the  marriage  and 
seisin ;  and  that,  therefore,  where  the  impediment  is  removed, 
they  shall  be  endowed.  Hargrave's  n.  202 .  Viner,  tit.  Dower,  q. 
pi.  2 ;  2  Bac.  Abr.  tit.  Dower,  359 ;  1  Cruise,  173.  But  this  rule, 
it  said,  is  not  applicable  to  the  case  of  an  alien  wife,  who  has 
become  a  denizen  by  letters  patent,  because  at  the  time  of  the 
alienation  of  the  husband,  she  was  absolutely  disabled  by  law 
from  her  birth,  and  the  capacity  and  ability  to  take  dower  began 
with  her  denization.  This  distinction  adds  some  weight  to  the 
remark  before  made  in  respect  to  the  position  of  Lord  Coke,  as 
to  the  effect  of  naturalization,  namely,  that  it  depends  upon  no 
general  principle,  but  exists  as  an  exception,  by  reason  of  the 
particular  wording,  and  force  of  the  act  of  Parliament.  The 
case  of  Fish  v.  Klein,  2  Merivale,  431,  may  be  referred  to  as  an 
authority  for  the  remark.  There  K.,  an  alien,  had  sold  and 
conveyed  certain  premises,  and  an  act  of  naturalizaT;ion  was 
procured  to  perfect  the  title  in  the  grantee.  The  language  of 
the  act  was  '  that  the  said  F.  K.  shall  be,  and  is  thereby  from 
thenceforth  naturalized,'  &c.  It  was  contended  that  it  could 
not  establish  retrospectively  an  invalid  title.  The  master  of  the 
rolls  concurred  in  this  view,  and  held  that  it  did  not  operate  to 
confirm  the  title  in  the  grantee ;  in  other  words,  that  it  did  not 
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invest  K.  retrospectively  with  a  capacity  to  hold  and  convey 
real  estate.  It  is  stated  in  a  note  to  the  case  that  the  vendors 
were  desirous  of  having  retrospective  words  introduced  into  the 
act,  but  that  they  found  it  was  impracticable  to  depart  from  the 
common  form.  The  case  at  least  shows,  what  might  well  be 
supposed  without  it,  that  the  eflfect  of  an  act  of  naturalization 
depends  upon  the  language  of  it ;  and  that  an  express  clause 
for  this  purpose  is  essential  to  its  retroactive  operation,  in  order 
to  vest  a  disabled  person  with  an  antecedent  interest  in  real 


56.  In  the  Court  of  Errors,  also,  where  the  case  was  taken  on 
error  to  the  Supreme  Court,  elaborate  opinions  were  delivered 
by  Chancellor  Walworth  and  Senator  Verplanck,  concurring 
with  the  Supreme  Court  in  the  conclusion  to  which  it  arrived 
as  to  the  effect  of  naturalization  under  the  laws  of  Congress,  and 
devoting  to  the  subject  a  very  considerable  share  of  attention.' 
The  following  extract  is  from  the  opinion  of  the  chancellor : 
"  The  effect  of  a  statutory  naturalization  in  England,  in  over- 
reaching previous  vested  rights,  depends  upon  the  omnipotence 
which  has'been  ascribed  to  an  act  of  Parliament;  in  which,  at 
some  of  the  earlier  periods  of  English  history,  a  due  regard  was 
not  always  paid  to  the  rights  of  third  parties  who  had  not  peti- 
tioned for  the  passing  of  the  act.  These  private  acts  of  naturali- 
zation are  seldom  found  in  the  printed  collection  of  English 
statutes;  but  by  reference  to  one  which  is  published  by  Mr, 
Chitty  as  the  common  form  of  such  acts,  2  Chit.  Com.  Law,  App. 
325,  it  will  be  seen  that  the  nature  and  extent  of  the  rights  ac- 
quired under  it  are  declared  in  the  act  itself,  and  that  the  lan- 
guage is  very  strong  to  show  the  intention  of  the  law-makers  to 
give  it  a  retrospective  operation,  not  only  as  to  inheritable 
blood,  but  also  to  place  the  person  naturalized  in  the  same 
situation,  both  actually  and  constructively,  as  if  he  had  been  a 
natural-born  citizen  at  the  moment  of  his  birth.  To  show  that 
by  the  common  law  a  mere  parliamentary  act  of  naturalization 
did  not  necessarily  retrospect,  without  reference  to  the  terms  of 
the  act,  it  is  only  necessary  to  refer  to  the  opinion  of  Lord  Hale, 
in  the  great  case  of  CoUingwood  v.  Pace,  1  Ventr.  419.  He  says: 
'  Touching  the  retrospect  of  a  naturalization,  and  whether  the 
eldest  son,  being  an  alien,  naturalized  after  the  death  of  the 
father,  shall  direct  the  descent  to  the  youngest,  depends  upon 

1  Priest  V.  Cummings,  20  Wend.  888. 
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the  words  of  the  naturalization,  which  being  by  act  of  Parlia- 
ment, may  by  a  strange  retrospect  direct  it.  But  as  the  naturali- 
zation in  the  case  in  question  is  penned,  it  would  not  do  it ;  the 
naturalization  hath  only  respect  to  what  shall  be  hereafter.'  I 
conclude,  therefore,  that  the  naturalization  of  th*  defendant  in 
error  had  the  same  effect  as  to  the  rights  of  property  as  letters 
of  denization  had  by  the  common  law,  and  the  same  effect  as  to 
all  other  rights  that  an  act  of  Parliament  giving  her  all  the 
rights  of  a  natural-born  subject,  and  without  any  special  provi- 
sions to  give  it  a  retrospective  operation.  She  therefore  had 
from  that  time  the  capacity  to  take  an  estate  in  dower,  of  and 
in  any  lands  of  which  the  husband  was  then  seised  of  an  in- 
heritable estate:  to  take  lands  by  devise  or  descent  from  any 
person  capable  of  conveying  or  transmitting  lands  in  that  man- 
ner to  her :  and  to  take  any  other  interest  in  real  estate  by  gift 
or  otherwise  to  herself,  and  to  sell,  alienate,  or  bequeath  the 
same,  or  transmit  the  same  to  such  of  her  heirs  as  were  capable 
of  taking  by  descent,  as  fully  as  a  natural-born  citizen  might 
do,  but  not  otherwise.  Her  naturalization,  however,  did  not 
retrospect  so  as  to  derive  the  mortgagees  of  her  husband,  or 
those  claiming  under  them,  of  any  right  or  interest  in  his  lands 
which  they  had  acquired  previous  to  her  naturalization." 

57.  A  portion  of  the  opinion  of  Senator  Verplanck,  in  the 
same  case,  possesses  considerable  value  on  account  of  the  com- 
parison which  he  institutes  between  the  language  of  the  natu- 
ralization acts  of  Congress  and  that  employed  in  several  of  the 
special  naturalization  acts  of  England.  "  I  can  not  agree  with 
the  chief  justice,"  he  says,  "  that  '  the  act  of  Congress  affords  no 
great  light  to  aid  us  in  determining  this  point  in  the  case.'  On 
the  contrary,  it  strikes  me  forcibly  that  the  language  of  our  acts 
of  Congress  on  this  subject,  points  out  a  strong  distinction  be- 
tween the  legal  operation  of  the  rights  of  citizenship  acquired 
under  them,  and  that  of  the  naturalization  conferred  by  a  British 
act  of  Parliament.  In  the  acts  of  Parliament  the  operative 
words  are  the  same  with  those  used  in  the  books ;  I  believe  in 
all  cases,  certainly  in  all  the  cases  where  I  have  been  able  to 
ascertain  the  facts — either  the  more  general  acts  in  the  statutes 
at  large,  or  those  cited  in  the  reports.  It  is  enacted  that  the 
party  shall  be  'naturalized,'  or  'shall  be  deemed,  adjudged  and 
taken  to  be  a  natural-horn  subject,'  as  if  bom  within  the  king- 
dom.   Thus  in  a  statute,  '33   Henry  VIII.,  '  The   children  of 
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Thomas  Powers  and  others  shall  be  reputed  natural-horn  subjects.^ 
In  the  statute  of  7  Anne,  c.  4, '  All  persons  ,  born  out  of  the 
ligeance  of  her  majesty  who  shall  qualify  themselves  (&c.  as 
therein  provided)  shall  be  deemed,  adjudged  and  taken  to  be 
natural-born  subjects  of  Ireland,  to  all  intents,  constructions  and 
purposes,  as  if  they  had  been  born  within  the  said  kingdom.' 
So  again,  by  2  George  III.  25,  certain  foreign  officers  and  sol- 
diers, who  had  served  in  America,  are  naturalized  in  the  same 
words,  '  to  be  deemed  and  adjudged,  as  if  they  had  been  born 
within  the  realm.'  These  seem  to  be  the  uniform  operative 
words 5  and  their  legal  effect,  as  stated  by  all  the  authorities,  is, 
'  that  an  alien  is  put  in  exactly  the  same  state  as  if  he  had  been 
born  in  the  king's  dominions,'  2  Black.  Com.  374;  or,  in  the 
language  of  Lord  Coke,  '  is  to  all  intents  and  purposes  a  natu- 
ral-born subject.'  From  the  very  words  employed,  then,  (unless 
there  be  some  restrictive  condition  added,)  every  such  naturali- 
zation must  relate  back  to  the  time  of  birth  of  the  individual. 
The  naturalized  subject  is,  in  the  eye  of  the  English  law,  one 
native  born.  The  courts  do  not,  and  can  not  look  behind  the 
^act  of  Parliament  to  prior  disabilities.  By  the  omnipotence  of 
Parliament  the  naturalized  alien  is  to  all  intents  a  subject  from 
his  birth." 

58.  In  an  early  case,'  it  had  been  decided  in  New  York,  on 
the  strength  of  the  English  authorities  which  have  already  been 
noticed,  and  apparently  without  much  consideration  of  the  sub- 
ject, that  naturalization  in  this  country  has  a  retroactive  effect, 
and  operates  to  confirm  title  to  real  estate  granted  to  an  alien 
before  the  date  of  the  naturalization.  And  in  Massachusetts, 
also,  thirteen  years  afterwards,  the  general  rule  of  the  English 
common  law  that  naturalization  of  an  alien  friend  places  him 
"  upon  the  same  ground  as  if  born  a  citizen,"  was  said  by  Chief 
Justice  Parsons  to  be  in  force  in  the  United  States.^  But  the 
reasoning  of  the  court  in  Priest  v.  Cummings,  and  the  peculi- 
arities in  phraseology  distinguishing  the  English  acts  of  Parlia- 
ment from  the  acts  of  Congress,  pointed  out  by  the  judges,  appear 
fully  to  sustain  the  conclusion  arrived  at  in  that  case.  Deci- 
sions in  other  States  are  in  conformity  with  this  view.  In  Vaux 
V.  Nesbit'  it  is  said  that "  the  words  of  our  statutes  for  natural- 

1  Culverhouse  ».  Beach,  1  John.  Cas.  399,  decided  in  1 800. 

2  Ainslie  v.  Martin,  9  Mass.  K.  454,  460. 

*  Vaux  V.  Ne^it,  1  McCord's,  (S.  C.)  Ch.  352. 
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izing  aliens  are  evidently  prospective,"  and  the  point  was  so 
ruled  by  the  chancellor.  The  cases  of  Wightraan  v.  Laborde,' 
Keenan  v.  Keenan,^  and  White  v.  White,'  are  to  the  same  effect. 
In  Labatut  v.  Scmidt^  the  question  was  left  undecided,  but  it  is 
apparent  that  the  inclination  of  the  court  was  in  the  same  direc- 
tion. It  may  be  assumed,  therefore,  with  some  degree  of  confi- 
dence, that  in  the  United  States,  naturalization  has  no  retro- 
active effect,  but  in  its  operation  is  prospective  only.* 

WMt  persons  can  not  become  citizens. 

69.  The  acts  of  Congress  authorizing  the  naturalization  of 
aliens  limit  the  right  to  "free  white  persons,"  thus  excluded 
from  their  operation  Indians,  the  inhabitants  of  Africa  and  their 
descendants,*  and  perhaps  the  natives  of  .Asia.'  It  has  been 
judiciallj'  decided  in  several  of  the  United  States  that  Indians 
are  not  citizens,  but  distinct  tribes,  living  under  the  protection 
of  the  government.'  The  Attorney-General  of  the  United  States, 
in  1856,  held  that  while  the  general  statutes  of  naturalization 
do  not  apply  to  Indians,  it  was  nevertheless  clear  that  they  may 
be  naturalized  by  special  act  of  Congress,  or  by  treatj'.' 

60.  Questions  not  unfrequently  arise  respecting  the  proper 

1  Wightman  v.  Laborde,  1  Spear,  (S.  C.)  525. 

2  Keenan  v.  Keenan,  7  Rich.  Law  R.  (S.  C.)  345. 

3  White  V.  White,  2  Met.  (Ky.)  185. 

*  Labatut  v.  Scmidt,  1  Spaer's  S.  C.  Eq.  R.  421. 

^  On  the  subject  of  naturalization  generally,  see  the  following  additional  authorities : 
Ex  parte  Newman,  2  Gallis.  11  ;  Little's  case,  2  Brown,  218 ;  Anon.,  Peters'  C.  C. 
R.  457  ;  Spratt  ti.  Spratt,  4  Pet.  393;  Ex  parte  Overington,  5  Binn.  371 ;  Richards 
r.  McDaniel,  2  Nott  &  McCord,  351  ;  Campbell  v.  Gordon,  6  Cranch,  176  ;  McDaniel 
V.  Richards,  1  Nott  &  McCord,  187  ;  Starke  ».  Chesapeake  Ins.  Co.,  7  Cranch,  420; 
Ritchie  v.  Putnam,  13  Wend.  524  ;  Granstein's  case,  1  Hill,  141  ;  Charles  v,  Monson 
Man.  Co.,  17  Pick.  70  ;  Towles'  case,  5  Leigh,  743  ;  Ex  parte  Paul,  7  Hill,  56  ;  Banks 
V.  Walker,  3  Barb.  Ch.  R.  438  ;  Matter  of  Brownlee,  4  Eng.  191 ;  Ex  parte  Smith, 
8  Blackf.  395  ;  State  v.  Penney,  5  Eng.  621  ;  Brown  v.  Shilling,  9  Md.  74  ;  West  v. 
West,  8  Paige,  433. 

*  See  Dred  Scott  i>.  Sandford,  19  How.  U.  S.  393.  [The  naturalization  laws  were 
extended  to  aliens  of  African  nativity  and  descent  by  act  of  July  14,  1870.  See  Rev. 
Stat.  U.  S.  382,  sec.  2169.] 

7  2  Kent,  72  ;  see  the  United  States  v.  Rogers,  4  How.  TJ.  S.  567.  [Re  Au  Yup, 
5  Sawyer,  C.  C.  155.] 

8  Goodell  V.  Jackson,  20  John.  693 ;  Jackson  v.  Wood,  7  John.  290 ;  Hastings  v. 
Farmer,  4  Com?t.  293  ;  Dole  v.  Irish,  2  Barb.  639  ;  The  State  v.  Ross,  7  Terger,  74  ; 
The  State  v.  The  Managers  of  Elections,  1  Bailey,  215. 

9  Opin.  Att.-Gen.,  vol.  vii.,  p.  746. 
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meaning  to  be  attached  to  the  word  "  white,"  as  used  in  th^ 
naturalization  acts,  and  what  shades  and  degrees  of  mixture  of 
color  disqualify  an  alien  from'application  for  the  benefits  of 
those  acts.  In  Virginia,  by  the  statute  of  1785,  every  person 
who  has  one-fourth  part  or  more  of  negro  blood  is  deemed 
a  mulatto.'  The  rule  is  the  same  in  Kentucky,*  Arkansas,'  and 
Florida.*  In  Indiana  a  person  possessed  of  one-eighth  or  more 
of  negro  blood  is  disqualified  from  marriage  with  a  white  person, 
and  the  marriage  is  void."  In  South  Carolina  all  persons 
tinged  with  negro  blood  are  adjudged  mulattoes,  and  it  is  further 
held  that  mulattoes  are  not  white  citizens  within  the  meaning 
of  the  law.'  It  is  said  to  be  the  rule  in  Louisiana,  and  in  the 
code  noir  of  France  for  her  colonies,  that  if  the  admixture  of 
African  blood  do  not  exceed  the  proportion  of  one-eighth,  the 
person  is  deemed  white,'  and  this  was  formerly  regarded  as  the 
proper  rule  in  South  Carolina.'  In  North  Carolina  it  is  pro- 
vided that  "  no  free  negro,  free  mulatto,  or  free  person  of  mixed 
blood,  descended  from  negro  ancestors  to  the  fourth  generation 
inclusive,  (though  one  ancestor  of  each  generation  may  have 
been  a  white  person,)  shall  vote  for  members  of  the  senate  or 
house  of  commons.'"  In  Tennessee  "  a  negro,  mulatto,  Indian, 
or  person  of  mixed  blood,  descended  from  negro  or  Indian 
ancestors,  to  the  third  generation  inclusive,  though  one  ancestor 
of  each  generation  may  have  been  a  white  person,  whether  bond 
or  free,"  is  excluded  from  voting  and  being  a  witness  in  courts 
of  justice  .against  a  white  man."  In  Georgia,  if  a  person  have 
less  than  one-eighth  of  African  blood,  he  may  exercise  the 
rights  and  privileges  of  a  freeman."  Other  States  have  enact- 
ments of  a  similar  character.  In  Ohio  the  rule  is  settled,  as 
well  under  the  constitution  of  1802  as  that  of  1851,  that  all 

1  12  Hen.  Stat,  at  Large,  184 ;  see  Code  of  Va.  eh.  103,  g  3 ;  Gregory  w.  Baugh, 
4  Band.  611,  631  ;  see  Opin.  Atto.-Gen.  vol.  i.  p.  506.  '^ 

2  2  Rev.  Stat,  by  Stanton,  p.  359  ;  3  Dana,  359. 

'  Rev.  Stat.  Ark.  584.  *  Thompson's  Dig.  537. 

s  2  Rev.  Stat.  Ind.  1852,  p.  361,. g  1,  sub.  2. 

•  State  V.  Hayes,  1  Bailey,  275  ;  but  see  White  v.  Tax  Collector,  3  Rich.  136-139  ; 
State  V.  Cautey,  2  Hill,  S.  C.  614. 
'  2  Kent,  9th  ed.  72,  note ;  see,  also,  Bailey  v.  Fiske,  34  Maine,  77. 
'  State  V.  Davis,  2  Bailey,  558. 
'  Rev.  Code  N.  C.  23. 

w  Con.  Tenn.  art,  4,  g  1 ;  Code  Tenn.  |  3808 ;  see  The  State  v.  Clairbome,  Meigs 
331 
"  T.  R.  R.  Cobb's  New  Dig.  531. 
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persons  nearer  white  than  black,  are  white  persons  within  the 
meaning  of  the  word  "  white  "  as  employed  in  those  instruments.' 
61.  It  does  not  follow,  howeter,  that  persons  of  the  colored 
races,  because  they  can  not  avail  themselves  of  the  naturalization 
laws,  nor  in  any  other  manner  become  citizens  in  the  full  and 
appropriate  sense  of  the  term,  are  therefore  excluded  from  all 
the  rights  of  property.  Blacks,  whether  born  free  or  in  bondage, 
if  born 'under  the  jurisdiction  and  allegiance  of  the  United 
States,  are  natives  and  not  aliens.  They  are  what  the  common 
law  terms  natural-born  subjects.  The  term  "  citizen  "  is  not 
confined  to  persons  enjoying  the  rights  of  suffrage.^  A  woman, 
a  minor,  a  person  temporarily  incapacitated  by  pauperism  or 
crime,  is  a  citizen  in  one  sense  of  the  term ;  that  is  to  say,  as 
distinguished  from  an  alien.  And,  as  a  general  rule,  free  per- 
sons of  color,  not  subjects  of  a  foreign  power,  may  acquire,  hold, 
devise,  and  transmit  by  hereditary  descent,  real  and  personal 
estate.  But  not  being  citizens  in  the  full  sense  of  the  term,  nor 
capable  of  becoming  such  under  existing  laws,  they  are  subject 
to  such  disabilities  as  the  States  respectively  may  deem  it  expe- 
dient to  prescribe.^  Questions,  important  in  their  results,  and 
sometimes  pregnant  with  difficulty,  occasionally  grow  out  of 
the  discordant  legislation  of  the  dififerent  States  on  the  subject  of 
citizenship,  and  the  conflicting  views  of  their  judiciary  in  giv- 
ing and  interpretation  to  the  word  "  white,"  with  reference  to 
that  clause  of  the  Constitution  of  the  United  States  which  de- 
clares that  "  the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  of  the  several  States."  It 
is  said  by  some  of  the  commentators  on  the  Constitution,  that 
every  citizen  of  a  State  is,  ipso  facto,  a  citizen  of  the  United 

'  Williams  v.  School  Directors,  Wright's  Kep.  579 ;  Poljy  Gray  v.  The  State,  4 
Ohio,  353 ;  Thacker  v.  Hawk,  1 1  Ohio,  376  ;  Chalmers  e.  Stewart,  Ibid.  386 ;  Jef- 
fries V.  Ankeny,  Ibid.  372,  375  ;  Lane  v.  Baker,  12  Ohio,  237 ;  Stewart  v.  Southard, 
17  Ohio,  402  ;  Anderson  v.  Millikin,  9  Ohio  State,  568.  [The  several  statutes  above 
referred  to  have  become  of  little  practical  importance  since  the  adoption  of  the  xiv. 
and  XT.  amendments  to  the  Constitntion  of  the  United  States,  and  the  Act  of  Con- 
gress extending  the  naturalization  laws  to  aliens  of  African  nativity  or  descent.  See 
ante,  §  59,  note  8.  And  see  Van  Valkenberg  v.  Brown,  43  Cal.  43.  The  intermar- 
riage of  whites  and  negroes," however,  may  be  lawfully  forbidden  still.  See  ante,  chap, 
vii.  i  34.] 

2  [See  United  States  v.  Rhodes,  1  Abb.  U.  S.  28 ;  Hedgman  v.  Board,  &e.,  of 
Detroit,  26  Mich.  51.] 

*  2  Kent,  258,  ncte  ;  see  Opin.  Atto.-Gen.  vol.  iv.  p.  147,  and  vol.  vii.  p  746, 
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States/  but  in  tkis  they  have  been  pronounced  clearly  mistaken.' 
And  it  is  said  to  be  certain  that,  by  the  legislation  of  some  of 
the  States,  persons  are  citizens  there  who  are  not  citizens  of  the 
United  States.  At  the  same  time  it  is  conceded  to  be  hazardous 
to  deny  all  authority  to  those  legislative  acts  of  the  different 
States  which  define  the  term  "  white  man,"  and  thus  do  in  fact 
determine,  as  to  Africans,  the  dividing  line  between  incapacity 
and  capacity  for  citizenship  of  the  given  State,  and  perhaps  of 
the  United  States.'  The  important  and  perplexing  questions 
thus  arising  must  be  left  to  future  judicial  inquiry  and  deter- 
mination. 

1  Stoiy  on  the  Con.  sec.  1687  ;  Bawie  on  the  Constitution,  p.  85. 

'  Opinions  Atto.-Gen.  U.  S.  vol.  Tii.  pp.  751,  752.  «  *  Ibid. 
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1.  In  considering  the  subject  of  dower,  it  is  important  to  keep . 
in  view  the  distinction  between  the  class  or  species  of  property 
upon  which  that  right  may  attach,  and  the  estate  or  degree  of 
interest  which  must  exist  therein  as  a  requisite  to  its  inception. 
For  example,  land  is  a  species  of  property  which,  as  a  general 
rule,  is  subject  to  dower ;  but  it  is  not  upon  every  interest  in  land 
that  this  estate  will  attach,  even  though  such  interest  may,  in 
the  full  legal  acceptation  of  the  term,  be  regarded  as  real  estate. 
Thus,  an  estate  for  life  is  an  interest  in  land ;  it  is  denominiited 
real  property ;  but  according  to  the  rules  of  the  common  law  it 
is  not  subject  to  dower.^  Again,  there  are  classes  of  property 
which  are  not  subject  to  dower  because  they  are  strictly  personal 
in  their  nature,  and  with  regard  to  these  it  makes  no  difference 
what  the  extent  of  the  interest  or  the  nature  of  the  title  may  be. 
The  inquiry,  therefore,  in  respect  of  the  property  which  may 
be  subject  to  dower,  involves  considerations  of  a  twofold  charac- 
ter. First,  as  to  the  nature  and  qualities  of  the  property  itself, 
irrespective  of  the  title  by  which  it  is  held ;  and  sec^dly,  as  to 
the  interest  or  estate  which  it  is  essential  should  exist  therein, 
in  order  to  confer,  as  an  incident  thereof,  the  right  of  dower. 
One  branch  of  this  inquiry  relates  to  the  Res  or  Thing;  the 
other  to  the  extent  and  duration  of  the  right  to  the  enjoyment 
thereof.  To  the  consideration  of  the  former  the  present  chap- 
ter will  be  devoted. 

1  See  post,  ch.  17. 
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Lands  and  tenements. 


2.  The  word  Dower  is  a  technical  term,  and  in  its  legal  sig- 
nification, aswell  as  in  its  popular  sense,  is  ordinarily  understood 
to  be  applicable  only  to  real  property.'  Littleton,  in  defining 
the  estate  of  dower,  says :  "  Tenant  in  dower  is  where  a  man  is 
seised  of  certain  lands  or  tenements,"  &c.'  Chief  Justice  Mansfield 
has  remarked  on  this  passage  that  Lord  Coke  makes  no  attempt 
to  explain  what  is  land,  or  what  is  a  tenement,  apparently 
impressed  with  the  idea  that  the  legal  import  of  these  terms  was 
well  known.^  The  word  "  tenements  "  is  evidently  here  used  by 
Littleton  to  denote  such  real  property  as  does  not  necessarily  lie 
in  tenure ;  for,  although  in  its  largest  and  most  comprehensive 
sense  the  term  includes  corporeal  inheritances,  yet  the  con- 
nection with  the  word  "  lands,"  in  which  it  is  emploj'ed  in  the 
present  instance,  would  seem  to  direct  its  application  more 
particularly  to  that  species  or  right  of  property  "  which  issues 
out  of,  or  is  annexed  to,  or  is  excisable  within,"  corporeal 
inheritances  capable  of  actual  seisin,  and  which,  therefore,  not- 
withstanding its  unsubstantial  and  ideal  nature,  if  the  right  be 
permanent,  is  impressed  with  the  character  of  real  estate.  The 
term  is  properly  applicable  only  to  such  property  as  is  classed . 
with  realty,  whereas  the  word  "  hereditaments,"  which  is  omitted 
by  Littleton  in  his  definition  of  the  estate  of  dower,  has  a  more 
extended  signification,  and  applies  to  rights  purely  of  a  personal 
nature  as  well  as  to  those  which  savor  of  the  realty. 

Hereditaments  real. 

3.  All  hereditaments,  whether  corporeal  or  incorporeal,  which 
savor  of  the  realty,  are,  as  a  general  rule,  subject  to  dower.* 
The  following  instances,  in  which  the  right  of  dower  in  this 
description  of  property  is  recognised,  are  collected  from  the  old 
books  of  the  law."    Dower  may  be  had  of  a  manor  f  of  an  ad- 

1  Perkins  v.  Little,  1  Greenl.  R.  148 ;  Brockett  v.  Leighton,  7  Greenl.  E.  383 ; 
Dow  V.  Dow,  36  Maine,  211  ;  Lamar  v.  Scott,  3  Strobh.  562  ;  Hill  v.  Mitchell,  5  Ark, 
608,  611.     [Estate  of  Davis,  36  Iowa,  24  ;  Bryant  v.  McCune,  49  Mo.  546.] 

'  Litt.  sec.  36 ;  Perk.  sec.  347. 

'  Stonghton  v.  Leigh,  1  Taunt.  409. 

*  Co.  Litt.  6,  a.,  19,  b.,  20,  a.,  154,  a. ;  Watk.  Conv.  (20  Law  Lib.)  38;  Park. 
Dow.  110,  111  ;  Buckeridge  v.  Ingram,  2  Vesey,  Jr.,  663. 

6  Park.  Dow.  Ill,  112. 

"  Bragg's  case,  Godb.  135  ;  Gouldsb.  37. 
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vowson,  in  gross  or  appendant;^  of  tithes,  pensions,  or  othei 
ecclesiastical  profits  which  come  to  the  crown  by  the  statutes  of 
27  Hen.  VIII.,  31  Hen.  VIII.,  and  1  Ed.  VI.''  A  rent  service,^ 
rent  charge,*  and  rent  seek"  are  also  subject  to  dower.  So  of  a 
common  certain,  in  gross  or  appendant.*  And  the^widow  has 
been  held  dowable  of  franchises,  parcel  of  an  honor.^  And  of 
all  tenures  of  which  a  woman  is  capable.'  But  with  regard  to 
those  things  which  usually  lie  in  appendancy,  as  a  common  ap- 
pendant, an  advowson  appendant,  franchises  appendant,  and 
the  like,  it  is  remarked  that  they  are  not  things  to  which  the 
widow  can  make  an  independent,  substantive  claim  for  dower, 
for  that  would  be  to  sever  the  appendancy.  The  right  of  dower 
in  hereditaments  of  this  description,  many  of  which  are  indivis- 
ible in  their  nature,  exists  only  where  she  is  entitled  to  be 
endowed  of  the  entirety  of  the  thing  to  which  they  are  append- 
ant.' All  liberties  and  profits  savoring  of  the  realty  in  which 
the  husband  is  seised  of  an  estate  of  inheritance,  by  the  common 
law  are  also  subject  to  dower.'"  Thus,  the  widow  has  been  held 
dowable  of  a  piscary ;"  of  ofiices,'^  such  as  the  ofl&ce  of  a  bailiff 
or  parker,'*  the  office  of  the  marshalsea  of  the  King's  Bench," 
and  of  the  custody  of  the  jail  of  Westminster  Abbey.*'  And  she 


>  Fitzh.  N.  B.  148-50 ;  Co.  Litt.  32,  a. ;  Perk.  sec.  842,  343  ;  Howard  v.  Cayen- 
dish,  Cro.  Jac.  621. 
s  Co.  Litt.  1.59,  a.,  32,  a.;  Thynn  v.  Thynn,  Style's  R.  99. 

*  Perk.  sec.  345.  *  Perk.  sec.  347. 

*  Co.  Litt.  32,  ».;  Perk.  sec.  347. 

«  Perk.  sec.  342  ;  Fitzh.  N.  B.  148.     See  Godb.  21. 
'  Howard  v.  Cavendish,  Cro.  Jac.  622. 
8  Thynn  v.  Thynn,  Style's  E.  69. 

»  Hughes,  Writs,  192  ;  Park,  Dow.  114,  115.  Chancellor  Kent  remarks  that  "dower 
attaches  to  all  real  hereditaments,  such  as  rents,  commons  in  gross  or  appendant,  and 
piscary,  provided  the  husband  was  seised  of  an  estate  of  inheritance  in  the  same.  But 
in  these  cases  the  wife  is  dowable  only  by  reason  of  her  right  to  be  endowed  of  the  estate  to 
which  they  are  appendant."  4  Com.  40,  41.  This  proposition  does  not  appear  to  be 
stated  with  the  usual  precision  and  accuracy  of  that  profound  jurist.  There  are  here- 
ditaments real  upon  which  the  widow  may  make  a  substantive  claim  for  dower,  although 
she  is  not  entitled  to  be  endowed  of  the  lands  from  which  they  issue.  A  rent-charge 
held  in  fee  is  an  instance  of  this.  Vide  infra,  ch.  18. 
w  Park  on  Dower,  112. 

"  Co.  Litt.  32,  a.;  Bracton,  98,  208  ;  Brit.  247  ;  Plet.  1,  5,  c.  23. 
^  Style's  Pr.  Reg.  122  ;  Fitzh.  N.  B.  18,  149. 

"  Co.  Litt.  32,  a.;  Fitzh.  N.  B.  8,  (K)  marg.;  Perk.  sec.  342  ;  Gilbert  on  Dower,  371. 
"  Co.  Litt.  32,  a.;  Fitzh.  N.  B.  8,  (K)  marg.     See  Hughes  on  Writs,  192. 
»6  Co.  Litt.  32,  a.;  Theloal.  Dig.  67,  lib.  viii.  cap.  5,  see.  2. 
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bas  been  held  dowable  of  a  fair ;'  a  market;^  a  dove  house;'  of 
courts,.fines,  heriots,  &c.;^  and  of  a  mill.*  And  it  is  laid  down  by- 
Perkins,  that "  if  a  man  grant  to  me  and  my  heirs  to  take  yearly 
so  many  estovers  in  his  wood  in  Dale,  as  I  and  my  heirs  will 
burn  in  the  same  manor  of  Dale,  and  I  take  a  wife  and  die,  my 
wife  shall  not  have  dower  of  the  estovers ;"°  but  "if  a  man 
grant  to  me  and  my  heirs  to  take  yearly  out  of  his  meadow 
three  loads  of  hay,  and  I  take  a  wife  and  die,  my  wife  shall 
have  dower  thereof.'"  He  adds,  however,  "  tamen  qusere."  In 
respect  of  the  doubt  thus  suggested  by  Perkins,  Mr.  Greening,  in 
a  note  to  this  section,  remarks:  "It  is  difficult  to  imagine 
any  ground  for  this  qucere,  unless  from  an  apprehension  that 
such  a  grant  gave  a  mere  personal  privilege;  but  it  would  give 
an  estate  in  fee  simple  f  and  the  profit  being  a  hereditament 
lying  in  prendre,  the  wife  is  dowable  of  it  as  of  a  common  in 
gross,  or  tithes.'" 

In  Kentucky  it  has  been  held  that  where  the  husband  dies 
seised  of  a  ferry,  the  widow  may  be  endowed  of  one-third  the 
profits,  or  of  the  use  of  it  for  a  third  of  the  time,  in  alternate 
periods." 

Mines  and  quarries. 

4.  In  the  early  case  of  Comyn  v.  Kyneto,"  decided  in  the  2d 
of  James  I.,  it  was  insisted  in  argument,  "  that  an  ejectment  lies 
not  of  a  coal  mine  because  it  is  quoddam  proficuum  subtus  solum, 
and  an  habere  facias  possessionem  can  not  be  had  thereof."  But 
the  objection  was  not  allowed ;  "  for,"  said  the  court,  "  it  is  a 
profit  well  known,  and  whereof  the  law  takes  bon  conusance,  and 
therefore  an  ejectment  well  lies  thereof.  And  Tanfield  said  it 
was  adjudged  in  this  eourt  in  the  case  of  Mr.  Wyld,  that  an 
ejectment  lies  of  a  boyllary  of  salt ;  and  it  was  cited  to  be  like- 
wise here  adjudged  between  Lawson  and  Williams  that  this  ac- 

1  Co.  Litt.  32,  a.;  Titzh.  N.  B.  8.  (K)  n.;  Bro.  Ass.  pi.  471  ;  Ktzh.  Scl.  Fa.  122'; 
Gilb.  Uses,  371. 

2  Gilb.  Uses,  371  ;  Fitzh.  N.  B.  8,  (K)  n.       •"  Co.  Litt.  32,  a.        '  Ibid. 

6  Perk.  sec.  342 ;  Gilb.  Uses,  371  ;  Fitzh.  N.  B.  8,  (K)  a.  •  Sec.  341, 

'  Sec.  343,  referring  to  the  following  authorities :  12  Ed.  3,  Dower,  157  ;  11  Ed. 
2,  Dower,  85. 

'  Stonghton  v.  Leigh,  1  Taunt  402. 

»  Note  to  sec.  343,  Greening's  ed.  of  Perkins. 
•"  Stevens  v.  Stevens,  3  Dania,  373. 
!•  Comyn  ».  Kyneto,  Ore.  Jac.  150. 
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tion  will  lie  for  a  coal  mine."  It  has  been  remarked  that  this 
is  the  first  case  in  which  it  w^s  held  that  ejectment  would  lie 
for  a  coal  mine.*  On  the  strength  of  this  decision,  and  the  ad- 
ditional authorities  referred  to  in  the  note,^  Mr.  Burton  has  not 
hesitated  to  state  it  as  a  clear  proposition  in  law  that  mines  may 
be  made  the  subject  of  conveyance  by  livery,  if  actually  opened ; 
and  that  an  interest  in  mines  unopened  may  exist  independ- 
ently of  any  estate  in  the  surface  of  the  land.' 
'  5.  It  has  accordingly  been  held,  and  is  generally  understood 
to  be  the  law,  that  dower  may  exist  in  mines  or  quarries  if  they 
have  been  opened  during  the  lifetime  of  the  husband.  In  the 
case  of  Thynn  v.  Thynn,*  which  arose  in  the  23  of  Charles  I. 
(1648,)  dower  had  been  assigned  in  a  stone  quarry,  after  judg- 
ment by  default.  Upon  writ  of  error  brought  to  reverse  the 
judgment,  and  set  aside  the  proceedings  under  which  the  as- 
signment had  been  made,  it  was  contended,  among  other  points 
raised  in  support  of  the  writ  of  error,  that  dower  could  not  be 
had  in  a  quarry  of  stones.  Holhead,  for  the  plaintiff  in  error, 
argued  as  follows :  "  Here  is  a  demand  of  dower  of  such  things 
whereof  dower  lies  not,  viz.,  of  a  quarry  of  stones,  and  it  appears 
not  that  the  quarry  was  open  in  the  life  of  her  husband  ;  and 
if  it  were,  yet  it  is  improper  to  demand  it  by  the  name  of  a 
quarry."  To  which  Hales,  for  the  widow,  replied  :  "  The  word 
quarry  is  a  good  word,  and  well  known  what  it  means :  for 
quarrera  is  an  old  well-known  Latin  word  for  it,  and  she  is  as 
well  dowable  of  it  as  of  a  mine  of  coals,  and  it  shall  be  intended 
to  be  open,  because  she  demands  it  by  the  name  of  a  quarry." 
On  a  subsequent  argument,  Twisden,  of  counsel  for  the  plaintiff 
in  error,  pressed  the  objection  still  further :  "  A  third  exception 
was  that  dower  is  recovered  of  a  thing  not  dowable,  viz.,  of  a 
quarry  of  stones,  for  if  she  would  be  dowable  of  a  quarry  of 
stones,  this  would  be  to  the  destruction  of  the  inheritance,  and 
indeed  it  is  impossible,  for  a  quarry  of  stones  can  not  be  divided 
by  metes  and  bounds,  which  must  be  if  she  should  be  endowed 
of  it.    And  also  if  the  mine  and  quarry  should  be  divided  the 

'  In  Whittington  v.  AndrewB,  1  Show.  364 ;  s.  c.  1  Salk.  255  ;  4  Mod.  143. 

2  Co.  Litt.  6,  a.;  Prest.  Touch.  96  ;  Barnes  v.  Mawson,  1  M.  &  S.  77  ;  E.  of  Cardi- 
gan V.  Armitage,  2  B.  &  C.  197  ;  Seaman  v.  Vawdrey,  16  Vea.  Jr.  390. 

'  Burton  on  Real  Prop.  sec.  1164,  (23  Law  Lib.)  This  doctrine  appears  to  be  well 
established  both  in  England  and  the  United  States.  See  1  Washb.  E.  P.  p.  5,  ?  12, 
and  authorities  there  cited. 

*  Thynn  v.  Thynn,  Style's  Pr.  Eeg.  67,  68. 


202  THE  LAW  OF  DOWER.  [CH.  X. 

tenant  of  the  land  would  be  prejudiced;  and  that  a  quarry  can 
not  be  divided  see  Coke's  Lit.  164,  and  so  it  was  adjudged  2  lac. 
upon  a  reference  to  the  judges."     In  answer  to  this  objection, 
Maynard,  for  the  defendant  in  error,  "  argued  that  a  feme  is 
dowable  of  a  quarry,  and  that  it  may  be  divided  by  metes  and 
bounds,  for  it  may  be  divided  by  the  profits,  although  it  can  ' 
not  be  divided  by  the  quantity  of  the  thing. "^    Although  the 
case  was  argued  at  six  different  times  upon  the  various  ques- 
tions involved,  it  does  not  appear  to  have  ever  come  to  a  decision 
upon  the  merits.    According  to  the  report  given  by  Styles,  it 
finally  went  off  on  a  technical  objection  to  the  writ  of  error.^  In 
the  case  of  Hoby  v.  Hoby,'  decided  in  1683,  the  right  of  a  widow 
to  be  endowed  of  a  coal  mine  was  recognised  without  question ; 
and  in  the  more  recent  case  of  Stoughton  v.  Leigh,*  it  became 
necessary  for  the  court  to  consider  very  fully  the  rights  of  a 
dowress  in  property  of  this  description.     In  that  case  the  hus- 
band was  the  owner  of  several  mines  and  strata  of  lead  and 
coal,  some  of  them  in  lands  of  which  he  was  himself  seised  iu 
fee,  and  others  in  lands  of  third  persons.    In  the  latter  the 
mines  and  strata. had  been  granted  to  him  in  fee  simple.    Some 
of  these  mines  and  strata  had  been  opened  and  wrought,  and 
others  not.     On  a  case  sent  from  the  Court  of  Chancery  to  the 
Court  of  Common  Pleas,  the  judges  of  the  latter  court  certified 
that  the  widow  was  dowable  of  all  her  husband's  mines  of  lead 
and  coal,  as  well  of  those  which  were  in  his  own  landed  estates, 
as  of  the  mines  and  strata  of  lead,  or  lead  ore,  and  coal,  in  the 
lands  of  other  persons,  which  had  in  fact  been  opened  and 
wrought  before  his  death,  and  wherein  he  had  an  estate  of  in- 
heritance ;  and  that  her  right  to  be  endowed  of  them  had  no 
dependence  upon  the  subsequent  continuance  or  discontinuance 
of  working  them,  either  by  the  husband  in  his  lifetime,  or  by 
those  claiming  under  him  since  his  death.    The  report  of  this 
case  is  quite  full,  and  it  is  usually  referred  to  as  the  leading 
case  upon  the  subject." 

6.  Mr.  Park,  in  his  work  on  Dower,  has  the  following  observa- 
tions with  regard  to  some  of  the  points  ruled  in  the  foregoing 
case :  "  It  could  scarcely  be  intended  by  the  court  that  the 

1  Page  99.  2  Sty.  67,  77,  91,  98,  101,  143. 

»  Hoby  jj.  Hoby,  1  Vern.  218. 

*  Stoughton  V.  Leigh,  1  Tannt.  402. 

»  See  Park  on  Dower,  116  ;  2  Roper,  Hnsb.  and  Wife,  342,  343. 
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widow  was  dowable  of  the  mines  in  her  husband's  own  lands  as 
substantive  hereditaments.  Those  mines  were  parcel  of  the  in- 
heritance, and  her  life  interest  in  the  lands  themselves,  or  rather 
in  her  third  part  of  them,  carried  with  it  the  legal  right  to  the 
benefit  of  such  of  the  mines  included  in  that  third  part  as  were 
opened.  That  this  was  all  the  court  meant  to  express  might  be 
gleaned  from  their  observations  upon  the  mode  in  which  the 
assignment  was  to  be  made  by  the  sherifi"  of  the  husband's  own 
lands.  '  It  was  not  absolutely  necessary,*  they  remarked, '  that 
he  should  assign  to  her  any  of  the  open  mines  themselves,  or 
any  portions  of  them.  The  third  part  in  value  which  he  should 
assign  to  her  might  consist  wholly  of  land  set  out  by  metes  and 
bounds,  and  containing  none  of  the  open  mines.  Or  he  might 
include  any  of  the  mines  themselves  in  the  assignment  to  the 
widow,  describing  them  specifically,  if  the  particular  lauds  in 
which  they  should  lie  should  not  also  be  assigned  ;  but  if  those 
lands  should  be  included  in  the  assignment,  the  open  mines 
within  them  might,  but  were  not  necessarily  to  be  so  described, 
being  part  of  the  land  itself  which  was  assigned ;  and  as  the  work  ■ 
ing  of  the  open  mines  was  not  waste,  the  tenant  in  dower  might 
work  such  mines  for  her  own  exclusive  profit ;'  i.  e.  by  direct- 
ing separate  alternate  enjoyment  for  short  periods.  These  ob- 
servations seem  fully  to  admit,  what  the  writer  apprehends  to 
be  without  doubt  the  real  state  of  the  law,  that  the  wife  is  dow- 
able of  opened  mines  in  her  husband's  lands  as  parcel  of  the 
inheritance,  and  not  as  distinct  and  collateral  inheritances. 
Mines  in  a  man's  own  lands  are  clearly  so  far  from  being  dis- 
tinct inheritances,  that  they  are  merely  a  mode  of  enjoyment. 
The  right  to  the  soil  is  the  right  to  the  profits  of  it,  subject  only 
to  such  restrictions  as  the  law  has  imposed  upon  the  owners  of 
particular  estates  with  respect  to  the  mode  of  enjoying  those 
profits.  On  the  other  hand,  it  is  difiicult  to  understand  how  the 
admission  that  the  sheriff  might  assign  particular  mines  not 
within  the  lands  assigned  to  her,  is  to  be  rendered  consistent  with 
this  view  of  the  law.  If  the  wife  is  entitled  to  the  benefit  of 
mines  in  her  husband's  lands,  merely  in  respect  of  her  interest 
in  the  particular  lands  under  which  they  lie,  how  can  that  bene- 
fit be  extended  to  mines  under  other  lands  of  her  husband  to 
which  she  is  a  stranger  ?  As  well  might  it  be  said  that  the 
sheriff  might  endow  her  of  a  clump  of  trees  in  lands  which  are 
not  included  in  the  assignment  of  her  dower.     If  she  is  en- 
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dewed  of  the  land  itself  upon  which  the  trees  grow,  she  has 
that  interest  in  the  trees  which  the  law  allows  to  a  tenant  for 
life,  but  if  the  land  is  not  assigned  to  her,  she  can  not  be  sub- 
stantively endowed  of  the  trees.  The  mines  being  equally  par- 
cel 6f  the  inheritance  as  the  trees,  are  in  the  same  predicament. 
These  considerations  will  probably  account  for  the  circumstance 
which  struck  the  court  with  some  surprise  that  no  mention  was 
made  of  mines  by  Lord  Coke  in  enumerating  the  species  of  in- 
heritance of  which  a  woman  shall  be  endowed With 

regard  to  the  mines  and  strata  under  the  lands  of  other  persons, 
the  subject  might,  perhaps,  have  merited  further  consideration. 
Assuming  the  law  to  be  that  an  interest  of  that  nature,  though 
in  itself  perishable,  is  yet  capable  of  being  granted  in  fee,  it 
may  be  made  a  question,  if  a  woman  is  dowable  in  any  case  of 
such  property,  how  the  circumstance  of  the  mines  being  opened 
or  unopened  can  make  any  diflFerence ;  the  analogy  wholly  fail- 
ing between  such  property,  and  mines  in  the  lands  of  her  hus- 
band, which  are  parcel  of  the  inheritance.  In  the  latter  case 
her  right  to  work  opened  mines  arises  as  a  mode  of  enjoyment, 
to  which,  in  respect  to  her  interest  in  the  lands,  she  is  entitled ; 
while  the  denial  of  her  right  to  open  the  mines  not  wrought  by 
her  husband,  arises  solely  from  the  restricted  nature  of  her  in- 
terest in  the  lands.  On  this  point  the  law  was  well  stated  by 
Lens,  Sergeant,  in  argument  on  this  case :  '  Where  mines  have 
been  actually  wrought  as  part  of  the  estate  of  the  husband,  they 
may  be  collaterally  subject  to  dower  with  the  rest  of  his  real 
property.  But  mines  have  never  been  assigned  as  in  their  own 
nature  liable  to  dower.  The  interest  of  tenant  in  dower  is  a  life 
estate  only ;  but  an  interest  which  can  enable  the  possessor  to 
open  mines  must  be  an  estate  of  inheritance,  for  it  is  an  act  of 
waste  in  a  tenant  for  life.'  This  doctrine  is  wholly  inapplicable 
to  the  case  of  grants  of  strata  in  the  lands  of  a  third  person  to 
the  husband  in  fee.  In  that  case  working  the  mine  is  the  only 
mode  of  enjoyment  of  which  the  property  is  capable,  and  if  such 
a  property  were  granted  to  A.  for  life,  remainder  to  B.  in  fee,  it 
would  be  difficult  to  understand  how  B.  could  maintain  waste 
against  A.  for  opening  the  mine,  when  it  is  obvious  that  A.  is  to 
have  some  interest,  and  the  denying  his  right  to  open  the  mine, 
is  in  effect  denying  that  that  interest  is  to  confer  any  species  of 
enjoyment.  If  mines  are  unopened  in  a  man's  own  lands, 
nothing  short  of  an  ownership  of  the  inheritance  will  enable 


CH.  X.]  THE   PROPERTY   SUBJECT   TO   DOWER.  205 

him  to  open  and  work  these  mines ;  but  if  he  grants  the  mines 
substantively  to  another,  it  would  be  a  new  doctrine  to  contend 
that  he  must  grant  an  estate  of  inheritance  in  order  to  confer  a 
right  of  taking  the  benefit  of  the  grantee.'" 

7.  However  well  founded  this  criticism  may  appear,  it  is  to 
be  remarked  that  the  rule,  as  declared  in  Stoughton  v.  Leigh, 
has  been  generally  approved  by  the  text  writers,  and  recognised 
in  practice  by  the  courts.* 

8.  The  first  case  in  the  United  States  in  which  the  question, 
arose  appears  to  be  that  of  Coates  v.  Cheever.'  In  that  case  the 
controversy  was  respecting  the  right  of  a  widow  to  be  endowed 
of  a  rich  and  valuable  bed  of  iron  ore  contained  in  the  lands 
of  the  husband,  which  had  been  opened  and  worked  by  him, 
but  had  afterwards  bfeen  abandoned  and  partially  filled  up  dur- 
ing his  lifetime.  It  appeared,  however,  that  the  vein  was  capa- 
ble of  being  rendered  very  productive,  and  in  reality  constituted 
the  chief  value  of  the  premises.  The  question  was  considered 
at  length  by  the  court,  and  the  claim  for  dower  sustained; 
Stoughton  V.  Leigh  was  referred  to  in  the  discussion,  and  re- 
ceived the  unqualified  indorsement  of  the  court. 

9.  In  Billings  v.  Taylor,*  a  husband  died  seised  of  a  tract  of 
land  of  about  fifty  acres,  four  of  which  contained  a  slate  quarry 
partially  above  ground.  One-quarter  of  an  acre  of  the  quarry 
had  been  dug  over  by  taking  a  section  of  ten  or  twelve  feet 
square,  and  so'  going  down  to  the  usual  depth,  and  then  be- 
ginning on  the  surface  again.  It  was  held  that  the  widow  was 
entitled  to  dower  in  the  whole  quarry.  In  Maine,  upon  the 
same  principle,  lime  quarries  are  held  subject  to  dower,"  and  it 
has  been  decided  in  Virginia  that  it  is  not  waste  for  a  tenant  in 
dower  to  take  coal  to  any  extent  from  a  mine  already. opened, 
or  to  sink  new  shafts  in  the  same  veins  of  coal.  It  was  further 
determined  that  she  may  penetrate  through  a  seam  already 
opened,  and  dig  into  a  new  seam  that  lies  under  the  first.'  ■ 

»  Park,  Dow.  117-20. 

'  Macq.  H.  &  W.  170;  1  Craise,  tit.  6,  ch.  2,  ??  1-32;  Burton  on  Real  Prop. 
I  U64  ;  Smith  on  Real  and  Per.  Pr.  192  ;  4  Kent,  41  ;  1  Washb.  on  Real  Prop.  p.  5, 
§  12  ;  1  Hilliard  on  lieal  Prop.  2d  ed.  p.  140,  §  9  ;  The  King  v.  Dunsford,  2  Adol.  & 
El.  568,  593 ;  Qnarrington  v.  Arthur,  lO'M.  &  W.  335. 

»  Coatee  o.  Cheever,  1  Cow.  460.         .         *  Billings  ».  Taylor,  10  Piclc.  460. 

'  Moore  v.  Rollins,  45  Maine,  493. 

•  Findlayt!.  Smith,  €  Munf.  134  ;  Crouch  v.  Puryear,  1  Rand.  258 :  accord.  Spen- 
cer V.  Scnrr,  Master  of  the  Bolls  Court,  10  Weekly  Rep.  878 ;  25  Month.  Law  Bep 
121. 
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10.  The  leports  are  barren  of  adjudged  cases  upon  this  Subject, 
but  so  far  as  any  are  to  be  found,  they  agree  in  the  proposition 
that  if  mines  be  unopened  during  the  lifetime  of  the  husband, 
they  are  not  subject  to  dower.  But  if  once  opened,  it  is  not 
necessary  that  the  husband  should  have  worked  them  down  to 
the  time  of  his  death ;  nor  that  the  working  should  be  con- 
tinued by  the  heir.  This  point  is  expressly  ruled  in  Stoughton 
V.  Leigh  and  Coates  v.  Cheever,  and  this  holding  does  not  appear 
to  have  been  seriously  called  in  question  since  the  determina- 
tion of  those  cases.^  The  distinction  taken  between  mines 
which  have  been  opened  and  those  which  have  not,  appears  to 
rest  upon  the  theory  that  it  is  an  act  of  waste  for  a  dowress,  or 
any  other  tenant  for  life,  to  open  mines,  and  therefore  it  is  not 
permissible  for  her  to  do  so.  Bracton  states  it  as  one  of  the 
principles  regulating  the  right  of  dower,  that  a  widow  can  not 
claim  a  thing  in  dower  unless  she  may  use  and  enjoy  it  sine 
vasto  exilio  et  dcstrudione?  But  Mr.  Burton  gives  entirely  a 
different  reason  for  this  rule.  An  interest  in  unopened  mines 
on  the  lands  of  another,  unaccompanied  by  any  estate  in  the 
surface  of  the  land,  and  where  no  possession  has  been  taken,  he 
likens  to  an  estate  in  remainder,  and  supposes  that  no  right  of 
dower  attaches  upon  such  interest,  upon  the  same  principle  that 
it  is  excluded  from  estates  in  remainder.* 

Wild  lands. 

11.  In  some  of  the  States  it  is  provided  by  law  that  wild  lands 
shall  not  be  subject  to  dower.  Thus,  the  Revised  Statutes  of 
Massachusetts  contain  the  following  provision : — 

A  widow  shall  not  be  endowed  of  wild  lands  of  which  her  husband  shall  die 
seised,  nor  of  wild  lands  conveyed  by  him,  although  they  should  be  afterwards 
cleared  ;  but  this  shall  not  bar  her  right  of  dower  in  any  wood  lot,  or  other 
land  used  with  the  farm  or  dwelling  house,  although  such  wood  lot  or  other 
land  should  have  never  been  cleared.* 

'  See  authorities  cited  ante,  ^  7,  note  1  ;  and  Moore  v.  Bollins,  45  Maine,  493. 
[The  doctrine  stated  in  the  text  was  affirmed  in  Hendrix  v.  McBeth,  61  Ind.  473 ; 
Lenfers  v.  Henke,  73  111.  405.  In  the  latter  case  it  was  also  held  that  the  widow  may 
have  dower  in  mines  opened  by  the  heir  before  dower  has  been  assigned.  See  Reed  i;. 
Reed,  1  C.  B.  Green,  248.] 

2  Brae.  316,  pi.  1,  2 ;  accord.  Gilb.  on  Dower,  390,  391. 

»  Burton,  Real  Prop,  g  1164.     See  post,  oh.  15. 

<  Rev.  Stat.  Mass.  (1836,)  p.  410,  ch.  60,  ?  12  ;  Gen.  Stat.  Mass.  (I860,)  p.  470, 
ch.  90,  g  12.  [Substantially  re-cnaoted ;  Pub.  Stat.  1882,  p.  741,  §  4.  Provision  is 
also  made  for  enabling  the  widow  to  clear  and  improve  woodland  which  is  taken  by 
her.     Id. 
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12.  But  the  question  whether  a  widow  was  entitled  to  dower 
in  unimproved  lands  separately  from  improved  estates,  was 
mooted  in  Massachusetts  prior  to  the  passage'  of  the  act  above 
referred  to,  and  appears  to  have  created  much  perplexity  in  the 
minds  of  the  judges.  In  the  case  of  Conner  v.  Shepherd,'  where 
this  point  came  up  for  adjudication,  it  was  determined  that 
lands  in  a  state  of  nature  were  not  subject  to  dower.  "  Upon 
this  question,"  remarked  Parker,  Chief  Justice,  "  we  have  had 
considerable  difficulty.  By  the  common  law,  the  widow  is 
dowable  of  all  the  real  estate  of  which  her  husband  was  seised 
during  the  coverture,  with  the  exception  only  of  a  castle  erected 
for  public  defence,  of  a  common  in  gross,  and  some  other  kinds 
of  estate  not  known  in  this  country.  The  question  whether 
forests,  parks  and  other  property  of  a  similar  nature,  are  also 
exceptions,  seems  never  to  have  occurred :  probably  because 
there  is  no  instance  in  Great  Britain,  of  any  such  property  held 
separately  and  distinct  from  improved  and  cultivated  estates.* 
In  this  country,  on  the  contrary,  there  are  many  large  tracts  of 
uncultivated  territory  owned  by  individuals,  who  have  no  in- 
tention of  reducing  them  to  a  state  of  improvement,  but  con- 
sider them  rather  the  subjects  of  speculation  and  sale,  or  as  a 
future  fund  for  their  posterity,  increasing  in  value  with  the 
population  and  improvements  of  the  country.  If  dower  could 
be  assigned  in  estates  of  this  nature,  the  views  of  those  who  pur- 
chase such  property  would  be  obstructed  ;  and  an  impediment 
to  their  transfer  would  be  created,  and  in  many  instances  the 
inheritance  would  be  prejuiced,  without  any  actual  advantage 
to  the  widow,  to  whom  the  dower  might  be  assigned.  For,  ac- 
cording to  the  principles  of  the  common  law,  her  estate  would 
be  forfeited  if  she  were  to  cut  down  any  of  the  trees  valuable  as 
timber.  It  would  seem,  too,  that  the  mere  change  of  the  pro- 
perty from  wilderness  to  arable  or  pasture  land,  by  cutting  down 
the  wood  and  clearing  up  the  land,  might  be  considered  as 
waste;  for  the  alteration  of  the  property,  even  if  it  become 
thereby  more  valuable,  would  subject  the  estate  in  dower  to  for- 
feiture; the  heir  having  a  right  to  the  inheritance  in  the  same 
character  it  was  left  by  the  ancestor.     It  is  not  an  extravagant 

'  Conner  v.  Shepherd,  15  Mass.  164.  But  the  Supreme  Court  of  Massachusetts,,  in 
a  case  decided  in  1873,  held  that  dower  was  assignable  in  wild  lands.  Nash  ii.  Bait- 
wood,  Story's  Pleadings,  366. 

2  Perkins  says  "  a  woman  shall  be  endowed  of  lands,  tenements,  woods,  &o.  ;"  sec. 
347. 
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supposition  that  land  actually  in  a  stale  of  nature  may,  in  a 
country  fast  increasing  in  its  population,  be  more  valuable  than 
the  same  land  would  be  with  that  sort  of  cultivation  which  a 
tenant  for  life  would  be  likely  to  bestow  upon  it ;  and  then  the 
very  clearing  of  the  land  for  the  purpose  of  getting  the  greatest 
crops  with  the  least  labor,  which  is  all  .that  could  be  expected 
from  a  tenant  in  dower,  would  be  actually,  as  well  as  techni- 
cally, waste  of  the  inheritance.  There  would  seem,  then,  to  be 
no  reason  for  allowing  dower  to  the  widow  in  property  of  this 
kind.  If  she  did  not  improve  the  land,  the  dower  would  be 
wholly  useless  ;  if  she  did  improve  it,  she  would  be  exposed  to 
disputes  with  the  heir,  and  to  the  forfeiture  of  her  estate  after 
having  expended  her  substance  upon  it.  But  this  is  not  all.  It 
is  well  understood  by  the  common  law,  and  the  principle  has 
been  repeatedly  settled  in  this  court,  that  the  dower  of  the 
widow  is  not  to  be  assigned  so  as  to  give  her  one  third  of 
the  land  in  quantity,  but  so  that  she  may  enjoy  one  third  of  the 
rents  and  profits  or  income  of  the  estate.  Now  of  a  lot  of  wild 
land,  not  connected  with  a  cultivated  farm,  there  are  no  rents 
and  profits.  On  the  contrary,  it  is  an  expense  to  the  owner,  by 
reason  of  the  taxes.  The  rule,  therefore,  by  which  dower  is  to 
be  assigned,  can  not  be  applied  to  such  property.  .  .  •  Upon  the 
whole,  seeing  no  possible  benefit  to  the  widow  from  an  assign- 
ment of  dower  in  such  property :  and  on  the  contrary  believing 
that  it  would  operate  as  a  clog  upon  estates  designed  to  be  the 
subject  of  transfer;  and  finding  that  the  principles  upon  which 
the  estate  of  dower  rests  at  common  law  are  not  applicable  to  a 
case  of  the  kind  before  us,  we  feel  constrained  to  say  that  the 
demandant  can  not  maintain  her  action." 

13.  The  question  again  came  up  in  a  somewhat  different  form 
in  Webb  v.  Townsend.^  In  that  case  the  lands  in  which  dower 
was  demanded  had  been  alienated  by  the  husband  while  they 
were  in  a  state  of  nature,  but  were  subsequently  improved  and 
brought  under  cultivation  by  the  grantee  of  the  husband. 
Counsel  for  the  demandant  attempted  to  distinguish  this  case 
from  Conner  v.  Shepherd,  upon  the  ground  that  at  the  date  of 
the  husband's  death  the  lands  were  improved,  and  might  there-^ 
fore  be  enjoyed  by  the  widow  without  the  commission  of  waste. 
But  the  court  denied  the  claim  of  the  widow,  holding  first,  in 
conformity  to  the  views  expressed  in  Conner  v.  Shepherd,  that 

1  Webb  V.  Townsend,  1  Pick.  21. 


CH.  X.]  THE   PROPERTY   SUBJECT    TO   DOWER.  209 

unimproved  lands  were  not  subject  to  dower;  and  secondly, 
that  the  demandant  could  have  no  benefit  from  the  improve- 
ments or  labors  of  the  purchaser.  "  It  has  been  determined," ' 
said  the  court,  "  that  when  lands  of  which  a  widow  is  dowable 
shall  have  been  increased  in  value  by  a  grantee  of  the  husband, 
her  dower  shall  be  assigned  according  to  the  value  of  the  land 
when  alienated.  In  the  case  before  us,  when  the  alienation 
took  place,  the  land  was  in  a  state  of  nature,  and  the  demand- 
ant could  not  have  had  dower.  At  the  time  when  dower  was 
demanded,  the  land  had  become  a  cultivated  farm,  but  altogether 
by  the  labor  of  the  grantee  or  those  who  claim  under  him." 

14.  The  case  of  White  v.  Willis'  presented  the  question 
whether  dower  is  demandable  in  a  lot  of  wild  land  where  it  is 
used  in  connection  with  the  dwelling-house  and  improved  land 
of  the  husband.  The  point  was  determined  in  the  affrmative. 
The  court  says :  "  The  plea  sets  forth  a  good  bar,  but  the 
replication  avoids  it,  by  saying  that  the  woodland  was  used  as 
an  appendage  to  the  dwelling-house  and  cultivated  land  for  the 
purpose  of  procuring  fuel,  and  timber  for  repairs.  We  know  of 
no  authority  for  the  suggestion  that  the  dowress  has  a  right  to 
take  fire-bote,  &c.,  without  an  assignment  of  her  dower  in  the 
the  wood  lot.  This  case  is  distinguished  from  those  heretofore 
decided  respecting  dower.  The  court  have  limited  the  disallow- 
ance of  dower  to  wild  land  which  is  not  used  with  the  home- 
stead or  with  cultivated  land." 

15.  But  in  White  v.  Cutler,'  the  right  of  a  widow  to  cut  and 
take  wood  and  timber  from  woodland  assigned  her  as  a  part  of 
her  dower  estate,  was  limited  strictly  to  such  wood  and  timber 
as  were  necessary  for  the  supply  of  that  estate,  to  be  actually 
applied  and  consumed  upon  the  estate,  or  for  purposes  connected 
with  the  proper  use  and  enjoyment  thereof.  In  that  case,  after 
the  assignment  of  dower,  the  dwelling-house  became  untenant- 

.able,  and  was  taken  down.  The  widow  removed  from  the  prem- 
ises, and  took  up  her  residence  in  another  familj',  where  she  was 
'supplied  with  fuel.  It  was  held  that  neither  the  widow  nor  the 
lessee  of  her  estate  had  a  right  to  cut  the  wood  thereon  for  fuel. 

16.  In  a  still  later  case  it  was  determined  that  a  widow  was 
dowable  of  land  which,  at  the  time  it  was  owned  by  the  hus- 
band, was  a  wood  and  pasture  lot,  situated  at  a  distance  of  a 
mile  from  his  homestead,  and  separated  therefrom  by  lands  of 

1  White  V.  Willis,  7  Pick.  193.  '  White  v.  Cutler,  17  Pick.''248. 
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other  persons,  but  used  by  him  for  a  pasture  appurtenant  to  the 
homestead,  although  such  land  had  since  become  overrun  with 
bushes,  and  was  not  productive. .  The  court  were  of  opinion 
that  land-  might  be  cleared  of  bushes  without  committing  waste, 
and  thus  be  productive ;  and  they  added  that  land  covered  with 
bushes  is  oftentimes  useful  for  pasturage.^ 

17.  The  same  rule  prevails  in  Maine,  where  the  Massachusetts 
statute  above  cited  is  adopted  verbatim."  The  right  to  dower 
in  land  used  for  the  purposes  of  pasture  and  fuel  at  the  time  of 
the  alienation  by  the  husband,  was  sustained  in  the  case  of 
Mosher  v.  Mosher.*  But  in  Khun  v.  Kaler,*  where  the  husband 
had  conveyed  a  portion  of  his  woodland  during  coverture,  re- 
serving, however,  sufficient  to  supply  wood  for  fuel  and  other 
purposes  connected  with  the  usual  and  proper  enjoyment  of  the 
estate,  dower  was  refused  in  the  portion  so  conveyed. 

18.  In  Stevens  v.  Owen°  this  case  arose :  During  the  cover- 
ture the  husband  was  seised  in  fee  of  a  five-acre  lot  of  land,  par- 
tially improved  and  partly  covered  with  bushes,  and  unfenced, 
and  while  in  this  condition  the  lot  was  conveyed  by  the  hus- 
band. It  was  decided  by  the  court  that  if  wild  lands  lie  con- 
tiguous to,  and  are  in  any  manner  used  with  an  improved 
estate,  as  for  fuel,  fencing,  repairs,  pasturing,  &c.,  they  are  sub- 
ject to  dower,  and  upon  this  principle  dower  was  awarded  the 
widow  in  the  lot  above  mentioned. 

19.  An  early  New  Hampshire  statute  was  substantially  the 
same  as  the  statutes  of  Massachusetts  and  Maine.*  By  the  first 
section  it  was-  provided  that  no  widow  "  shall  be  entitled  to 
dower  in  any  lands  whereof  her  husband  was  seised  during  the 
marriage,  unless  such  lands  were  in  a  state  of  cultivation  during 
such  seisin,  or  were  used  and  kept  as  a  wood  or  timber  lot,  and 
considered  as  appurtenant  to  some  farm  or  tenement  at  the 
same  time  owned  by  the  husband  of  such  woman."  The  second 
section  declared  "  that  when  any  person,  who  in  his  lifetime  was 

'  Shattuck  V.  Gregg,  23  Pick.  88. 

2  Rev  Stat.  Maine,  (1840-41,)  391,  ch.  95,  ?  2  ;  Rev.  Stat.  Maine,  (1857,)  p.  605, 
ch.  103,  2  2.     [See  Rer.  Stat.  1871,  p.  756,  §  2.] 

"  Mosher  v.  Mosher,  3  Shep.  37 1 ;   approved  in  Durham  v.  Angier,  20  Maine,  242. 

*  Khun  V.  Kaler,  2  Shep.  409. 

5  Stevens  v.  Owen,  12  Shep.  94.  [In  Brackett  v.  Unknown  Persons,  53  Me„  238, 
a  widow  made  a  claim  for  dower  in  unimproved  flats  covered  .with  tide  water,  which 
the  court  allowed,  inasmuch  as  the  doctrine  of  waste  could  have  no  application.] 

«  1  N.  H.  Laws,  190,  II  \,  2;  accord.  Rev.  Stat.  1842,  ch-.  165,  §?  4,  ?  ;  N.  H. 
Comp.  Laws,  (1853,)  p.  420,  ch.  175,  H  4,  5.     [Gen.  Laws  1878,  p.  474,  J  3.] 
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seised  of  lands  or  tenements  cultivated  or  improved,  and  shall  lose 
or  part  with  his  title  therein,  and  shall  afterwards  die  leaving 
a  widow  having  right  of  dower  in  the  same,  such  widow  shall 
be  endowed  of  one-third  part  in  value  of  such  land,  with  the 
buildings  thereon,  according  to  the  value  thereof  at  the  time 
such  husband  so  lost  or  parted  with  his  title  thereto ;  and  such 
widow  shall  also  be  endowed  of  such  part  of  said  lands  as  will 
produce  an  income  equal  to  one-third  part  of  the  income  which 
such  lands  produced  at  the  time  such  husband  lost  or  parted 
with  the  title  therein,  and  not  otherwise." 

20.  Under  this  statute  a  question  arose  whether  it  was  neces- 
sary that  the  lands  in  which  dower  was  claimed  should  not 
only  be  in  a  state  of  cultivation,  but  also  in  a  condition  to  yield 
a  net  income.  The  difficulty  as  to  the  true  construction  of  the 
act  originated  in  the  peculiar  wording  of  the  second  section, 
directing  that  the  widow  should  be  endowed  of  such  part  of  the 
lands  as  would  produce  an  annual  income  equal  to  one-third 
part  of  the  income  which  the  entire  tract  produced  at  the  time 
the  husband  parted  with  his  title  thereto,  and  not  otherwise. 
The  court  were  of  opinion  that  it  was  not  necessary  that  the 
lands  should  produce  any  income  in  order  to  entitle  the  widow 
to  dower  therein ;  that  it  was  onlj-  necessary  that  they  should  be 
in  a  state  of  cultivation,  which  condition  was  defined  to  be  that 
which  is  converse  to  a  state  of  nature ;  "  and  whenever  lands 
have  been  wrought  with  a  view  to  the  production  of  a  crop," 
observed  the  court,  "  they  must  be  considered  as  becoming  and 
continuing  in  a  state  of  cultivation,  until  abandoned  for  every 
purpose  of  agriculture,  and  designedly  permitted  to  revert  to  a 
condition  similar  to  their  original  one."'  By  the  present  stat- 
ute of  New  Hampshire  the  dowress  is  entitled  to  take  fuel  to  burn 
in  her  dwelling-house,  although  she  do  not  reside  on  the  land.^ 

21,  But  in  many  of  the  States  a  different  rule  exists,  and 
dower  is  allowed  in  all  the  lands  of  the  husband,  whether  they 
have  been  improved  or  are  in  a  state  of  nature.  The  old  Vir- 
ginia colony  act  of  1664  expressly  placed  cleared  land  and  wood- 
land upon  the  same  footing  in  this  respect,'  and  the  adjudged 
cases  are  to  the  same  effect.  "  The  law  of  waste,  in  its  applica- 
tion here,"  said  Cabell,  Judge,  in  Findlay  v.  Smith,^  "  varies  and 

>  Johnson  v.  Perley,  2  N.  H.  56. 

2  N.  tl.  Comp.  Stat.  (1853,)  p.  420,  ch.  175,  ?  7.     [Gen.  Laws  IS'S,  p.  474  J  6.] 

'  2  Hen.  Stat,  at  Large,  212  ;  ante,  ch.  2,  §  4. 

«  Findlay  v.  Smith,  6  Munf.  134. 
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accommodates  itself  to  the  situation  of  our  new  and  unsettled 
country."  In  the  same  case,  Roane,  Judge,  expressed  himself 
as  follows  :  "  In  considering  what  is  waste  in  this  country,  it  is 
to  be  remarked  that  the  common  law,  by  which  it  is  regulated, 
adapts  itself  in  this,  as  in  other  cases,  to  the  varied  situation 
and  circumstances  of  the  country.  That  can  not  be  waste,  for 
example,  in  an  entire  woodland  country,  which  would  be  so  in 
a  cleared  one.  The  contrary  doctrine  would  starve  a  widow, 
for  example,  who  could  not  subsist  without  cultivating  her 
dower  land,  nor  cultivate  it  without  felling  the  timber.  A  clear- 
ing of  the  land  in  such  circumstances  would  not  be  a  lasting 
damage  to  the  inheritance,  nor  a  disinherison  of  him  in  the  re- 
mainder, which  is  the  true  definition  of  waste.  It  would,  on  the 
contrary,  be  beneficial.'" 

22.  In  Ohio  the  question  was  first  presented  in  the  case  of 
Allen  V.  McCoy,^  and  was  argued  with  much  ability  and 
research  by  the  counsel  engaged.  The  court  manifested  no 
hesitancy  in  determining  the  point  in  favor  of  the  widow. 
"The  second  question,"  they  observed,  in  passing  upon  this 
phase  of  the  case,  "  in  what  seems  to  the  court  the  appropriate 
order  for  considering  the  points  in  the  case,  is,  can  the  widow 
claim  to  be  endowed  of  lands  lying  wild  and  uncleared  of  tim- 
ber, during  the  husband's  seisin,  and  at  the  time  of  the  alien- 
ation ?  This  question  is  raised  upon  a  technical  nicety  of  the 
common  law.  One  of  the  incidents  attached  to  a  dower  estate 
is  its  forfeiture  for  waste,  and  a  prominent  act  of  waste  is 
converting  wood  land  into  arable.  Thus,  it  is  argued,  dower 
in  wild  lands  is  a  useless  property.  It  can  be  of  no  value  to 
the  widow  in  its  wild  state,  and  it  cannot  be  reduced  to  culti- 
vation without  forfeiting  the  estate  itself  This  argument  is 
too  subtle  to  be  received  as  premises  for  the  conclusion  it  seeks 
to  enforce.  The  common  law  doctrine  of  waste  has  never  been 
recognised  in  Ohio,  either  as  an  incident  of  title,  or  as  affording 
a  remedy  for  wrong." 

23.  So  in  Michigan,^  Kentucky,*  Illinois"  and  Georgia,^  the 

1  Accord.  Macauley  v.  Dismal  Swamp  Land  Co.,  2  Rob.  507. 

2  Allen  V.  McCoy,  8  Ohio  Rep.  418. 

3  Campbell,  Appellant,  2  Doug.  141.  ■•  Hickman  v.  Irvine,  3  Dana,  121. 

5  Schnebly  v.  Schnebly,  26  111.  116.  But  where  unimproved  lands  were  situate  some 
three  miles  distant  from  the  farm  occupied  by  the  husband,  it  was  held  that  the  widow 
was  not  authorized  to  retain  possession  thereof  under  the  provision  of  the  statute  giving 
her  the  right  to  occupy  the  dwelling-house,  plantation,  &c.,  until  her  dower  was  assigned, 
free  of  rent ;  Hoots  v.  Graham,  23  lU.  81. 

•  Chapman  v.  Schroeder,  10  Geo.  321.     [Wild  lands  are  subject  to  dower  in  New 
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widow  is  held  to  have  a  right  of  dower  in  the  wild,  uncultivated 
lands  of  her  husband.  In  New  York,  in  Walked  v.  Schuyler,' 
dower  was  claimed  in  lands  that  were  wild  and  uncultivated  at 
the  time  they  were  aliened,  and  it  seems  not  to  have  been 
doubted  that  the  right  attached.  In  Pennsylvania,  tenants  in 
dower  are  allowed  to  clear  wild  lands,  not  exceeding  a  just  pro- 
portion of  the  whole  tract.*  "  It  would  be  an  outrage  on 
common  sense,"  the 'court  remarked  in  the  case  cited,  "to 
suppose  that  what  would  be  waste  in  England  could  receive 
that  appellation  here."  In  North  Carolina  the  dowress  may 
convert  timber  into  staves  and  shingles,  where  such  has  beeri 
the  ordinary,  and  is  the  onlybeneficial  use  she  can  make  of  the 
land.*  It  was  held  in  the  case  referred  to  that  "  it  is  not  waste 
to  clear  tillable  land  for  the  necessary  support  of  a  family, 
though  timber  be  destroyed  in  the  clearing,  nor  to  cut  wood  for 
fences."  In  Tennessee  the  widow  may  cut  down  timber  for  any 
necessary  uses,  if  enough  be  left  for  permanent  use,  and  the 
estate  is  not  materially  injured.*  So  it  has  been  held  in  that 
State  that  a  widow  may  cut  timber  on  one  part  of  the  land  to 
fence  another  part,  although  the  reversion  of  the,  respective 
parcels  belongs  to  diflFerent  persons."  In  Rhode  Island  dower  is 
allowed  in  woodland  by  express  statute.  The  commissioners  to 
assign  dower  are  required  to  estimate  the  annual  growth  of  the 
trees  on  the  premises,  and  set  off  one-third  thereof,  either  by 
the  number  of  cords  or  quantity  of  land.' 

24.  In  the  absence  of  any  express  legislation  on  the  subject, 
the  question  whether  a  widow  is  dowable  of  wild  lands,  de- 
pends very  much  upon  the  extent  to  which  the  courts  have  gone 
in  adopting  the  rigid  rules  of  the  common  law  respecting  the 
doctrine  of  waste.  In  several  of  the  older  States  the  common 
law  is  held  to  be  in  force.  In  others,  and  perhaps  in  a  majority 
of  them,  the  strict  rule  obtaining  in  a  highly  cultivated  country 

Jersey;  Brown  v.  Richards,  17  N.  J.  Eq.  32  ;  and  apparently  in  Arkansas ;  Pike  v. 
Underhill,  24  Ark.  124.] 

*  Walker  v,  Schuyler,  IC  Wend.  480 ;  see,  also,  Jackson  o.  Browneon,  7  John.  227  ; 
Jackson  v.  Sellick;  8  John.  202. 

*  Hastings  o.  Crunckleton,  3  Yeates,  261. 

*  Ballentine  v.  Poyner,  2  Hayw.  110  ;  see,  also.  Parkins  v.  Coxe,  I^id.  339.    [Joy- 
ner  v.  Speed,  68  N.  C.  236.] 

*  Wilson  V.  Smith,  5  Yerg.  379  ;  see  Combs  v.  Young,  4  Yerg.  218. 
'  Owen  V.  Hyde,  6  Yerg.  334. 

*  R.  I.  Stat.  (1840,)  2022  ;  Public  Laws  of  B.  I.  (1844,)  p.  188,  g  2.     [See 
Pull.  Stat.  1882,  p.  637,  §  2.] 
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like  England,  is  considered  inapplicable  in  a  comparatively 
new  and  unsettled  country  like  ours,  and  is  therefore  received 
with  such  modification  as  properly  adapts  it  to  the  condition  of 
things  existing  with  us.  And  it  may  be  here  stated,  as  a  general 
principle,  that  in  those  States  where  a  tenant  for  life  is  author- 
ized, either  by  express  statute,  or  by  a  judicial  exposition  of  the 
law  of  waste,  to  clear  a  reasonable  proportion  of  w^'ld  lands,  and 
fit  them  for  cultivation,  a  widow  is  entitled  to  be  endowed  of 
such  lands,  and  to  exercise  thereon  all  the  rights  and  privileges 
commonly  permitted  to  tenants  for  life.' 

Shares  in  corp'orations. 

25.  Shares  in  incorporated  companies  are  generally  considered 
personal  property,  and  this  without  reference  to  the  nature  of 
the  property  held  by  them,  or  the  business  in  which  they  may 
be  engaged.  At  the  present  day  when  a  company  is  incorpor- 
ated, it  is  usual  to  provide,  by  express  enactment,  that  the  stock 
of  such  company  shall  be  deemed  personalty,.  But  the  absence 
of  such  provision  would  not,  it  is  apprehended,  materially 
affect  the  question,  for  the  weight  of  authority  is  decidedly  in 
favor  of  the  proposition  that  shares  in  corporations  are  to  be 
held  and  treated  as  personal  estate  at  common  law.  Hence, 
shares  in  the  stock  of  an  incorporated  company  are  not,  as  a 
general  rule,  subject  to  dower. 

26.  But  this  question  is  not  entirely  free  from  difficulty. 
Cases  are  to  be  found  in  the  reports  which  appear  to  conflict 
with  the  conclusion  above  expressed.  A  distinction  has  also 
been  taken  between  the  case  of  lands  vested  in  a  joint-stock 
company  as  a  corporation,  and  not  in  the  individual  share- 
holders of  such  company,  and  of  lands  vested  in  the  share- 
holders, with  a  grant  of  the  mere  power  of  management  to  the 
corporation.  In  the  latter  case  the  shares  of  the  company  have 
been  held  real  estate. 

27.  The  case  of  Drybutter  v-  Bartholomew,^  decided  in  1723, 
is  one  of  the  earliest  cases  bearing  upon  this  question  found  in 
the  reports.  It  involved  the  question  as  to  the  interest  of  the 
shareholders  in  the  property  of  the  New  River  Company,  and 
whether  that  interest  was  personalty  or  realty.    The  company 

1  1  HilUiard,  Real  Prop.  2(1  ed.  141,  142,  §  12. 
»  Drybutter  v.  Bartholomew,  2  P.  Wms.  127. 
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had  its  origin  in  the  statutes  of  3  James  I.,  chapter  180,  and  4 
James  I.,  chapter  12.  The  latter  act  enlarged,  to  some  extent, 
the  privileges  created  by  the  former.  By  virtue  of  these  enact- 
ments, power  was  conferred  on  the  mayor,  commonalty,  and 
citizens  of  London,  to  supply  the  city  with  water.  By  the  first 
act  the  mere  right  to  cut  aliaio  solo  was  given ;  the  property  in 
the  land  was  reserved  to  the  owner.*  The  second  act  gave  to 
the  city  liberty  to  erect  a  trunk  or  vault.  These  statutes  created 
no  stock,  nor  was  any  mention  made  in  them  of  shares  or  share- 
holders. The  city  afterwards  conveyed  the  right  thus  conferred 
upon  them  to  Sir  Hugh  Middleton,  who  commenced  the  con- 
templated work,  but  died  before  it  was  completed.  The  right 
subsequently  became  vested  in  a  variety  of  persons,  and  the 
new  proprietors  procured  for  themselves  an  act  of  incorpora- 
tion, and  although  no  provision  was  made  for  the  creation  of 
shares  under  the  original  charter  to  the  city,  yet  it  appears 
from  the  case  of  Drybutter  v.  Bartholomew,  above  referred  to, 
as  well  as  Townsend  v.  Ash,^  decided  in  1745,  that  under  the 
act  of  incorporation,  shares  in  the  company  were  actually  cre- 
ated f  and  in  both  these  cases  such  shares  were  held  to  be  real 
estate.  The  cases  are  very  briefly  reported,  and  it  seems  to  have 
been  assumed  without  controversy  that  the  shares  bore  the  char- 
acter thus  ascribed  to  them. 

28.  It  appears,  however,  that  the  form  of  the  New  River  Com- 
pany's act  of  incorporation,  and  of  its  charter,  and  of  the  origi- 
nal conveyance  to  Sir  Hugh  Middleton,  was  applicable  to  real 
property  only.  The  land  was  not  vested  in  the  corporation  of 
London,  but  in  the  individuals.*  The  corporation  was  inci- 
dental to  the  purposes  of  management  only,  and  was  not  seised 
of  the  land.  This  is  assumed  by  the  Lord  Chancellor  in  Town- 
send  V.  Ash,"  and  he  placed  his  decision  in  that  case  expressly 
upon  the  ground  that  the  individual  corporators  had  the  pro- 
perty, and  the  corporation  only  the  management  of  it.*    These 

1  See  New  River  Company  v.  Graves,  2  Vern.  431,  where  the  act  was  so  construed. 

2  Townsend  ».  Ash,  3  Atk.  336. 

'  See  Wordsworth  on  Joint-Stock  Comp.  (39  Law  Lib.)  288,  289  ;  Johns  v.  Johns,  . 
1  Ohio  St.  Rep.  350,  351. 

*  Per  Lord  Abinger  in  Bligh  ir.  Brent,  2  You.  &  Coll.  288. 

°  3  Atk.  337,  338  ;  and  see  judgment  of  Alderson,  B.,  in  Bligh  v.  Brent,  2  Lou.  & 
Coll.  295. 

'  Per  Park,  B.,  in  Bligh  v.  Brent ;  Wordsw.  on  Joint-Stock  Comp.  (39  Law  Lib.) 
289. 
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cases,  therefore,  though  sometimes  referred  to  as  showing  that 
stock  in  a  water-works  company  is  real  estate,  do  not,  when 
carefully  considered,  fairly  support  that  position.  They  may 
be  regarded  as  authority,  to  some  extent,  however,  for  the  dis- 
tinction noted  in  a  preceding  section,'  with  reference  to  the 
nature  of  the  interest  of  the  shareholders  in  the  corporate  pro- 
perty where  it  is  vested  in  them  individually,  and  not  in  the 
body  corporate,  as  is  usually  the  case.' 

29.  In  Buckeridge  v.  Ingram,^  decided  in  1795,  shares  in  the 
navigation  of  the  River  Avon,  under  the  statute  of  10  Anne, 
were  held  to  be  real  estate,  and  subject  to  dower,  and  the  au- 
thority of  this  case  has  since  been  recognised  in  several  other 
cases.*  By  the  statute  of  10  Anne,  the  mayor,  aldermen  and 
common  council  of  the  City  of  Bath,  their  successors  or  assigns, 
or  such  persons  as  they  should  ^appoint,  were  authorized  to  im- 
prove the  navigation  of  the  River  Avon,  and  to  charge  tolls  on 
persons  and  property  transported  thereon.  By  an  agreement 
executed  between  the  corporate  authorities  of  the  one  part,  and 
the  Duke  of  Beaufort  and  several  other  persons  on  the  other 
part,  the  duke  and  his  associates  undertook  to  do  the  work  in 
consideration  of  being  allowed  to  take  the  tolls.  By  the  eleventh 
article  of  the  agreement,  it  was  provided  that  "no  survivorship 
shall  at  anytime  take  place  between  the  said  parties  and  under- 
takers; but  if  any  or  either  of  them  shall  happen  to  die,  the  . 
share  or  part  of  such  so  dying,  shall  descend  and  go  to  the  heirs 
and  assigns  of  the  party  or  parties  so  dying."  The  master  of  the 
rolls  held  that  the  right  to  take  the  tolls  was  an  incorporeal  here- 
ditament arising  out  of  realty,  and  therefore  "  a  tenement."  He 
observed  :  "  I  have  no  difficulty  in  saying  that  wherever  a  per- 
petual inheritance  is  granted  which  arises  out  of  lands,  or  is  in 
any  way  connected  with,  or,  as  it  is  emphatically  expressed  by 
Lord  Coke,  exercisable  within  it,  is  that  sort  of  property  the 
law  denominates  real."  One  important  feature  in  this  case  is 
sometimes  overlooked.  The  company  or  association  that  suc- 
ceeded to  the  rights  and  duties  of  the  City  of  Bath,  under  the 
power  of  appointment  contained  in  the  original  act,  was  not  in- 

1  Sec.  26. 

2  Accord.  Swayne  v.  Fawkener,  Show.  P.  C.  207  ;  see,  also,  Lord  Sandys  v.  Sib- 
thorpe,  2  Dick.  545  ;  Lord  Stafford  v.  Buckley,  2  Ves.  Sr.  170,  182. 

'     '  Buckeridge  v.  Ingram,  2  Ves.  Jr.  652. 

*  Howse  V.  Chapman,  4  Ves.  Jr.  542  ;  Finch  v.  Squire,  10  Ves.  Jr.  42  ;  The  King 
V.  Bates,  3  Price,  357  ;  The  Earl  of  Portsmouth  v.  Bunn,  1  Barn.  &  Cress.  703. 


CH.  X.]  THE   PROPEETY  SUBJECT   TO   DOWBK.  217 

corporated/  in  which  respect  it  differed  from  the  New  River 
Company,  and  the  point  decided  really  did  not  touch  the  ques- 
tion whether  shares  in  the  stock  of  a  corporation  are  real  or 
personal  property.  With  regard  to  both  these  companies,  it  is 
remarked  by  Mr.  Wordsworth,  that  the  property  given  to  them 
was  real  property,  which  they  were  to  manage  for  the  good  oi" 
all.  They  had  no  power  of  converting  it  into  any  other  descrip- 
tion of  property,  but  they  were  to  keep  it,  and  make  profit  of  it 
as  real  estate.  And  further,  the  shares  were  transferable  to  tho 
shareholders  and  their  hdrsJ' 

30.  But  the  more  recent  English  cases,  while,  perhaps,  they 
do  not  disturb  the  authority  of  the  older  cases  above  noticed,  in 
so  far  as  they  establish  the  doctrine  that  where  lands  are  vested 
in  the  shareholders  and  not  in  the  body  corporate,  the  shares 
are  to  be  treated  as  real  estate,  nevertheless  agree  in  declaring 
and  maintaining  a  different  result  where  the  corporation  is 
clothed  with  the  legal  title.  One  of  the  most  important  of  these 
is  Bligh  V.  Brent,'  which  involved  the  question  whether  shares 
in  the  Chelsea  Water-works  Company  were  realty  or  personalty. 
The  act  of  incorporation  left  the  question  open,  as  it  contained 
no  declaration  on  the  subject.  The  effect  of  the  act  was  thus 
stated  by  Mr.  Baron  Alderson :  "  In  the  first  place,  there  is  a 
(Corporation  to  whose  management  the  joint-stock  of  money  sub- 
scribed by  its  individual  corporators  is  entrusted.  They  have 
power  of  vesting  it  at  their  pleasure  in  real  estate,  or  in  personal 
estate,  limited  only  as  to  amount,  and  altering  from  time  to  time 
the  species  of  property  which  they  may  choose  to  hold  ;  and  in 
order  to  give  them  greater  facilities  and  advantages,  certain 
powers  are  entrusted  to  the  undertakers  by  the  legislature,  and 
that  even  before  they  were  constituted  a  body  corporate,  of  lay- 
ing down  pip^s,  and  thereby  occupying  land  for  the  purposes 
of  their  undertaking.  These  powers  render  thfe  use  of  joint- 
stock  by  the  body  corporate  more  profitable,  but  they  form  no 
part  of  the  joint-stock  itself;  and  one  decided  test  is  this,  that 
they  belong  inalienably  to  the  corporation,  whereas  all  the  joint- 
stofek  is  capable  expressly  of  being  sold,  exchanged,  varied  or 
disposed  of,  at  the  pleasure  of  the  corporate  body.  It  is  of  the 
greatest  importance  to  look  carefully  at  the  nature  of  the  pro- 
perty originally  entrusted,  and  that  of  the  body  to  whose  man- 

1  See  Wordsw.  on  Joint-Stock  Comp.  (39  Law  Lib.)  290.  2  Ibid. 

»  Bligh  V.  Brent,  2  You.  &  Coll.  268,  294. 
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agement  it  is  entrusted ;  the  powers  that  body  had  over  it,  and 
the  purposes  for  which  these  powers  are  given.  The  property 
is  money  ;  the  subscriptions  of  individual  corporators.  In  order 
to  make  that  profitable,  it  is  entrusted  to  a  corporation,  who 
have  an  unlimited  power  of  converting  part  of  it  into  land,  part 
into  goods,  and  of  changing  and  disposing  of  each  from  time  to 
time ;  and  the  purpose  of  all  this  is  the  obtaining  a  clear  sur- 
plus profit  from  the  use  and  disposal  of  this  capital  for  the  in- 
dividual contributors.  The  shares  of  the  '  Chelsea  Water-works 
Company'  are,  therefore,  personal  estate."  This  question,  with 
reference  to  the  same  company,  had  previously  been  decided 
the  same  way  in  Weekley  v.  Weekley  ;^  and  in  Bradley  v.  Holds- 
worth,^  determined  in  1838,  which  involved  the  question 
whether  shares  in  the  "London  and  Birmingham  Railway" 
might  be  sold  by  verbal  contract,  the  ruling  in  Bligh  v.  Brent 
■was  referred  to  with  approbation.  Alderson,  B.,  said  :  "  All  the 
cases  were  under  review  in  Bligh  v.  Brent,  where  the  question 
was  as  to  shares  in  the  Chelsea  "Water-works  Company.  That 
was  a  stronger  case  than  the  present,  because  there  was  no  clause 
of  this  kind  in  the  act  of  Parliament;  and  yet  the  shares  were 
held  personal  property."  The  clause  referred  to  expressly  de- 
clared that  the  shares  should  to  all  intents  and  purposes  be 
deemed  personal  estate,  and  transmissible  as  such,  and  should 
not  be  of  the  same  nature  of  real  property.  But  it  is  evident 
from  what  was  said,  that  independently  of  this  provision,  the 
same  decision  would  have  been  made.  "  I  conceive,"  added 
Alderson,  B.,  "  that  all  the  shareholders  would  take  even  with- 
out such  a  dause."  And  Park,  B.,  said :  "  No  doubt  the  com- 
pany are  seised  of  real  property,  as  well  as  possessed  of  a  great 
deal  of  personal  property;  but  the  interest  of  each  individual 
shareholder  is  a  share  of  the  net  produce  of  both  when  brought 
into  one  fund."  So  in  Duncuft  v.  Albrecht,'  it  was  held  that  a 
parol  agreement  for  the  sale  of  railway  shares  is  valid,  upon 
the  ground  that  they  are  neither  an  interest  in  lands,  nor  goods, 
wares  or  merchandise,  within  the  statute  of  frauds.  In  Watson 
V.  Spratley*  the  same  doctrine  was  applied  to  a  contract  for  the 
sale  of  shates  in  a  mining  company  managed  on  the  cost-book 

'  Weekley  v.  Weekley,  2  Yon.  &  Coll.  281. 

2  Bradley  v.  Holdsworth,  3  Meeson  &  Welsby,  422. 

*  Duncuft  V.  Albrecht,  12  Sim.  &  Stu.  189. 

*  Watson  V.  Spratley,  28  Eng.  Law  and  Eq.  507. 


CH.  X.]  THE  PROPERTY  SUBJECT  TO  DOWER.  219 

principle.     And  to  the  same  eifect  are  the  cases  cited  in  the 
note.* 

31.  In  the  United  States  there  is  some  diversity  among  the 
authorities  upon  this  question.  In  the  case  of  Welles  v.  Cowles,^ 
decided  by  the  Supreme  Court  of  Connecticut,  in  1818,  it  was 
held  that  shares  of  an  incorporated  turnpike  company  are  real 
estate.  "  The  right  to  the  tolls,"  said  the  court,  "  is  a  right 
issuing  out  of  real  property,  annexed  to  and  exercisable  within 
it ;  and  comes  within  the  description  of  an  incorporeal  he»edi- 
tament  of  a  real  nature,  on  ihe  same  principle  as  a  share  in  the 
New  River,  in  canal  navigation,  and  tolls  of  fares  and  markets." 
It  was  claimed  in  the  argument  that  the  individual  stockholders 
had  only  a  claim  on  the  company,  and  not  upon  the  realty, 
and  that  this  must  be  of  a  personal  nature.  In  disposing  of 
this  view  of  the  case,  the  court  remarked :  "  But  the  stockholders, 
as  members  of  the  company,  are  owners  of  the  turnpike  road ; 
and  it  is  in  virtue  of  this  interest  that  they  have  their  claims 
for  the  dividends,  or  their  respective  shares  of  the  toll.  It  is 
not  a  mere  claim  on  the  corporation."  This  decision  was  re- 
cognised as  law  in  1822,  in  a  suit  between  the  same  parties, 
though  the  question  was  not  expressly  made.* 

32.  In  Binney's  case,*  decided  in  Maryland,  the  court  said : 
"  The  whole  estate  of  the  Chesapeake  and  Ohio  Canal  Company, 
at  least  so  far  as  it  consists  of  the  canal  itself,  and  its  necessary 
buildings,  and  the  fixtures  attached  to  them,  must,  according  to 
the  common  law,  be  regarded  as  realty ;  and  it  was  so  considered 
by  the  original  act  of  incorporation,  but  by  a  subsequent  enact- 
ment it  has  been  declared  that  it  should  be  deemed  personal 
property."  In  regard  to  the  eifect  of  this  provision,  the  court 
added :  "  It  appears  that  directing  the  estate  of  this  corporation 
to  be  deemed  personal  property,  can  amount  to  no  more  than 
declaring  it  shall  be  governed  by  the  municipal  regulations  of 
the  country  where  it  lies,  in  relation  to  personal  property, 
instead  of  those  in  relation  to  real  estate,  but  that  it  must,  never- 
theless, be  governed  by  those  laws,  and  none  other,  as  being  an 

1  Hargreaves  w.  Parsons,  13  Meeson  &  Welsby,  561  ;  Humble  v.  Mitchell,  2  Railw, 
Cas.  70  ;  s.  o.  11  Ad.  &  Ellis,  205  ;  Tempest  v.  Kilner,  3  C.  B.  249  ;  Knight  v.  Bar- 
ber, Ifi  Meeson  &  Welsby,  66  ;  see,  also,  Pickering  »,  Appleby,  1  Comyn's  K.  354  • 
Colt  V.  Nettervill,  2  Peer  Wms.  304  ;  Hesseltine  i).  Siggers,  1  Exch.  856. 

»  Welles  V.  Oowles,  2  Conn.  567. 

*  Welles  V.  Cowles,  4  Conn.  182. 

*  Binney's  Case,  2  Bland's  Ch.  99,  145,  146. 
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immovable  portion  of  the  habitation  of  the  nation."  In  Cape 
Sable  Company's  case*  it  was  decided  that  the  language  of  the 
act  incorporating  that  company,  declaring  "that  the  lands,  tene- 
ments, stock,  property,  and  estate "  of  the  company,  "  is  and 
shall  be  held  as  real  estate,  and  shall  descend  assuch,  agreeably 
to  the  acts  of  assembly  in  such  cases  made  and  provided," 
applied,  at  Idast  so  far  as  the  personalty  was  concerned,  only  as 
among  the  stockholders  themselves,  and  not  as  between  them 
and' third  persons.       ., 

33.  In  Hurst  v.  Meason,^  decided  in  1835,  the  Supreme  Court 
of  Pennsylvania  held  that  "  a  toll  bridge  erected  by  two  individ- 
uals across  a  river  between  their  lands,  by  legislative  authority, 
is  real  estate."  The  court  maintained  that  in  such  case  there, 
was  "  not  only  a  right  arising  out  of  the  soil,  but,  so  far  as  the 
abutments  of  the  bridge  are  concerned,  it  is  the  soil  itself."  It 
is  to  be  remarked  with  respect  to  this  case,  however,  that  it  does 
not  appear  that  the  builders  of  the  bridge  ever  procured  an  act 
of  incorporation.  And  the  latter  cases  of  Gilpin  v.  Howell  and 
Slaymaker  v.  Gettysburg,'  seem  to  be  against  the  doctrine  of 
that  decision. 

34.  In  Price  v.  Price's  Heirs,^  the  Court  of  Appeals  of  Ken- 
tucky, in  1838,  held  that  stock  in  the  Lexington  and  Ohio 
Railroad  Company  is  real  estate.  Without  referring  to  any 
adjudicated  case,  the  court  came  to  a  conclusion  which  is  thus 
expressed:  "The  right  conferred  on  each  stockholder  is  un- 
questionably an  incorporeal  hereditament.  It  is  a  right  of  per-, 
petual  duration ;  and  though  it  springs  out  of  the  use  of  person- 
alty, as  well  as  lands  and  houses,  this  matters  not.  It  is  a 
franchise  which  has  never  been  classed  in  that  class  of  real 
estate  denominated  an  incoporeal  hereditament." 

35.  Upon  the  other  side  we  have  decisions  in  Massachusetts, 
New  York,  Vermont,  Ohio,  Alabama,  Tennessee,  North  Carolina,  • 
and  Rhode  Island. 

36.  The  question  came  before  the  Supreme  Court  of  Massa- 


1  Cape  Sable  Company's  Case,  3  Bland's  Ch.  606,  670. 

'  Hurst  ».  Meason,  4  Watts,  346. 

»  Gilpin  w.  Howell,  5  Barr,  57  ;  Slaymaker  v.  Gettysburg,  10  Barr,  373. 

*  Price  V.  Price's  Heirs,  6  Dana,  107.  [In  Copeland  v.  Copeland,  7  Bush,  349, 
shares  of  stock  in  a  railroad  company  were  held  to  be  real  estate,  and  dower  allowed  to 
a  widow  in  them.  By  act  of  March  22,  1871,  however,  the  capital  stock  in  all  railroad 
companies  incorporated  under  the  laws  of  Kentucky  is  declared  personal  property.] 
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chusetts  as  early  as  1798,  in  the  case  of  Russell  v.  Temple,'  and  it 
was  held  that  shares  in  incorporated  bridge  and  canal  companies 
are  personalty.  The  case  was  between  the  widow  and  heirs 
of  Thomas  Russell,  the  former  contending  that  the  shares  were 
personal  property,  and  that  consequently  she  was  entitled 
to  a  distributive  portion  of  them,  and  the  latter  insisting  that 
they  were  realty,  and  that  therefore  the  widow  had  but  a  dower 
estate.  "The  principal  reason  of  the  decision,"  says  Dane, 
appears  to  be  because  the  court  considered  that  the  individual 
member,  or  shareholder,  had  only  a  right  of  action  for  a  sum  of 
money,  his  part  of  the  net  profits  or  dividends.  And  so  the 
law  has  been  held  to  be  since  this  decision  was  made."  In  sup- 
port of  this  opinion  we  have  the  observations  of  Parsons,  Ch.  J;, 
in  Tippets  v.  "Walker,^  where,  in  speaking  of  a  turnpike  company, 
he  uses  the  following  language :  "  When  the  road  is  made,  the 
corporation  is  entitled  to  demand  and  receive  a  toll  of  travellers 
for  the  use  of  it,  in  trust  for  the  members  of  the  corporation,  in 
proportion  to  their  respective  shares.  The  property  of  every 
member  is  a  right  to  receive  a  proportional  part  of  the  tolls, 
which  is  considered  as  personal  estate."  And  in  Howe  v.  Stark- 
weather,' Parker,  Ch.  J.,  remarks :  "-Shares  in  a  turnpike  or 
other  incorporated  company  are  not  chattels.  They  have  more 
resemblance  to  choses  in  action,  being  merely  evidence  of 
property."*  The  same  doctrine,  substantially,  is  held  in  the 
cases  cited  in  the  note.' 

37.  In  Ohio  this  subject  has  recently  undergone  a  very  thor- 
ough discussion.  In  the  case  of  Johns  v.  Johns,*  the  question 
was  directly  presented  whether  shares  in  a  railway  company 
are  personal  or  real  estate.  The  proceeding  was  for  dower  in 
certain  shares  of  railroad  stock  held  by  the  husband  of  the  de- 
mandant at  the  time  of  his  decease.  The  authorities  were  care- 
fully examined  by  the  court,  and  the  learned  judge  who 'deliv- 
ered the  opinion  went  very  fully  into  the  consideration  of  the 

1  3  Dane's  Abr.  108,  ??  2-6.  2  Tippets  v.  Walker,  4  Mass.  596. 

'  Howe  V.  Starkweather,  "17  Mass.  243. 

*  See,  also,  Tisdale  ».  Harris,  20  Pick.  9 ;  Bank  of  Waltham  v.  Waltham,  10  Met. 
334  ;  Hutchins  v.  State  Bank,  12  Met.  421. 

'  Wheeloek  v.  Moulton,  15  Venn.  519  ;  Isham  v.  Ben  Iron  Co.,  19  Verm.  230  ;  Den- 
ton V.  Livingston,  9  .John.  96  ;  Arnold  v.  Buggies,  1  E.  Is.  165  ;  McDougal  v.  Hep- 
bum,  5  Flo.  568  ;  Union  Bank  v.  State,  9  Yerger,  490;  Brightwell  v.  Mallory,  10 
Yerger,  196  ;  Planters'  Bank  v.  Merchants'  Bank,  4  Ala.  753  ;  Heart  v.  State  Bank, 
2Dev.  Ch.  111. 

'  Johns  V.  Johns,  1  Ohio  St.  350. 
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question  in  all  its  bearings.  The  result  was  adverse  to  the  claim 
of  the  widow,  the  court  being  unanimously  of  opinion  that  the 
shares  were  personal  property.  "  A  careful  examination  of  the 
adjudications  upon  the  subject,"  the  court  observed,  "has 
brought  us  to  the  conclusion  that,  according  to  the  weight  of 
authority,  the  shares  in  question  are  personal  property.  In  the 
early  English  cases  the  distinction,  now  well  understood,  be- 
tween the  property  of  a  corporation  and  the  rights  of  its  mem- 
bers, does  not  seem  to  have  been  taken,  and  it  appears  to  have 
been  assumed  that  each  shareholder  had  an  estate  in  the  corpor- 
ate property,  and  that  consequently,  if  that  property  was  real, 
his  share  was  also  realty.  But  the  cases  we  have  cited  abun- 
dantly sjiow  that  the  distinction  above  mentioned  is  now  fully 
recognised  in  England,  and  that  tbe  property  of  a  corporation 
may  be  mainly,  if  not  wholly  real,  and  yet  the  shares  of  its 
members  be  personalty."  The  court  further  remarked:  "It 
must  be  admitted,  however,  that  the  definition  of  Lord  Coke, 
cited  with  approbation  in  Buckeridge  v.  Ingram,^  sustains,  the 
position  that  the  franchise  was  a  tenement  savoring  of  the  realty ; 
for,  in  the  language  of  Coke,  it  was  '  exercisable  within  lands.' 
And,  as  before  stated,  we  prefer  to  place  our  decision  upon  the 
distinction  between  the  estate  of  the  corporation  and  the  indi- 
vidual rights  of  its  members,  rather  than  upon  a  distinction 
between  the  cases  in  which  the  profit  arises  wholly  out  of  realty, 
and  those  in  which  it  springs  partly  from  realty,  and  partly 
from  personalty,  though  this  latter  distinction  seems  to  receive 
much  support  from  both  reason  and  authority."^ 

38.  Mr.  Parsons  gives  the  following  as  the  rule  properly  dedu- 
cible  from  the  authorities :  "  Generally,  in  this  country,  and  in 
England,  the  stock  of  a  corporation  is  personal  property  ;  and 
this  is  so,  even  though  the  whole  property  of  the  corporation  be 
real,  and  the  whole  of  its  business  relate  to  the  care  of  real 'es- 
tate ;  if  it  be  the  surplus  profit  alone  that  is  divisible  among 
the  individual  members.  But  where  lands  are  vested,  not  in 
the  corporation,  but  in  the  individual  shareholders,  and  the  cor- 
poration has  only  the  power  of  management,  in  that  case  the 
stock  or  shares  are  real  property."* 

39.  Professor  Greenleaf  states  the  rule  substantially  to  the  same 

1  See  ante,  §  29. 

2  See,  also,  State  v.  Franklin  Bank,  10  Ohio  Eep.  91,^97  ;  Walker's  Intr.  211. 
8  3  Parsons  on  Con.  34. 
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effect :  "  Shares  in  the  property  of  a  corporation  are  real  or  per- 
sonal property,  according  to  the  nature,  object  and  manner  of 
the  investment.  Where  the  corporate  powers  are  to  be  exer- 
cised solely  in  land,  as  where  original  authority  is  given  by  the 
charter  to  remove  obstructions  in  a  river  and  render  it  naviga- 
ble, to  open  new  channels,  &c.,  to  make  a  canal,  erect  water- 
works, and  the  like,  as  was  the  case  of  the  New  River  water,  the 
navigation  of  the  River  Avon  and  some  others,  and  the  property 
or  interest  in  the  land,  though  it  be  an  incorporeal  hereditament, 
is  vested  inalienably  in  the  corporators  themselves,  the  shares  are 
deemed  real  estate.  Such,  in  some  of  the  United  States,  has 
been  considered  the  nature  of  shares  in  toll-bridge,  canal  and 
turnpike  corporations  by  the  common  law ;  though  latterly  it 
has  been  thought  that  railway  shares  were  more  properly  to  be 
regarded  as  personal  estate.  But  where  the  property  originally 
entrusted  is  money,  to  be  made  profitable  to  the  contributors  by 
applying  it  to  certain  purposes,  in  the  course  of  which  it  may 
be  invested  in  lands  or  in  personal  property,  and  changed  at 
pleasure,  the  capital  fund  is  vested  in  the  corporation,  and  the 
shares  in  the  stock  are  deemed  personal  property,  and  as  such 
are  in  all  respects  treated.  In  modern  practice,  however,  shares 
in  corporate  stock,  of  whatever  nature,  are  usually  declared  by 
statute  to  be  personal  estate.'" 

Water  granted  for  hydraulic  purposes. 

40.  The  case  of  Kingman  v.  Sparrow"  presented  the  question 
whether  dower  is  demandable  in  a  right  granted  to  take  and 
use  water  for  hydraulic  purposes.  In  the  year  1824^5,  the 
State  of  New  York,  in  the  course  of  the  construction  of  the  Erie 
Canal,  and  as  part  of  that  work,  erected  in  the  bed  of  a  portion 
of  the  Niagara  River,  what  is  known  as  the  Black  Rock  dam. 
A  harbor  was  also  created  at  the  same  point.  In  January,  1827, 
the  Canal  Commissioners,  in  pursuance  of  authority  conferred 
by  law,  "demised,  leased,  bargained,  sold,  and  conveyed"  to 
certain  parties,  "the  right  and  privilege  of  taking  and  using, 
then  and  at  all  times  thereafter,  for  hydraulic  purposes,  such 
and  so  much  of  the  surplus  waters  of  said  canal  at  Black  Rock, 
as  can  be  taken  under  the  sale,"  without  interfering  with  the 
due  and  proper  use  of  the  canal  and  harbor.     The  lessees  cove- 

•  1  Greenl.  Cruise,  39,  ?  3  ;  accord.  Rcdf.  on  Railw.  38,  39  ;  Pierce  on  Railw.  127  ; 
1  Hilliard  on  Real  Prop.  73 ;  sec  3  Kent,  340,  note,  5th  edition. 

*  Kingman  v.  Sparrow,  12  Barb.  201. 
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nanted  on  their  part  to  pay  an  annual  rent  for  the  right  and 
privilege  thus  granted,  a  failure  to  make  payment  to  operate  as 
a  forfeiture  of  their  rights.  In  April,  1833,  the  Canal  Commis- 
sioners, upon  the  application  of  the  lessees,  passed  resolutions 
in  reference  to  the  location  of  buildings  and  machinery,  so  as  to 
enable  the  lessees  to  use  the  surplus  water,  and  under  this 
authority,  mills  and  a  storehouse  were  erected  on  the  dam,  and 
upon  piles  in  the  harbor.  The  water  power  granted  as  above 
stated  W8LS  employed  in  operating  these  mills.  The  husband  of 
the  demandant  died  vested  with  an  undivided  interest  in  this 
^property  and  water  power,  and  dower  was  claimed,  not  only  in 
the  mills  and  the  premises  upon  which  they  were  situate,  but 
also  in  the  right  to  the  use  of  the  water  conferred  by  the  State. 
Upon  full  consideration  of  the  case,  the  court  held  that  the 
right  to  take  the  water  for  hydraulic  purposes  was  not  subject 
to  dower.  "The  Canal  Commissioners,"  they  remarked,  "only 
sold,  demised,  &c.,  '  the  right  and  privilege  of  taking  and  using 
at  all  times,  for  hydraulic  purposes,'  a  portion  of  the  surplus 
waters  of  the  canal  at  Black  Eock.  This  was  a  mere  right  and 
privilege  to  use  surplus  waters.  There  could  be  no  dower  in 
such  a  right.  Nor  did  the  permission  which  the.  Canal  Com- 
missioners gave,  by  the  resolutions  of  1833,  to  erect  buildings  in 
the  river,  and  upon  the  dam,  create  any  estate  in  the  lessees  of 
the  privilege  to  use  water,  of  which  a  widow  of  one  of  them 
could  be  endowed."^   ; 

Slaves." 
41.  The  statutes  of  Virginia,'  Kentucky,^  Arkansas,'  and  Mis- 

'  See,  also,  Buckingham  v.  Reeve,  19  Ohio,  399. 

"  "  She  shall  be  endowed  of  villeins  regardant."  2  H.  6,  11,  b.  "  So  she  shall  be 
endowed  of  yilleins  in  gross,  for  this  is  an  inheritance."  2  H.  6,  11,  b.;  Vet.  Nat.  Br. 
7,  b.  "  And  so  of  villein  appendant,  and  the  writ  shall  be  de  libera  tenemento."  Br. 
Doiver,  pi.  91.  "  She  shall  be  endowed  of  a  villein,  either  the  third  day's  work,  ir 
every  third  week  or  month."  Co.  Lltt.  32,  a.,  164,  b.,  307,  a.  "For  in  him  a  man 
may  have  an  estate  in  fee,  or  fee  tail,  or  for  life,  or  years."  9  Vin.  Ab.  tit.  Dower,  212, 
pi.  3,  4.  and  marg.  note. 

»  Act  of  March  2d,  1819,  1  Eev.  Code  1819,  ch.  Ill,  p.  435,  ?  60  ;  p.  439,  ?  70  ; 
Page  V.  Page,  2  Rob.  424.  The  earliest  statute  in  this  country  recognising  dower  in 
slaves  is  the  Virginia  4ct  of  1705,  ch.  23,  §§  9-11  ;  3  Hen.  Stat,  at  Large,  334-5. 

<  Rev.  Stat,  of  Ky.,  by  Stanton,  vol.  i.,  p.  423,  §  14  ;  vol.  li.,  p.  27,  ?  14  ;  Rev.  Stat. 
1852,  p.  282,  2  14  ;  p.  394,  §  14  ;  Smiley  v.  Smiley,  1  Dana,  94  ;  McCans  v.  Board, 
Ibid.  340  ;  Lee  v.  Lee,  Ibid.  48  ;  Brewer  v.  Van  Arsdale,  6  Dana,  204  ;  Triggs  v. 
Daniel,  2  Bibb,  301  ;  Graham  v.  Sam,  7  B.  Mon.  403 ;  Northcutt  v.  Whipp,  12  B. 
Moi.  65. 

5  Rev.  Stat.  (1838,)  p.  339,  ?  20;  Dig.  of  Stat.  (1848,)  p.  448,  ?  20;  Dig.  Stat. 
(1858,)  p.  453,  ?  21  ;  Cook  v.  Cook,  7  Eng.  381 ;  Amettw.  Arnett,  14  Ark.  (1  Barb.) 
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souri' confer  upon  the  widow  a  right  of  dower  in  slaves.  In 
Arkansas  and  Missouri  the  right  is  limited  to  such  slaves  as 
were  possessed  by  the  husband  at  the  time  of  his  death.^  In 
Kentucky,  under  the  early  statutes,  it  was  repeatedly  decided 
that  the  husband  might  emancipate  his  slaves  by  will,  and  that 
in  such  case  his  widow  had  no  right  to  be  endowed  thereof, 
although  she  renounced  the  will.'  But  a  nuncupative  will  was 
deemed  insufficient  to  pass  slave  property  in  that  State,  and, 
therefore,  where  the  widow  renounced  the  provisions  of  such  a 
will,  she  was  held  dowable  of  her  husband's  slaves.*  And  now, 
by  statute,  the  emancipation  of  slaves  by  will  is  not  to  affect 
the  right  of  dower  therein  where  the  widow  elects  to  take 
under  the  law.  In  such  case  the  widow  is  to  be  compensated  to 
the  extent  of  her  interest  in  the  slaves  emancipated,  from  the 
other  personal  estate  of  the  husband,  if  enough  remain  after 
payment  of  the  debts.  If  part  only  of  the  slaves  be  set  free, 
her  share  is  to  be  taken  from  those  not  emancipated,  if  there  be 
enough.  If  any  part  of  those  set  free  is  necessary  to  make  up 
her  share,  all  the  slaves  emancipated  are  to  be  hired  out,  and 
the  hire  paid  to  her  until  she  is  compensated  for  her  share.' 
The  Virginia  statute  of  1819  contains  a  similar  provision.^ 

42.  In  Arkansas  the  right  of  dower  in  slaves  is  held  to  em- 
brace the  increase  accruing  between  the  death  of  the  husband 
and  the  time  of  the  allotment  of  dower.'  But,  as  above  stated, 
the  right  does  not  attach  until  the  death  of  the  husband.  And 
where  the  husband  had  disposed  of  slaves  by  gift  during  his 
lifetime ;  and  where,  also,  slaves  of  the  husband  had  been  seised 
during  his  lifetime,  on  execution,  and  sold  after  his  death,  it  was 
held  that  no  claim  of  dower  existed  in  either  case.  But  the 
husband  can  not  defeat  his  wife's  dower  in  his  slaves  by  emanci- 
pating them  by  will.  If  she  renounce  the  will,  her  right  to  be 
endowed  is  unimpared.* 

57  ;  Welch  v.  Cole,  Ibid.  400  :  Hill  ./.  Mitchell,  5  Ait.  608  ;   Morrill  v.  Menifee, 
Ibid.  629.     [See  Haynes  v.  Bessellieu,  25  Ark.  499.] 

'  EcT.  Stat.  Misso.  (1845,)  ch.  54,  p.  430,  §  2  ;  Walls  v.  Coppedge,  15  Misso.  448. 

°  ReT,  Stat.  Ark.  (1838,)  p.  339,  g  20;  Dig.  of  Stat.  (1858,)  p.  453,  g  21  ;  Eer. 
Stat.  Misso.  (1845,)  p.  430,  ?  2. 

'  LeetJ.  Lee,  I  Dana,  48 ;  Brewer  v.  Van  Arsdale,  6  Dana,  204  ;  Graham  v.  Sam, 
7  B.  Mon.  403.     See,  also,  Northcntt  v.  Whipp,  12  B.  Men.  65. 

*  McCans  v.  Board,  1  Dana,  340. 

»  Eev.  Stat.  Ky.  (1852,)  p.  282,  I  U ;  1  Stanton's  EeT.  p.  425,  ?  14. 

'  I  Eev.  Code  1819,  p.  435,  g  60.  '  Menifee  v.  Menifee,  3  Eng.  9. 

'  Crow  V.  Powers,  19  Ark.  424. 
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OF  THE   NATURE  AND   QUALITIES  OF  THE   ESTATE   SUBJECT   TO 

DOWER. 


J  1.  Introductory. 
2,  3.  The  estate  must  be  one  that  the 
issue  of  the  wife  might  inherit. 

4.  Not  necessary  that  the  wife  should 
have  issne. 

5.  It  must  confer  a  right  to  the  imme- 
diate freehold, 

6.  7.  Incorporeal  hereditaments  go,?- 
emed  by  the  same  rule. 

8,  9.    The'  husband  must  be  rested 
with  the  freehold  and  inheritance  simul  et 


§  10.  There  must  be  no  intervening 
freehold  estate. 

11,  12.  Intervening  chattel  interest  no 
impediment  to  dower. 

13-15.  Determination  of  the  interme- 
diate estate  during  the  coverture  gives 
dower. 

16-34.  Eflfect  of  intervening  contin- 
gent freehold  remainder. 

35.  The  vesting  of  such  remainder 
defeatjs  dower. 

36,  37.  Effect  of  intervening  possi- 
bility. 

1.  Having  seen  what  property,  with  respect  to  its  nature  and 
qualities,  is  subject  to  dower,  we  come  next  to  the  consideration 
of  the  character  of  the  estate,  or  degree  of  interest  in  such  pro- 
perty, with  which  the  husband  must  be  invested,  in  order  to 
enable  the  right  of  the  wife  to  attach. 

27ie  estate  must  he  one  that  the  issue  of  the  wife  might  i/nherit. 

2.  This  doctrine  relates  more  particularly  to  estates  held  in 
tail  special.  A  case  for  its  application  is  thus  stated  by  Little- 
ton :  "  If  tenements  be  given  to  a  man  and  the  heirs  which  he 
shall  beget  of  the  body  of  his  wife,  although  the  husband  die 
without  issue,  the  same  wife  shall  be  endowed  of  the  same  tene- 
ments, because  the  issue  which  she,  by  possibility,  might  have 
had  by  the  same  husband,  might  have  inherited  the  same  tene- 
ments. But  if  the  wife  dieth,  living  her  husband,  and  after,  the 
husband  takes  another  wife,  and  dieth,  his  second  wife  shall  not 
be  endowed  in  this  case."' 

3.  It  is  to  be  observed,  however,  that  under  the  law  of  entail- 
ments, cases  may  arise,  where,  although  the  issue  of  the  wife 

•  I/itt.  sec.  53  ;  Bro.  Dow.  pi.  36  ;  Finch's  Law,  b.  2,  o.  3,  pp.  125,  126  ;  2  Saund. 
Eep.  45,  n.  note  5 ;  Perk.  sec.  301,  302;  Reeve's  Dom.  Eel.  40;  see  Spangler  v. 
Stanler,  1  Md.  Ch.  Decis.  36. 

(227) 
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might,  by  possibility,  inherit  the  estate,  yet  no  right  of  dower 
would  attach  in  her  favor.  It  is  essential  to  her  right  that  the 
issue  should  be  able  to  take  not  only  as  heir  to  the  father,  but 
also  in  virtue  of  a  seisin  by  him  during  the  coverture  upon 
which  her  claim  to  dower  is  founded ;  for  although  the  issue 
might  take  as  heir  to  the  husband  in  respect  of  some  other  estate 
which  he  has  in  him  in  right,  or  in  remainder,  this  alone  would 
not  confer  dower.'  The  following  case  is  presented  by  way  of 
elucidation  of  this  principle :  "  If  a  man  be  tenant  in  fee  tail 
general,  and  make  a  feoffment  in  fee,  and  taketh  back  an  estate 
to  him  and  to  his  wife,  and  to  the  heirs  of  their  two  bodies,  and 
they  have  issue,  and  the  wife  dieth,  the  husband  taketh  another 
wife  and  dieth,  the  wife  shall  not  be  endowed,  for,  during  the 
coverture,  he  was  seised  of  an  estate  tail  fecial,  and  yet  the 
issue  which  the  second  wife  may  have,  by  possibility  may  in- 
herit."^ Here,  the  only  estate  of  which  the  husband  had  a 
seisin  during  the  coverture  of  the  second  wife,  was  not  inherita- 
ble by  her  issue,  being  an  estate  to  him  and  the  heirs  of  the 
body  of  himself  and  his  first  wife ;  and  yet  the  issue  of  the 
second  wife,  might,  by  possibility,  inherit  the  elder  estate  tail, 
which  was  a  tail  general,  and,  in  default  of  issue  of  the  first 
wife,  would  actually  succeed  to  that  estate.'  The  same  general 
doctrine  is  thus  stated  by  Perkins :  "  If  tenant  in  general  tail 
take  a  wife,  and  enfeoff  a  stranger,  and  tffke  back  an  estate  to 
him  and  his  wife  in  special  tail,  and  the  wife  dies,  and  he  takes 
;  another  wife,  and  hath  issue  and  dies,  the  second  wife  shall  not 
be  endowed ;  yet  the  issue  is  remitted  to  the  general  tail."* 

In  many  of  the  States  the  rule  of  the  common  law,  allowing 
estates  to  be  entailed,  is  abolished.  As  to  those  States  the  dis- 
tinctions above  discussed  are,  practically,  of  but  little  import- 


1  Park  on  Dow.  79.  [Upon  the  same  principle,  a  sheriff's  sale  under  an  execution 
against  land  of  a  tenant  in  tail  will  divest  the  dower  of  the  wife,  although  the  hejrs  in 
tail  are  not  affected  by.it.     Elliott  v.  PearsoU,  4  Clark,  (Philada.)  187.] 

8  Co.  Litt.  31,  b. ;  Bro.  Dow.  pi.  18.  »  Park  on  Dow.  80. 

*  Perk.  sec.  302.  "  If  this  was  intended  of  the  issue  of  the  second  wife,  who  are  the 
only  issue  mentioned,  and  which  the  context  seems  to  require,  there  could  be  no  remitter, 
because  the  defeasible  estate  tail  never  descended  on  such  issue,  they  not  being  inheri- 
table to  it.  The  real  case,  however,  in  the  books,  Was,  that  the  issue  was  by  the  first 
wife,  which  removes  the  difScnlty."     Park,  80,  note. 

»  See  post,  ch.  13,  gg  3-6. 
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Not  necessary  that  the  wife  should  have  issue. 

4.  It  is  not  essential  to  the  attachment  of  dower  that  the  wife 
should  actually  have  issue  by  her  husband  :  the  possibility  of 
issue  is  sufficient.  She  must,  according  to  the  common  law,  be 
of  such  an  age  at  the  death  of  her  husband  as  to  have  had  a 
possibUity  of  conceiving,  or  bearing  children,  and  this  age  the 
law  contemplates  to  be  nine  years.*  But  the  law  does  not  set 
any  bounds  to  the  possibility  of  having  issue  at  the  most  ad- 
vanced age ;  and  it  has  been  decided  that  if  a  man  marry  a 
woman  one  hundred  years  old,  she  shall  have  her  dower,  though 
by  possibility  of  nature  she  can  not  have  issue.^  The  reason  for 
this  rule  assigned  by  Lord  Coke  is  as  follows :  "  Seeing  that  wo- 
men in  ancient  times  have  had  children  at  that  age  whereunto 
no  woman  doth  now  attain,  the  law  can  not  judge  that  to  be 
impossible  which  by  nature  was  possible ;  and  in  my  time  a 
woman  above  threescore  years  old  hath  had  a  child,  and  idea 
non  definitur  in  jure."^ 

It  is  believed  not  to  be  essential  to  the  right  of  dower  in  any 
case  that  the  wife  should  be  physically  capable  of  bearing  chil- 
dren. Dower  is  a  right  incident  to  marriage,  and  at  this  day 
the  possibility  of  having  issue  can  hardly  be  regarded  as  a  pre- 
requisite to  the  inception  of  the  estate.  If,  by  the  law  of  the 
place  where  the  mafriage  is  contracted,  the  wife  is  competent  to 
enter  into  that  contract,  and  the  marriage  be  valid  in  other  re- 
spects, the  necessary  effect  would  seem  to  be  to  clothe  her  with 
all  the  rights  pertaining  to  the  marital  relation.  And  if  the 
marriage  remain  undissolved  during  the  life  of  the  husband,  it 
seems  clear  that  the  widow  would  be  entitled  to  dower,  even 
though  it  were  rendered  absolutely  certain  that  by  reason  of 
physical  malformation,  or  other  cause,  she  was  utterly  incapable 
of  bearing  children.* 

The  estate  of  the^hushand  must  confer  a  right  to  the  immediate' 

freehold. 

5.  This  is  an  essential  requisite  at  the  common  law.  Dower 
is  not  allowed  in  estates  in  remainder  or  reversion  expectant 

•  Vide  supra,  oh.  8,  ??  11-17  ;  Park,  Dow.  81. 

»  2  Danv.  652  ;  Bro,  Dow.  pi.  36  ;  Co.  Litt.  40,  a.;  EoU.  Abr.  657. 
»  Co.  Litt.  40,  «,.;  2  Bl.  Com.  1.31  ;  Tud.  Cas.  45. 

*  Supra,  ch.  7,  ??  1,  2  ;  ch.  8,  J  19  ;  and  see  I  Washb.  on  Keal  Prop.  153. 
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upon  an  estate  of  freehold,  and  hence  if  the  estate  of  the  hus- 
band be  subject  to  an  outstanding  freehold  estate  which  remains 
undetermined  during  the  coverture,  no  right  of  dower  attaches.' 
But,  in  order  to  exclude  dower,  the  preceding  estate  must  be  a 
freehold  interest.  An  estate  for  years,  or  other  mere  chattel  in- 
terest, furnishes  no  impediment  to  a  title  of  dower.*  This  dis- 
tinction is  placed  upon  the  ground  that  such  an  interest  does 
not  interfere  with  the  seisin  of  the  immediate  freehold,  but 
rather  protects  and  preserves  that  seisin,  the  possession  of  the 
party  having  the  chattel  interest  being  regarded  as  the  posses- 
sion of  the  owner  of  the  freehold.'  Interests  of  this  character 
may  postpone  the  enjoyment  of  dower,  but  they  do  not  prevent 
the  estate  from  attaching.  Thus,  where  a  testator  directed  that 
if  his  personal  estate  should  be  insufiBcient  for  the  payment  of 
his  debts  and  certain  legacies  given  by  his  will,  his  executors 
should  pay  the  same  out  of  the  rents  and  profits  of  his  real  es- 
tate ;  and  subject  to  the  payment  of  such  debts  and  legacies,  he 
devised  his  real  estate  in  tail  to  his  son,  who  married  and  died 
before  the  debts  were  paid,  and  before  taking  possession,  it  was 
held  that  the  executors  had  but  a  chattel  interest  in  the  estate, 
and  that  the  widow  of  the  son  was  entitled  to  dower.*    It  is 

'^  Co.  Litt.  32,  a.;  Perk.  sec.  339,  340 ;  Park,  Dow.  38,  49,  53,  54 ;  1  Roper  on 
Eusb.  and  Wife,  by  Jacob,  359  ;  1  Greenl.  Cruise,  162,  §  8 ;  4  Kent,  38-40  ;  Stearns* 
Real  Act.  285  ;  1  Washb.  Real  Prop.  154,  §?  5,  6  ;  Blood  *.  Blood,  23  Pick.  80  ;  Otis 
u.  Parshley,  10  N.  H.  403  ;  Dunham  v.  Osborn,  1  Paige,  634 ;  Eldredge  ».  Forrestal, 
7  Mass.  253 ;  Eisk  v.  Eastman,  5  N.  H.  240  ;  Moore  v.  Esty,  Ibid.  479  ;  Arnold  v. 
Arnold,  8  B.  Mon.  202  ;  Apple  ».  Apple,  1  Head,  (Tenn.)  R.  348  ;  Blow  v.  Maynard, 
2  Leigh,  30.  [Butler  v.  Cheathem,  8  Bush,  594;  Brooks  v.  Everett,  13  Allen,  457  ; 
Vanleer  v.  Vanleer,  3  Tenn.  Ch.  23;  House  t'.  Jackson,  50  N.  Y.  161  ;  Re  Leach,  21 
Hun,  381  ;  Royster  v.  Royster,  Phill.  (N.  C.)  L.  226  ;  Wilmarth  ».  Bridges,  113 
Mass.  407.  In  Pennsylvania  the  law  is  otherwise,  and  the  statutory  dower  of  a  widow 
extends  to  a  vested  remainder  of  the  husband.  Coke's  App.,  29  P.  F.  Smith,  235 ; 
distinguishing,  Shoemaker  v.  Walker,  2  S.  &  R.  554.  See  Gibbons  v.  Brittennm,  56 
Miss.  232.]  But  in  Kentucky  this  principle  does  not  extend  to  a  remainder  in  slaves ; 
Northcutt  V.  Whipp,  12  B.  Mon.  65.  The  reader  is  referred  to  chapter  15,  where  the 
subject  of  dower  in  reversionary  estates,  and  estates  subject  to  a  prior  claim  for  dower, 
is  treated  at  length. 

2  Park,  Dow.  53,  77,  78  ;  1  Roper,  H.  and  W.  by  Jacob,  361  ;  1  Roll.  Abr.  670, 
pi.  7  ;  Bro.  Dow.  pi.  89  ;  Co.  Litt.  32,  a.,  296,  a.;  Bates  v.  Bates,  1  Lutw.  729  ;  s. 
C.  1  Ld.  Raym.  326  ;  1  Greenl.  Cruise,  162,  ?  8  ;  1  Washb.  Real  Prop.  154,  ?  8  ;  4 
Kent,  39  ;  Weir  v.  Humphreys,  4  Ired.  Eq.  R.  273.  [Sykes  ».  Sykes,  49  Miss.  190 ; 
Boyd  V.  Hunter,  44  Ala.  705.] 

3  1  Roper,  H.  and  W.  by  Jacob,  361  ;  Park,  Dow.  77  ;  Co.  Litt.  32,  a. 

*  Pitchen  v.  Hitchen,  2  Vern.  403:  S.  C.  Free,  in  Ch.  133;  2  Freem.  311  ;  Cor- 
dell's  case,  stated  in  Manning's  case,  8  Co.  96,  ».;  Co.  Litt.  42,  a.;  Perk.  sec.  335; 
2  Crabb's  Real  Prop.  150  ;  Tud.  Cas.  43;  Weir  ».  Humphreys,  4  Ired.  Eq.  R.  273. 
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said,  however,  that  in  a  case  of  this  description,  the  endowment 
can  not  take  place  until  all  the  debts  have  been  satisfied.^ 
Upon  the  principle  above  stated,  it  is  supposed  that  if  the  hus- 
band's seisin  of  the  inheritance  be  subject  to  a  statute  staple, 
statute  merchant,  or  an  elegit,  the  wife's  dower  will  attach,  as 
those  estates  are  but  chattel  interests.'' 

Incorporeal  hereditaments  governed  by  the  same  rulei 

6.  The  same  general  doctrine  is  applicable  to  incorporeal  he- 
reditaments. If  the  freehold  be  suspended  during  all  the  time 
of  the  coverture,  no  right  of  dowef  attaches.  This  is  illustrated 
by  a  case  put  with  respect  to  the  husband's  curtesy  in  a  seign- 
iory, the  same  principle  applying  to  dower :  "  If  a  tenant 
make  a  lease  for  life,  of  the  tenancy  to  the  seignioress,  who 
taketh  a  husband,  and  hath  issue,  the  wife  dieth,  he  shall  not 
be  tenant  by  the  curtesy  ;  but  if  the  lease  had  been  made  but  for 
years,  he  shall  be  tenant  by  the  curtesy.'" 

7.  If  the  suspension  do  not  take  place  previous  to  the  mar- 
riage, but  is  the  result  of  the  marriage  itself,  the  right  of  dower 
is  not  intpaired.  The  following  quotation  from  Perkins  sup- 
ports this  proposition  :  "  If  there  be  lord,  and  a  woman  tenant 
of  one  acre  of  land  by  fealty,  and  twelve  pence  rent,  and  they 
intermarry,  and  the  husband  die,  the  wife  shall  be  endowed  of 
the -third  part  of  the  rent  by  way  of  retainer ;  and  yet  the  nus- 
band  was  not  seised  thereof  in  deed  during  the  marriage,  for  by 
the  marriage  the  seigniory  was  in  suspense,  and  so  continued 
during  the  marriage.  But  notwithstanding,  the  husband  was 
tenant  of  it  during  the  marriage  as  to  using  an  action,  so  that 
it  was  tantamount  to  a  possession  in  law."* 

So  if  the  suspension  be  for  years  only,  it  does  not  prevent 
dower  from  attaching.* 

The  hushand  must  be  vested  with  the  freehold  and  inheritance  simul 

et  semel. 

8.  In  order  to  render  the  wife  dowable,  the  freehold  and  in- 
heritance are  required  to  be  in  the  husband  simul  et  semel — "  at 

1  1  Boper,  Husb.  and  Wife,  by  Jacob,  373  ;  1  Greenl.  Cruise,  157,  J  23 ;  2.Crabb'a 
Eeal  Prop.  150,  151  ;  Hitchen  v.  Hitchen,  2  Vem.  403. 

2  1  Boper,  H.  and  W.  373.  3  Co.  Litt.  29,  b. 
*  Perk,  by  Greening,  sec.  303  ;  Park,  Dow.  55. 

»  Co.  Litt.  29,  b.;  Park,  Dow.  77. 
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once  and  together.'"  They  must  also  meet  in  him  as  one  inte- 
gral estate,  and  not  as  several  or  successive  estates.  But  it  is 
not  necessary  that  they  should  result  from  one  entire  limitation, 
nor  that  there  should  be  a  unity  of  title  as  to  the  freehold  and 
inheritance.  By  whatever  means  they  meet  so  as  to  become  ab- 
solutely consolidated,  the  creation  of  a  right  of  dower  is  the 
result.''  If  an  estate,  in  terms,  be  limited  to  the  husband  for 
life,  with  remainder  to  his  heirs  or  to  the  heirs  of  his  body,  it 
is  sufficient,  if  in  point  of  construction,  the  remainder  thus  lim- 
ited, will  operate  to  vest  the  inheritance  in  possession  in  the 
husband.*  And  if  the  husband  be  seised  of  a  life  estate  in  lands 
and  acquire  the  immediate  reversion  or  remainder  in  fee  ex- 
pectant upon  its  determination,  the  two  estates,  by  force  of  the 
doctrine  of  merger,  will  become  consolidated,  and  unite  in  him 
as  one  entire  estate  of  inheritance.  The  same  principle  applies 
where  the  husband  is  seised  of  the  remainder  or  reversion,  sub- 
ject to  a  freehold  estate,  and  that  estate  is  surrendered  to  him 
during  the  coverture.  In  either  case,  the  wife,  if  she  be  the  sur- 
vivor, is  entitled  to  dower.* 

9.  In  a  case  determined  in  Maine  the  consideration  for  a 
tract  of  land  was  paid  by  the  husband,  but  the  conveyance  was 
made  to  a  third  person  for  the  purpose  of  defrauding  the 
creditors  of  the  former.  Subsequently  the  grantee  executed 
to  the  husband  a  life  lease  of  the  premises,  and  the  latter 
entered  and  continued  in  possession  until  his  death.  It'was 
held  that  his  widow  was  not  entitled  to  dower.  The  decision, 
however,  was  placed  more  especially  on  the  ground  that  the 
husband  was  not  vested  with  a  legal  estate  in  the  inheritance, 
following,  in  this  particular,  the  rule  of  the  common  law  exclud- 
ing dower  from  the  estate  of  a  cestui  que  trust.  And  the  court 
suggested  that  if  dower  be  not  allowed  where  the  trust  is  lawful, 
a  fortiori,  the  wife  would  not  be  dowable  where  the  trust  is 
fraudulent  in  its  character,  and  therefore  not  enforceable  in  a 
court  of  equity  so  as  to  invest  the  husband  with  the  necessary 


I  Perk.  sec.  333  ;  Park,  Dow.  56,;  1  Eoper,  H.  and  W.  by  Jacob,  370,  371 ;  4 
Kent,  39.  [Elliott  v.  PearsoU,  4  Clark,  (Philada.)  187  ;  Vanleer  ».  Vanleer,  3  Tenn. 
Ch.  23  ;  Be  Leach,  21  Hun,  381.]  "  Park,  Dow.  56. 

*  Ibid.;  Perk.  sec.  335.  [See  Johnson  v.  Jacob,  11  Bush,  646  ;  Kennedy  v.  Ken- 
nedy, 5  Dutch,  (N.  J.)  185.] 

<  Post,  g?  13-15;  Perk.  sec.  337  ;  Tad.  Cas.  43;  1  Washb.  E.  P.  154,  155; 
Beardslee  v.  Beardslee,  5  Barb.  332.     [House  v.  Jackson,  50  N.  Y.  161.] 

<  Hann  v.  Edson,  39  Maine,  25. 
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There  must  be  no  intervening  vested  freehold  estate. 

10.  The  interposition  of  a  vested  freehold  estate  in  a  third 
person,  between  the  freehold  and  inheritance  of  the  husband, 
will,  during  the  continuance  of  that  estate,  prevent  dower  from 
attaching.  It  is  not  enough  that  the  husband  is  seised  of  an 
estate  of  freehold  in  possession,  and  an  estate  of  inheritance  in 
remainder  or  reversion.  The  inheritance,  as  well  as  the  freehold, 
must  be  in  possession.  In  other  words,  it  must  be  the  imme- 
diate inheritance,  and  not  an  inheritance  expectant  upon  an 
estate  of  freehold  in  any  other  person,  interposed  between  the 
freehold  and  inheritance  of  the  husband.  Therefore,  if  lands 
be  limited  to  A.  for  life,  remainder  to  B.  for  life,  remainder  to 
A.  in  fee,  the  wife  of  A.  will  not  be  entitled  to  dower,  unless,  by 
the  determination  of  the  estate  of  B.  during  the  coverture,  A. 
becomes  seised  of  the  inheritance  in  possession.  The  intejs 
ing  estate  of  B.  prevents  the  operation  of  the  law  of  me^e^r,  and 
and  keeps  the  freehold  and  inheritance  of  A.  separate  and 
distinct  As  a  consequence  the  right  of  dower  does  not  attach.' 

Intervening  chaMel  interest  no  impediment  to  dower. 

11.  An  estate  for  years  or  other  chattel  interest  intervening 
between  the  freehold  and  inheritance  of  the  husband  will  not 
prevent  a  title  of  dower  from  attaching.'  This  proportion  is 
thus  tersely  stated  by  Perkins :  "  If  a  lease  of  land  be  made  to 
the  husband  for  life,  the  remainder  to  a  stranger  for  years,  the 
remainder  to  the  husband  in  fee,  and  the  husband  die  during  the 
years  the  wife  may  recover  dower;  but  execution  shall  stay  until 
the  term  be  determined,  for  this  mesne  remainder  for  years  shall 
be  no  impediment,  since  the  freehold  and  the  fee  were  sufficiently 
joined  in  the  husband  simid  et  semel  for  the  wife  to  have  dower."' 

1  Knch's  Law,b.  2,  c.  3,  p.  125  ;  Bro.  Dow.  pi.  6  ;  1  EoU.  Abr.  Dow.  pi.  9  ;  Perk, 
eec.  333,  335,  338  ;  Park,  Dow.  57  ;  Bates'  case,  1  Salk.  254  ;  s.  c.  1  Ld.  Baym. 
326  ;  1  Roper,  H.  and  W.  by  Jacob.  371  ;  Eldredge  v.  Forrestal,  7  Mass.  R.  253 ; 
Dunham  v.  Osborn,  1  Paige,  634  ;  Fisk  u.  Eastman,  5  N.  H.  Rep.  240 ;  Moore  «. 
Esty,  Ibid.  479 ;  Green  v.  Putnam,  1  Barb.  S.  C.  500  ;  Northcutt  v.  Whipp,  12  B. 
Mon.  65. 

2  Perjc.  sec.  336  ;  Co.  Litt.  32,  a.,  296,  a.;  Bates  v.  Bates,  1  Ld.  Raym.  326  ;  8.  c. 

1  Salk.  254  ;  1  Lutw.  729  ;  Weir  v.  Humphries,  4  Ired.  Eq,  R.;J73 ;  Park,  Dow.. 77  ; 

2  Crabb,  Real  Prop.  133,  158  ;  4  Kent,  39.     [Boyd  v.  Hunter,  44  Ala.  705  ,'  Sykes 
e.  Sykes,  49  Miss.  190.] 

»  Perk.  sec.  336. 
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The  rule  is  the  same  if  the  first  estate  be  pur  auter  vie  only,  and 
limited  to  the  husband  and  his  assigns.* 

12.  In  all  cases  of  the  character  above  considered,  dower  at- 
taches subject  only  to  the  term,  or  other  intervening  chattel 
interest.  The  enjoyment  of  the  estate  by  the  dowress  is  post- 
poned until  such  intervening  interest  is  determined.  If  rent  be 
reserved  to  the  husband  upon  the  intervening  estate,  the  widow 
is  entitled,  upon  endowment,  to  a  proportionate  part  of  such 
rent.^ 

Determination  of  the  intermediate  freehold  during  coverture  mbjeds 
the  estate  to  dower. 

13.  In  all  cases  in  which  dower  is  prevented  irom  attaching 
by  reason  of  the  existence  of  an  intermediate  estate,  the  impedi- 
ment will,  of  course,  be  removed  by  the  determination  of  that 
estate.'  A  surrender  of  the  intervening  life  estate  by  the  tenant, 
or  any  grant  thereof  operating  virtually  as  a  surrender,  although 

,  not  so  in  form,  will  be  attended  with  this  result.  Thus,  a  lease  to 
the  reversioner  or  remainder-man  and  his  heirs  for  the  life  of 
the  lessor  therein,  is  in  substance  a  surrender,  for  the  reason 
that  thereby  the  tenant  for  life  parts  with  all  his  estate.*  But  a 
lease  for  the  life  of  the  remainder-man  or  reversions  will  nof 
operate  as  a  surrender.  In  such  case  there  is  no  merger  of  the 
particular  estate.  The  reason  assigned  for  this  distinction  is, 
that  when  a  tenant  for  his  own  life  makes  a  lease  to  another  for 
the  life  of  the  lessee,  the  tenant  for  life  retains  a  reversion,  or  what 
is  sometimes  denominated  in  the  old  books,  a  possibility,  as  pos- 
sibly he  may  survive  the  lessee  ;  and  upon  the  happening  of 
that  event  he  would  be  entitled  to  enjoy  the  premises  for  the 
unexpired  term  of  his  own  life.  When  such  a  lease  is  made  to 
the  owner  of  the  inheritance,  this  reversionary  interest  of  the 
tenant  becomes  an  interposed  estate  of  freehold  between  the 
lease  for  life  and  the  inheritance.* 

14.  An  instance  is  given,  in  the  books  where  a  surrender  will 

1  TreTelyan  v.  Treyelyan,  decided  in  the  Eng.  C.  P.  Trin.  T.  1826.  See  note  of 
the  case  in  Addenda  to  Perkins,  by  Greening,  p.  169  ;  see,  also,  note  to  sec.  336. 

2  Post,  ch.  18.     [Boyd  v.  Hunter,  44  Ala.  705.] 

»  Co.  Litt.  29,  a.;  Park,  Bow.  74;  Bro.  Dow.  pi.  17. 

*  18  E.  3,  45  ;  Park,  Dow.  75. 

'  Co.  Litt.  42,  a.;  2  Roll.  Ahr.  496,  pi.  7  ;  Bro.  Dow.  pi.  17  ;  Bro.  Estate,  pi,  67  ; 
Park,  Dow.  58,  75.  The  fact  that  the  remainderman  is  a  party  to  the  lease,  preTents 
the  forfeiture  which  might  otherwise  attach  upon  the  act  of  the  tenant  for  life. 
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confer  a  title  of  dower  although  the  surrender  be  defeasible 
upon  the  happening  of  a  certain  contingency.  As  where  hus- 
band and  wife  are  tenants  for  life  and  surrender  to  the  rever- 
sioner, the  wife  of  the  latter  is  held  dowable.  And  yet,  if  the 
wife  of  the  tenant  survive  her  husband,  she  may  defeat  the  sur- 
render. Here  there  is  no  interposed  estate,  but  merely  a  right 
of  defeating  the  surrender  upon  the  happening  of  a  certain 
event.'  The  exercise  of  this  right  would  of  course  terminate 
the  dower  estate  created  by  the  surrender.^ 

So,  also,  if  the  tenant  for  life  surrender  to  the  reversioner 
upon  condition  the  wife  of  the  reversioner  will  be  dowable  so 
long  as  no  entry  is  made  for  condition  broken.' 

15.  It  is  to  be  noted  in  this  connection  that,  in  order  to  con- 
fer a  right  of  dower  in  this  class  of  cases,  it  is  necessary  that 
the  intervening  estate  should  terminate  in  the  lifetime  of  the 
husband.  If  the  wife  survive  the  husband,  and  after  his  death 
the  intermediate  estate  should  determine  by  a  surrender  to  his 
heirs,  or  otherwise,  she  would  not  thereby  acquire  a  right  to 
dower,  for,  as  will  be  explained  in  the  next  chapter,^  seisin  dv/r- 
ing  the  coverture  is  indispensable  to  the  inception  of  that  estate." 

Effed  of  intervening  contingent  freehold  remainder. 

16.  Questions  of  the  most  abstruse  and  perplexing  character 
have  occasidnally  arisen  with  regard  to  the  effect  upon  the  right 
of  dower,  of  the  interposition  of  a  contingent  estate  of  freehold, 
between  a  limitation  to  the  husband  for  life,  and  a  subsequent 
remainder  to  his  heirs.  And  to  some  extent,  these  questions 
have  been  rendered  still  more  embarrassing,  by  the  rule  of  the 
common  law  making  contingent  remainders  liable  to  destruc- 
tion by  the  determination  of  the  particular  estates  upon  which 
they  depend  before  such  contingent  estates  become  vested,  aiid 
the  exceptions  and  qualifications  engrafted  upon  this  rule. 

17.  The  rule  above  referred  to  has  long  held  a  prominent 
place  in  the  English  Law  of  Real  Property.  The  general  doc- 
trine is  that  the  determination  or  extinguishment  of  the  par- 
ticular estate  upon  which  the  contingent  remainder  rests  for  its 
support,  before  the  event  has  happened  which  is  to  enable  it  to 

»  Park,  Dow.  75.  2  See  ch.  14,  J?  3-5. 

8  Bto.  Dow.  pi.  74 ;  Park,  Dow.  76.  «  Chap.  12. 

*  Perk.  sec.  335  ;  Park,  Dow.  76. 
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vest,  operates  to  its  total  anuihilation.'  This  general  doctrine 
is  thus  stated  by  Lord  Hale :  "  If  the  contingent  remainder  can 
not  take  effect  immediately  on  the  first  determination  of  the 
particular  estate,  whether  it  be  determined  by  merger  or  surren- 
der, or  in  any  other  way  whatsover,  it  will  never  vest  after- 
wards, though  the  particular  estate  should  come  in  esse  again.'" 
But  to  the  general  rule  thus  laid  down  the  same  learned  judge 
has  annexed  the  following  qualification :  "  Where  an  estate  in 
esse  and  a  contingent  remainder  over  to  him  who  had  the  first 
estate  in  esse  are  united  together  by  one  and  the  sqme  conveyance, 
there  the  remainder  in  esse  is  vested  until  the  contingent  re- 
mainder comes  in  esse,  and  then  the  estates  shall  be  opened  and 
disjoined  by  the  letting  in  of  the  contingent  remainder,  because 
they  were  all  created  together  by  the  same  conveyance,  and 
therefore  the  estates  shall  be  opened  and  closed  as  appointed  by 
the  original  conveyance ;  but  otherwise  it  is  when  the  remain- 
der in  esse  comes  to  the  particular  estate  by  any  grant  or  convey- 
ance made  after  the  original  conveyance,  for  there  the  contingent 
remainder  will  be  destroyed."^ 

18.  It  is  another  principle  of  the  common  law,  having  a  di- 
rect and  important  connection  with  this  subject,  that  whenever 
the  present  freehold  and  ultimate  inheritance  become  united  in 
the  same  person,  and  there  is  no  intervening  vested  estate,  the 
freehold  becomes  instantaneously  lost  or  merged  in  the  inheri- 
tance ;  or,  as  Blackstone  expresses  it,  "  Whenever  a  greater  estate 
and  a  less  coincide  and  meet  in  the  same  person,  without  any 
intei'mediate  estate,  the  less  is  immediately  annihilated ;  or,  in 
the  law  phrase,  is  said  to  be  merged ;  that  is,  sunk  or  drowned 
in  the  greater."*  A  contingent  remainder,  while  contingent,  is 
not  recognised  in  law  as  an  estate,  in  the  proper  sense  of  that 
term  f  and,  therefore,  in  the  case  above  supposed,  an  interven- 
ing remainder  resting  in  contingency,  will,  by  the  application 
of  the  principle  above  stated,  be  absolutely  defeated  by  such 
merger  of  the  particular  estate.  This  proposition,  however,  is 
subject  to  the  qualification  noticed  in  the  preceding  section  re- 
lating to  the  creation  of  the  several  estates  by  the  same  instru- 
ment." 

>  Fearne,  Cont.  Rem.  316 ;  2  Greenl.  Cinise,  269  ;  4  Kent,  253  ;  Archer's  case,  1 
Co.  64.  "  Pnrefoy  v.  Rogers,  2  Saund.  380,  387. 

'  Ibid.  *  2  Bl.  Com.  177.  •  Wms.  Real  Prop.  287. 

5  See,  also,  infra!,  |  22,  for  the  rule  where  the  inheritance  comes  to  the  tenant  for 
life  hy  descent  from  the  donor  or  testator. 


CH.  XI.]  THE  ESTATE  SUBJECT  TO  DOWEE.  237 

19.  The  following  examples  are  given  by  way  of  elubidation 
and  illustration  of  these  principles  :  Sup])ose  that  A.,  who  has 
no  son,  has  lands  given  him  for  his  own  life,  remainder  in  fee 
to  his  eldest  son,  and  the  reversion  to  B.  and  his  heirs.  In  this 
case  A.  would  have  a  vested  estate  for  his  own  life  in  possession. 
There  would  be  a  contingent  remainder  in  fee  to  his  eldest  son, 
which  would  become  a  vested  estate  in  such  son  the  moment  he 
was  born.  But  suppose  that  A.,  before  the  birth  of  a  son,  pur- 
chase from  B.  his  remainder  in  fee,  and  obtain  a  conveyance  of 
it  to  himself.  In  such  case  A.  would  have  an  estate  for  his  own 
life  by  the  original  grant  or  devise,  and  also,  by  his  purchase, 
an  immediate  vested  estate  in  fee  simple  in  remainder,  expect- 
ant on  his  own  decease.  And  there  being  no  intervening  vested 
estate,  the  life  estate  would  merge  in  the  remainder  in  fee,  and 
thus  destroy  the  contingent  remainder.'  The  same  result  would 
follow  a  surrender  by  A.  of  his  life  estate  to  B.  before  the  birth 
of  a  son,  the  effect  of  which  would  be  to  give  to  B.  an  uninter- 
rupted estate  in  fee  simple  in  possession,  and  the  consequent  de- 
struction of  the  contingent  remainder.^  So  if  A.  and  B.  should 
unite  in  a  conveyance  of  their  several  estates  to  C,  before  the 
birth  of  a  son  to  A.,  the  consequence  would  be  the  same — C,  by 
acquiring  and  uniting  in  himself  the  only  existing  vested  estates, 
would  have  obtained  an  estate  in  fee  simple  in  possession,  on 
which  no  contingent  remainder  could  depend.^ 

20.  It  will  readily  be  seen  that,  in  the  cases  above  supposed, 
the  intervening  contingent  interest  interposes  no  obstacle  to  the 
attachment  of  dower.  The  merger,  where  it  occurs,  results  in 
clothing  the  person  in  whom  the  two  estates  meet  with  the  entire 
indefeasible  estate.  And  it  is  immaterial  in  what  manner  the 
merger  is  produced.  "Whatever  act  is  sufficient  in  law  to  deter- 
mine the  particular  estate,  will  have  the  effect  of  destroying  the 
contingent  remainder.  The  instances  in  which  this  geperal 
rule  is  qualified  will  be  more  particularly  stated  hereafter.* 

21.  It  may  be  here  observed,  that  in  JEngland  the  common- 
law  rule  permitting  contingent  remainders  to  be  defeated  by  the 
destruction  of  the  precedent  particular  estates,  has  been  changed 

'  Fearne,  Cont.  Rem.  317,  340 ;  Wms.  Real  Prop.  235. 

2  Fearne,  Cont.  Rem.  317,  318  ;  2  Greenl.  Cruise,  270,  g  6  ;  Wms.  Real  Prop. 
281  ;  and  see  Thompson  v.  Leach,  2  Vent.  198  ;  s.  o.  2  Salk.  427. 

'  Fearne,  Cont.  Rem.  322,  note  ;  Wms.  Real  Prop.  281  ;  4  Kent,  254  ;  Noel  v. 
Bewley,  3  Sim.  108  ;  5  Cond.  Bng.  Gh.  33. 

«  Post  2  22. 
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by  statute.'  And,  in  this  country,  similar  statutes  are  in  force 
in  several  of  the  States.  Thus,  it  is  expressly  enacted  in  Missis- 
sippi, that  an  alienation  by  the  tenant  of  the  particular  estate, 
or  its  union  by  purchase  or  descent,  shall  not  operate  to  defeat, 
impair,  nor  in  any  wise  affect  the  remainder.^  The  Revised 
Statutes  of  Indiana  of  1843  contain  an  enactment  which,  in 
general  terms,  declares  that  no  determination  of  the  particular 
estate  before  the  happening  of  the  contingency  shall  defeat  a  re- 
mainder otherwise  valid.'  A  like  statute  is  in  force  in  Michi- 
gan.^ Except  as  to  estates  tail  the  law  is  the  same  in  Maine.* 
So,  also,  in  Massachusetts*  and  New  York.'  The  e£fect  of  enact.- 
ments  of  this  character  appears  to  be  to  place  the  cases  to  which 
they  apply  substantially  upon  the  same  ground  occupied  by 
iihose  which  we  shall  now  proceed  to  consider. 

22.  The  principal  difficulty  with  regard  to  the  right  of  dower, 
in  cases  where  contingent  remainders  intervene,  occurs  where 
the  several  estates  are  limited  by  the  same  instrument,  or  where 
the  person  having  the  particular  estate  by  devise,  is  also  heir  at 
law  to  the  testator,  and  takes  the  fee  by  descent  immediately 
from  such  testator.*  In  either  of  these  events,  if  there  be  an  in- 
tervening contingent  remainder,  there  will  be  no  merger  of  the 
freehold  and  inheritance.  The  law  will  not  permit  the  inten- 
tion of  the  donor  or  testator  to  be  defeated  by  the  application 
of  the  technical  doctrine  of  merger,  where  the  person  having 
the  freehold  and  fee  takes  them  by  virtue  of  the  same  instru- 
ment which  creates  the  contingent  reminder,  or  where  the  fee 
descends  to  him  directly  from  the  testator  by  whose  bounty  he 
holds  the  freehold.  In  these  cases,  therefore,  the  contingent  re- 
mainder is  not  defeated  by  reason  of  the  particular  estate  and 
the  fee  becoming  united  in  the  same  person.' 

1  8  &  9  Vict.  ch.  106,  I  8. 

»  Kev.  Stat.  1840,  How.  &  Hut.  Dig.  p.  348,  g  25  ;  Rev.  Code  Missis,  p.  807,  ?  2, 
art.  7.     [Eer.  Code  1880,  ?  1199.] 

»  Page,  425,  ch.  28,  U  63,  65. 

«  Comp.  Laws.  Mich.  1857,  toI.  ii.  pp.  821,  822,  |2  32,  33,  34.  [Comp.  Laws  1871, 
p.  1328,  2  34.] 

e  Rev.  Stat.  1840,  ch.  91,  ??  10,  11 ;  Rev.  Stat.  1857,  ch.  73,  I  5.  '[Rev.  Stat. 
1871,  p.  559,  I  5.] 

«  Rev.  Stat.  ch.  59,  |2  7,  8  ;  Gen.  Stat.  Mass.  ch.  89,  ??  10,  11.  [Pub.  Stat.  1882, 

p.  744,  ?  8-] 

T  2  Rev.  Stat.  p.  11,2?  82,  33 ;  2  Greenl.  Cruise,  270,  note  ;  and  see  4  Kent,  252; 
i  Washh.  RealProp.  156,  note.     [Rev.  Stat.  1882,  p.  2178,  g  32.] 

•  For  the  rule  where  the  descent  is  mediate,  and  not  immediate,  see  post,  ?  25. 

•  Wiscot's  Case,  2  Co.  60,  b.;  Purefoy  v.  Rogers,  2  Saund.  880,  387  ;  Plnnkett  v.     ■ 
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23.  This  being  the  rule,  the  question  as  to  the  right  of  dower  in 
such  cases  is  attended  with  peculiar  difficulty.  It  is,  as  we  have 
already  seen,  a  fundamental  principle  in  the  law  of  dower,  that 
the  husband  must  have  the  immediate  freehold  and  inheritance, 
simul  et  semd.  If,  therefore,  the  intermediate  contingent  interest 
operate  to  prevent  the  life  estate  of  the  husband  from  merging 
in  the  inheritance,  and  thus  keeps  the  two  estates  disjoined,  it  is 
difficult  to  understand  how,  upon  principle,  the  right  of  dower 
can  attach  so  long  as  there  is  a  continuing  possibility  that  the 
contingent  estate  may  vest.^  It  would  seem,  however,  to  be  the 
•result  of  the  adjudged  cases,  and  the  concurring  opinion  of 
many  of  the  writers  on  the  law  of  real  property,  that  where  a 
contingent  estate  of  freehold  is  interposed  between  a  limitation 
to  the  husband  for  life  and  a  subsequent  remainder  to  his  heirs, 
the  remainder  is  executed  in  possession  in  the  tenant  fof  life 
sit6  modo  ;  or,  in  other  words,  that  the  estates  are  consolidated 
or  united  untU  the  happening  of  the  contingency ;  but  with  the 
qualification  annexed  to  such  consolidation,  that  if  the  contin- 
gency happen,  they  shall  again  divide,  and  resume  the  character 
of  several  or  distinct  estates,  so  as  to  let  in  the  estate  limited  upon 
that  contingency.^    And  it  appears  to  be  the  prevailing  opinion 

Holmes,  1  Lev.  1 1  ;  Eaym.  28  ;  Archer's  Case,  1  Rep.  64 ;  Boothby  v.  Vernon,  9 
Mod.  147  ;  Crump  v.  Norwood,  7  Taunt.  362  ;  Feame,  Cont.  Rem.  341,  503  ;  Gilb. 
Uses,  by  Sugden,  303,  note,  (2)  ;  1  Roper,  Husb.  and  "Wife,  by  Jacob,  9,  363,  364  ; 
2  Greenl.  Cruise,  273,  274  ;  4  Keint,  254  ;  see  Doe  i;.  Scudamore,  2  Bos.  &  Ful.  297. 

1  Park,  DoTV.  63,  64  ;  Ibid.  71-73;  4  Kent,  40,  note. 

2  Purefoy  u.  Rogers,  2  Saund.  380,  387 ;  Lewis  Bowles'  case,  11  Co.  79,  a.,  80,  a.; 
Co.  Litt.  28,  a.;  Feame,  Con.  Rem.  36  ;  Preston,  Rule  in  Shelley's  case,  80  ;  3  Prest. 
Conv.  1 13,  489  ;  1  Roper,  H.  and  W.  9,  362-365  ;  2  Greenl.  Cruise,  272,  273,  §|  19, 
20;  and  see  Park,  Dow.  61,  62.  Mr.  Park  considers  it  an  open  question  whether 
dower  attaches  in  such  cases,  and  appeasrs  to  incline  strongly  to  the  opinion  tiiat  it 
does  not.  Park,  Dow.  70-73.  Mr.  Washburn  holds  explicitly  that  there  is  no  dower. 
1  Washb.  Real  Prop.,  pp.  155,  156,  g  7.  In  this  he  is  supported  by  the  views  of  Mr. 
Eilliard.  1  Hilliard's  R.  P.  2d  ed.  p.  134,  g  49.  In  the  latter  work,  but  two  re- 
ported cases  are  cited  to  this  point — Moore  v.  Esty,  5  N.  H.  492,  and  Duncomb  v. 
Dnncomb,  3  Levinz,  437.  In  the  first  of  these  the  intervening  estate  was  held  a 
vested  one ;  and  the  decision  in  the  second  case  is  supposed  to  have  been  placed  on 
the  same  ground.  Post,  §  37.  It  may  be  remarked,  further,  that  the  case  which  Mr. 
Hilliard  puts,  by  way  of  illustration,  of  an  estate  limited  to  A.  and  B.  for  their  lives, 
and  after  their  deaths  to  the  heirs  of  B.,  is  hardly  in  point.  The  wife  of  B.  is  held 
not  dowable  in  such  case  en  account  of  the  Joint  nature  of  the  life  estate  in  A.  and 
B.,  rather  than  by  reason  of  the  contingency  as  to  the  survivorship.  See  post,  ?  32  ; 
also,  ch.  12,  §  33 ;  and  ch.  16,  ?  4.  And  if  the  two  estates  (t.  b.  the  life  estate  ana 
the  inheritance)  be  derived  from  different  sources  or  titles,  so  as  to  enable  the  doctrine 
of  merger  to  apply,  the  life  estate  of  B.  would  become  merged,  as  to  a  moiety,  in 
the  inheritance,  and  the  joint  tenancy  severed.     The  effect  of  this  would  be  to  give 
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that  upon  this  union  of  the  freehold  and  inheritance  sub  modo, 
a  right  of  dower  attaches,  subject  to  a  liability  to  be  divested 
upon  the  happening  of  the  contingency  and  the  consequent 
vesting  of  the  contingent  estate/ 

24.  In  one  portion  of  his  treatise  on  the  Law  of  Merger,  Mr. 
Preston  speaks  of  this  consolidation  as  a  "  temporary  merger.'" 
In  another  passage  it  is  referred  to  by  him  as  a  protection  from 
merger.'  Mr.  Park  is  of  opinion  that  it  is  unaccompanied  by 
merger.  "  The  effect  of  a  merger,"  he  observes,  "  would  be  to 
accelerate  the  remainder  limited  to  the  heirs  of  the  body,  and 
by  annihilating  the  particular  estate  of  freehold  by  which  the 
contingent  remainder  is  supported,  it  would,  ipso  facto,  destroy 
that  contingent  remainder.  The  consolidation  which  the  books 
suppose,  would,  therefore,  appear  to  be  an  exception  to  the  law 
of  merger ;  an  union  of  the  time  of  two  estates,  without  an  in- 
volving of  the  ownership  of  the  prior  estate  in  that  of  the  sub- 
sequent one."* 

25.  Where  the  several  estates  are  not  created  by  the  same 
instrument,  or  where  the  descent  of  the  fee  upon  the  tenant  for 
life  is  not  immediate,  but  mediate,  from  the  testator ;  as  where  it 
first  descends  to  another  person  as  heir,  and  from  him  to  the 
tenant  for  life ;  or  where  it  devolves  from  a  devisee  in  remainder 
under  the  will,  the  doctrine  of  merger  applies,  and  the  contin- 
gent remainder  will  be  destroyed.^  This  proposition  is  here 
stated  as  the  rule  of  the  common  law,  without  reference  to  the 
modifications  effected  by  the  several  statutory  provisions  before 
referred  to.*  Where  a  merger  occurs  in  the  manner  above 
stated,  the  right  of  dower  will  unquestionably  attach. 

26.  The  old  reports  contain  several  decisions  bearing  upon 

dower  to  his  wife,  in  a  moiety,  at  least,  of  the  lands.  See  post,  ?  32,  and  the  author- 
ities there  cited. 

1  Watk.  Conv.  by  Preston,  45  ;  Prest.  Est.  535  ;  (42  Law  Lib.)  ;  Com.  Dig.  Est. 
,(B.  18)  ;  1  Roper,  H.  and  W.  9,  363  ;  2  Crabb,  Real  Prop.  160  ;  Tud.  Cas.  43  ;  and 
see  3  Prest.  Conv.  113.  [The  doctrine,  as  stated  in  the  text,  was  approved  in  House 
».  Jackson,  50  N.  Y.  161.] 

!  3'Prest.  Conv.  113.  Chancellor  Kent  terms  it  "a  kind  of  temporary  merger  ;"  4 
Kent,  40,  note. 

»  3  Prest.  Conv.  489.  *  Park,  Dow.  62,  63. 

s  Feme,  Cont.  Rem.  343,  344.  4  Am.  ed.;  L  Roper,  Hnsb.  and  Wife,  363-365 ;  2 
Greenl.  Cniise,  274,  §?  26,  27  ;  4  Kent,  254  ;  Kent  v.  Harpool,  1  Vent.  306  ;  T.  Jones, 
76  ;  Purefoy  ».  Rogers,  2  Saund.  386,  387  ;  Hooker  v.  Hooker,  Rep.  temp.  Hardwicke, 
13  ;  Crump  v.  Norwood,  7  Taunt.  E.  362. 

»  Supra,  §  21. 
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the  questions  discussed  in  the  foregoing  pages.  Cordal's  case  is 
one  of  these.*  In  that  case  lands  were  devised  "  to  Ed.  Cordal, 
(brother  of  the  testator,)  for  life;  remainder  to  his  first  son  in 
tail,  and  so  to  the  second ;  the  remainder  to  the  heirs  of  the 
body  of  Ed.  Cordal."  According  to  the  report  of  the  case,  "  it 
was  resolved,  that  the  estate  tail  was  not  executed  (in  possession) 
for  the  possibility  of  the  mean  estate  that  might  interpose,  and 
therefore  it  was  always  disjoined  during  the  life  of  Ed.  Cordal ; 
so  that  of  that  estate  his  wife  could  not  be  endowed.  And  this 
was  resolved  upon  conference."  It  has  been  remarked,  that  it 
is  difficult  to  understand  with  precision  what  the  judges  in- 
tended to  express  by  the  foregoing  resolution.  Taken  in  its 
literal  extent,  it  can  not  be  sustained  at  this  day,  for  it  is  now 
generally  conceded  that  under  such  a  limitation,  for  some  pur- 
poses the  estate  tail  is  executed,  and  there  is  a  union  of  the  free? 
hold  and  the  inheritance.  In  accordance  with  this  view,  Cor- 
dal's case,  has,  on  several  occasions,  been  denied  to  be  law.^ 

27.  Another  early  case  involving  this  question,  is  Boothby  v. 
Vernon,  which  was  a  proceeding  for  curtesy.^  Anne  Boothby  was 
tenant  for  her  life,  with  contingent  remainder  to  the  jssue  male 
of  her  body  living  at  her  death,  in  tail  male,  and  she  had  the  re- 
version in  fee  by  descent.  The  Court  of  Common  Pleas,  on  a  case 
sent  there  by  the  Court  of  Chancery,  certified  that  the  husband 
of  Anne  Boothby  was  not  tenant  by  the  curtesy.  Upon  a  re- 
hearing before  Lords  Commissioners  Raymond  and  Gilbert,  it 
was  argued  that  the  husband  had  a  right  to  be  tenant  by  the 
curtesy,  because  his  wife  was  seised  of  the  inheritance;  for, 
though  she  had  an  express  estate  for  life  given  her  by  the  will, 
yet  there  was  no  immediate  remainder  which  could  possjbly 
vest  during  her  life ;  but  the  inheiritance  was  limited  upon  a  con- 
tingency at  her  death,  and,  therefore,  she  being  heir  at  law  to 
the  testator,  it  must  descend  to  her  till  the  contingency  happen, 
so.  that  she  was  seised  of  the  inheritance  subject  to  the  contin- 
gency. The  case  was  also  argued  upon  another  ground,  but  the 
court  appear  to  have  decided  it  without  reference  to  the  circum- 
stance that  the  wife  had  the  reversion  by  descent,  arguing  only 
upon  the  intention  of  the  testator,  that  she  took  no  estate  of  in- 

1  Cordal's  case,  Cro.  Eliz.  316  ;  s.  c.  stated  8  Co.  96. 

2  Park,  Dow.  64;  see  2  Saund.  386  ;  Cas.  temp.  Hardw.  13;  2  Barnard.  K.  B. 
879  ;  Co.  Litt.  239,  b.  note  3  ;  Fearne,  Cont.  Eem.  346,  4  Amer.  ed.;  Gilb.  Dev.  71. 

'  Boothby  v.  Vernon,  9  Mod.  147  ;  a.  o.  2  Eq.  Ab.  727. 
VOL.  I — 16 
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heritance  under  the  will ;  a  point  which  was  not  made  at  the 
bar.  Towards  the  conclusion  of  the  judgment,  however,  the 
court  is  reported  to  have  put  the  case,  that  "  where  an  estate  for 
life  is  limited  to  a  woman,  remainder  to  her  first,  and  every 
other  son  in  tail  male,  remainder  to  the  heirs  of  her  body,  re- 
mainder to  her  right  heirs,  here  it  is  plain  that  she  is  seised  of 
the  inheritance  ;^  yet  if  she  hath  a  son,  her  husband,  shall  not  be 
tenant  by  the  curtesy,  because  the  contingent  estate  which  is  to 
arise  upon  her  death,  intervenes  between  her  estate  for  life,  and 
the  inheritance."* 

28.  This  oase  is  sharply  criticised  by  Mr.  Park.  "  The  de- 
cision of  Boothby  v.  Vernon,"  he  observes,  "is  peculiarly  unsatis- 
factory. The  reasoning  of  the  judges  as  to  the  intention  of  the 
testator,  quite  overlooks  the  question ;  such  intention  having 
nothing  to  do  with  the  positive  rule  of  law  which  cast  the 
reversion  upon  Anne  Boothby  as  the  heir  at  law  of  the  testator, 
and  the  reference  made  to  the  case  of  a  limitation  similar  in  terms 
to  that  in  Cordal's  case,  is  expressly  qualified  by  saying,  'if  she  had 
a  son ;'  in  which  event,  no  doubt  could  be  entertained  that  the 
title  of  the  husband  to  be  tenant  by  the  curtesy  would  be 
avoided.  Indeed,  this  case  of  Boothby  v.  Vernon  can  not  be 
admitted  as  a  direct  authority  either  waj',  the  judges  having 
evidently  treated  the  wife  as  being  a  bare  tenant  for  life,  with 
a  possibility  to  her  issue,  as  was  observed  by  Lord  Hardwicke 
in  Hooker  v.  Hooker."^ 

29.  In  the  case  of  Hooker  v.  Hooker,^  above  referred  to,  lands 
were  settled  to  the  use  of  William  Hooker,  the  elder,  for  his  life, 
remainder  to  his  wife  for  life,  remainder  to  William  Hooker 
(his  son  and  heir  apparent)  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  William  Hooker,  the  elder,  in 
fee.  William  Hooker,  the  father,  and  his  wife  died  in  the  life- 
time of  the  son,  who  also  died  without  issue,  and  the  question 
was  whether  his  widow  was  entitled  to  dower.  The  case  was 
twice  argued  during  the  time  of  Lord  Chief  Justice  Raymond, 
and  on  each  of  these  arguments  the  court  were  strongly  of  opinion 
that  the  widow  had  a  title  of  dower.*    They  agreed,  that "  where 

'  Park,  Bow.  64,  65,     The  words  "which  Is  to  arise  npon  her  death,"  appear  to 
have  crept  in  by  mistake.    Ibid.  note. 
!  Park,  Dow.  65,  66. 

'  Hooker  v.  Hooker,  Cas.  temp.  Hardw.  18 ;  2  Bamardiston,  K.  B.  200,  S82,  379, 
«  2  Barnard.  K.  B.  200,  232. 
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the  estate  for  life,  and  the  remainder  in  fee,  are  in  one  and  the 
same  person  by  the  same  conveyance,  there  shall  be  an  opening 
of  those  estates,  in  order  that  the  contingent  remainder  may 
vest.  But  wherever  the  remainder  in  fee  comes  to  the  person 
who  has  the  estate  for  life,  and  there  is  no  vested  remainder 
between,  in  such  case  the  contingent  remainder  is  always 
destroyed,  whether  such  coming  of  the  remainder  in  fee  is  by 
the  act  of  God,  or  by  the  act  of  the  party.'  For  this  purpose 
the  Chief  Justice  mentioned  the  case  of  Harpool  v.  Kent,  Sir 
T.  Jones,  76,  where  there  were  grandfather,  f&.ther  and  son; 
the  grandfather  settled  his  estate  to  the  use  of  himself  for  life, 
remainder  to  the  use  of  the  father  for  life,  the  remainder  to  the 
use  of  his  first  and  every  other  son  in  tail  male,  the  remainder 
to  his  own  right  heirs.  The  grandfather  died  before  the  birth 
of  the  grandson,  whereby  the  remainder  in  fee  came  to  the 
father.  The  court  was  of  opinion  in  that  case  that  the  contin- 
gent remainder  was  destroyed." 

30.  After  the  appointment  of  Lord  Hardwicke  as  Chief 
Justice,  the  case  was  again  argued.  His  lordship  observed  that 
the  general  questions  in  the  case  were  :  "  1st,  whether  the  con- 
tingent remainder  was  destroyed  by  the  reversion  in  fee  falling 
on  the  estate  for  life  ;  and  2dly,  admitting  that  it  was  not,  and 
that  there  might  be  an  opening,  whether  this  possibility  would 
destroy  the  dower."  He  was  inclined  to  think  the  remainder 
was  destroyed.  He  agreed  to  the  distinction  between  the  several 
estates  coming  to  one  person  by  the  same  deed,  and  by  distinct 
acts.  "  Kent  and  Harpool,"  he  remarked,  "  was  a  very  strong 
case,  and  in  Purefoy  and  Rogers,  2  Saund.  380,  the  express 
opinion  of  Hale  and  the  judges  was,  that  the  purchasing  the 
remainder  in  fee  by  the  tenant  for  life,  totally  destroyed  the 
contingent  remainder,  and  that  it  could  never  be  let  in  again, 
though  the  particular  estate  were  revived.^  In  the  present  case, 
indeed  there  was  no  descent  of  the  fee,  because  it  was  in  abey- 
ance during  the  life  of  "William  Hooker,  the  elder,  [but]  then  the 
estates  came  to  be  consolidated,  and  therefore  he  thought  the 
contingent  interest  was  destroyed  in  this  case,  likewise.  But 
supposing  it  were  not  so,  and  that  there  was  a  possibility  of  the 

'  This  appears  to  be  too  broadly  stated.  Vide  Park,  Dow.  67,  n.  And  this  rule  of 
the  common  law  has  been  modified  in  England  and  some  of  the  States  by  recent  stat- 
utes.    Supra,  2  21. 

2  This  seems  to  be  too  general.  Park,  Dow.  67,  n.;  see  Feame,  Cent.  Rem.  5th  ed 
p.  349. 
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estates  opening  in  this  case  to  let  in  the  contingent  remainder, 
yet  he  thought  the  plaintiff  had  a  good  title  to  dower,  inasmuch 
as  it  was  stated  that  William  Hooker  the  younger  never  had 
any  issue.  The  single  case  in  the  books  that  he  found  against 
this,  was  that  in  Croke,*  but  in  Purefoy  v.  Eogers,  2  Saund.  386, 
liOrd  Chief  Justice  Holt,  who  was  then  counsel,  said  Lewis 
Bowles'  case  and  others  were  against  it,  and  that  it  was  not  law ; 
and  in  ejectment  brought  in  Lord  Bridgman's  time,  that  case  in 
Croke  was  denied  by  him  likewise  to  be  law,  and  accordingly 
he  (Lord  Hardwicke)  did  not  take  it  to  be  so.  Page,  J. — Here 
is  nothing  but  a  possibility  which  has  never  happened,  nor  can 
now  happen,  to  distinguish  this  case  from  an  estate  in  fee ; 
therefore  he  thought  the  wife  plainly  entitled  to  dower.  Probyn, 
J. — The  distinctions  taken  in  this  case  may  be  allowed,  and  yet 
the  widow  be  entitled  to  her  dower ;  besides,  it  is  impossible 
now  the  contingencies  ever  should  happen." 

31.  Mr.  Park  has  the  following  observations  on  the  foregoing 
case :  "  This  case  certainly  did  not  require  that  Cordal's  case 
should  be  overruled  upon  the  point  of  dower,  and  it  is  observa- 
ble that  both  Lord  Hardwicke  and  the  other  justices  are  reported 
to  have  laid  stress  upon  the  circumstance  that  the  contingency 
was  become  impossible,  which  seems  alone  to  distinguish  it  from 
Cordal's  case.  The  cases  in  which  Cordal's  case  is  mentioned 
to  have  been  denied,  were  both,  no  doubt,  (as  in  Purefoy  v. 
Eogers,)  solely  upon  the  point  of  consolidation,  as  to  which, 
Cordal's  case  certainly  can  not  be  now  supported.  The  judg- 
ment of  Lord  Hardwicke,  as  given  above,^  (being  what  appears 
the  preferable  result  of  the  several  reports,)  sets  the  case  in  a 
somewhat  different  view  from  that  in  which  it  has  hitherto  ap- 
peared in  the  treaties.  Lord  Hardwicke,  it  seems,  doubted  no 
more  than  his  predecessor.  Sir  Robert  Raymond,  that  the  sub- 
sequent descerd  of  the  reversion  upon  a  tenant  for  life  would 
destroy  a  contingent  remainder ;  but  his  doubt  upon  this  case 
arose  from  an  idea  that  the  reversion  did  not  come  to  the  son 
by  descent,  inasmuch  as  it  was  in  abeyance  during  the  life  of 
the  father.'  This  notion  being  now  universally  exploded  as  to 
conveyances  to  uses,  a  case  circumstanced  like  Hooker  v.  Hooker, 

1  Cordal's  case,  Cro.  Eliz.  315  ;  ante,  ?  26. 

2  In  the  report  of  this  case,  contained  in  Annesley,  the  judgment  of  Lord  Hardwicke 
is  supposed  to  be  incorrectly  given.     Park,  Dow.  68,  n.  (a;.) 

*  Upon  this  point,  consult  Fearne  on  Cont.  Rem.  352,  5th  ed. 
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might,  at  this  day,  be  determined  on  the  point  of  the  destruc- 
tion of  contingent  remainders  alone.'" 

32.  Several  cases  are  stated  in  the  early  text-books  and  digests, 
in  which  a  union  of  the  freehold  and  inheritance  is  prevented, 
and  dower  consequently  excluded.  Thus,  according  to  Perkins : 
"  If  lands  be  given  to  two  men,  and  to  the  heirs  of  the  body  of 
ojie  of  them  begotten,  and  he  who  hath  the  fee  tail  takes  a  wife, 
and  dies  in  the  lifetime  of  him  that  hath  the  freehold,  although 
he  that  hath  the  freehold  dies,  the  wife  shall  not  have  any 
dower,  because  the  estate  tail  was  not  executed  to  all  purposes 
in  her  husband ;  and  yet  if  a  stranger  had  entered  after  the 
death  of  him  who  had  the  freehold,  the  issue  of  the  donee 
should  have  had  a  formedon  en  le  descend,  against  him,  and 
should  have  alleged  the  esplees  in  his  father ;  and  so  to  such 
intent  the  estate  was  executed  in  the  donee."*  In  this  case,  were 
the  estate  tail  to  execute  absolutely  in  the  person  to  whom  the 
inheritance  is  limited,  the  merger  of  the  freehold  for  one  moiety 
would  sever  the  joint  tenancy  and  thus  defeat  the  intention  of 
the  donor.    This  the  law  does  not  permit.' 

But  the  same  distinction,  before  adverted  to,  is  taken  between 
the  case  above  given  and  one  where  the  inheritance  comes  to 
the  husband  by  a  separate  conveyance  or  subsequent  descent. 
In  the  latter  case  the  freehold  would  be  immediately  merged  for 
a  moiety,  and  the  joint  tenancy  consequently  severed.  As  a  re- 
sult of  this,  the  wife  would  be  entitled  to  dower.* 

33.  In  the  following  sense,  stated  by  Perkins,  it  is  held  that 
dower  attaches :  "  If  land  be  leased  to  A.  and  B.  for  the  life  of 
C,  the  remainder  to  the  right  heirs  of  A.,  and  A.  takes  a  wife, 
and  C.  dies,  living  A.  and  B.,  and  A.  dies,  living  B.,  his  («.  e.  A.'s) 
wife  shall  be  endowed ;  because  ceduy  que  vie  died  living  A.  the 
husband,  so  that  the  freehold  and  inheritance  were  joilied  in 
the  husband  simul  et  sertid  during  the  coverture.'"  In  this  case 
the  joint  seisin  of  the  freehold  for  the  life  of  C.  prevented  the 
remainder  limited  to  the  heirs  of  A.  from  uniting  with  his  estate 
of  freehold,  and  consequently  during  the  continuance  of  that 

1  Park,  Dow.  64-71. 

2  Perk.  sec.  334 ;  Co.  Litt.  182,  a. 

*  See  Dyer,  9,  a.  pi.  22 ;  ante,  g  22. 

*  Co.  Litt.  18S,  b.  183,  a.;  Wiscot's  case,  2  Co.  60,  b.:  Merrill  v.  Kumsey,  1  Keb 
888 ;  Park,  Dow,  59,  60 ;  see,  also,  Fearne,  Cent.  Bern.  30-36,  5th  ed.;  3  Frest. 
Conv.  59-69  ;  ante,  §  25. 

*  Perk,  by  Greening,  sec.  337. 
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joint  seisin  the  right  of  dower  could  not  attach.  But  the  joint 
seisin  of  the  freehold  being  determined  by  the  death  of  C,  the 
remainder  to  the  heirs  of  A.  thereupon  became  merged  and  con- 
solidated with  the  freehold  of  A.,  under  the  rule  in  Shelley's 
case,  and  thereby,  as  Perkins  expresses  it,  "  the  freehold  and  in- 
heritance were  joined  in  the  husband,  si.mul  et  semel."^ 

34.  So  if  husband  and  wife  are  tenants  in  fecial  tail,  with  re- 
mainder to  the  right  heirs  of  the  husband,  and  the  wife  die 
without  issue,  the  husband  will  become  tenant  in  tail  after  pos- 
sibility of  issue  extinct,  or,  in  other  words,  tenant  for  life  only. 
The  estate  for  his  own  life  thus  conferred  upon  him,  by  meeting 
with  the  remainder  in  fee,  becomes  merged  therein,  and  he  is 
consequently  seised  of  the  freehold  and  inheritance  in  possession- 
The  wife  of  a  second  marriage,  contracted  while  such  seisin  ex- 
isted, would  be  entitled  to  dower  in  the  estate.'' 

Vesting  of  the  contingent  remainder  defeats  dower. 

35.  Upon  the  assumption  that  a  right  of  dower  attaches  upon 
an  estate  executed  in  the  husband  sub  modo,  it  may  become  a 
question  whether,  if  the  intervening  contingent  remainder  come 
in  esse  after  the  title  of  the  widow  is  consummated  by  the  death 
of  the  husband,  the  estate  arising  under  that  remainder  shall 
take  effect  subject  to  dower,  or  shall  overreach  and  defeat  that 
estate.  The  better  opinion  appears  to  be  that  upon  the  happen- 
ing of  the  contingency  and  vesting  of  the  remainder,  the  hus- 
band is  to  be  regarded  as  having  been  seised  of  several  estates 
ab  initio  and  consequently  that  the  dower  estate  is  defeated.' 

Intervening  possibility  excludes  dower. 

36.  The  interposition  of  a  mere  possibility,  so  that  it  be  of  a 
freehold  nature,  between  the  life  estate  and  inheritance  of  the 
husband,  will,  so  long  as  the  possibility  exists,  prevent  a  title  of 
dower  from  attaching.  Its  effect  is  not  merely  to  defeat  the 
right  of  dower  upon  the  happening  of  the  possibility,  but  to  ab- 
solutely prevent  it  from  coming  into  existence,  unless  the  possi- 

1  Ibid.  Greening's  note  (i.)  ;  I  Brest,  on  Est.  336  ;  Park,  Dow.  76. 
s  Perk.  sec.  338,  and  Greening's  note  (it.)  ;  1  KoU.  Abr.  677,  pi.  10;  Bro.  Dow 
pi.  25  ;   1  Roper,  Husb.  and  Wife,  366 ;  Park,  Dow,  56,  57. 
s  Park,  Dow.  73. 
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bility  be  determined  during  the  coverture.'  It  is  upon  this 
principle  that  dower  is  denied  to  estates  held  in  joint  tenancj'.^ 
.The  possibility  of  suxvivorship,  necessarily  incident  to  the  joint 
estate,  operates  to  prevent  dower  from  attaching.  The  case  con- 
sidered on  a  previous  page,  of  a  lease  by  tenant  for  life  to  the 
reversioner,  for  his  {i.  e.  the  reversioner's)  life,  is  governed  by 
the  same  principle.'  In  the  old  books  the  mesne  reversion  of 
the  tenant  for  life  is  treated  as  a  mere  possibility. 

37.  It  was  at  one  time  a  question  whether,  if  an  estate  were 
limited  to  A.  for  life,  remainder  to  B.  for  the  life  of  A.,  remain- 
der to  A.  in  fee  or  in  tail,  this  intermediate  limitation  to  B. 
conferred  such  an  interest  as  would  prevent  the  consolidation 
of  the  estate  for  life  and  remainder  in  fee,  and  exclude  dower. 
This  point  was  determined  in  Duncomb  v.  Duncomb,''  where, 
upon  a  writ  of  dower  it  appeared  by  special  verdict,  that  Wil- 
liam Duncomb,  the  husband  of  the  demandant,  was  tenant  for 
life,  remainder  to  J.  S.  and  his  heirs  for  the  life  of  William,  re- 
mainder to  the  heirs  male  of  the  body  of  William,  with  the 
ultimate  remainder  in  fee  to  George  Duncomb,  the  tenant  to 
the  writ.  William  Duncomb  died  without  issue.  The  ques- 
tion was  "  whether  the  remainder  to  J.  S.  and  his  heirs  for  the 
life  of  William  Duncomb  to  be  such  an  interposing  estate  be- 
tween the  estate  for  the  life  of  William  and  the  remainder  to 
the  heirs  of  his  body,  that  the  Wife  should  not  be  endowed  ?  " 
On  behalf  of  the  demandant  it  was  urged,  "  that  the  whole  es- 
tate was  really  in  William,  and  the  remainder  to  J.  S.  for  the 
life  of  William  was  no  more  than  a  possibility  ;  so  that  if  Wil- 
liam had  committed  a  (forfeiture,  J.  S.  might  take  advantage 
thereof  for  preservation  of  remainders.  But  in  the  mean  time 
the  whole  estate  is  executed  in  W.  D.,  as  in  Lewis  Bowles' 
case'  the  whole  estate  tail  was  executed  in  the  father  till  the  birth 
of  the  first  son ;  and  though  by  this  possibility  the  estate  for  the 
life  of  William  is  not  merged,  yet  the  estate  tail  is  executed  to 
such  a  purpose  that  the  wife  shall  be  endowed."  But,  accord- 
ing to  the  report,  "  the  court,  upon  the  first  argument,  hastily 
gave  judgment  for  the  tenant.""  The  ground  of  the  decision  is 
not  stated.     Mr.  Fearne,  however,  regards  the  interest  of  J.  S. 

1  Park,  Dow.  72  ;  1  Washb.  Real  Prop.  156,  |  8.     This  doctrine  has  no  application 
.to  estates  held  upon  condition.     See  post,  ch.  14,  J^  3-5. 

2  Post,  ch.  12,  'i  33,  and  ch.  16,  J§  1-5. 

*  Ante,  §  13.  *  Duncomb  v.  Duncomb,  3  Lct.  437.   - 

'  Lewis  Bowles'  case,  11  Co.  83.  '  Duncomb  v.  Duncomb,  3  Lev.  437. 
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as  an  intervening  vested  estate,  and  not  a  mere  possibility,  as 
claimed  in  the  ai-gument.'  Mr.  Park  is  of  the  same  opinion, 
and  places  the  decision  upon  that  ground.'  He  adds,  that  this 
decision  has  ever  since  been  considered  good  law,  and  is  sanc- 
tioned by  the  decisions  on  the  common  limitations  to  trustees 
to  preserve  contingent  remainders.' 

The  rule  excluding  dower  where  a  mere  possibility  is  inter- 
posed between  the  freehold  and  the  inheritance,  is  very  difficult 
to  reconcile  with  the  idea  that  dower  may  attach  where  there  is 
an  intermediate  contingent  estate  which  may  possibly  vest 
Perhaps,  however,  in  view  of  the  favor  with  which  the  estate  of 
dower  is  usually  regarded  by  the  law,  the  inconsistency  may  be 
said  to  consist  in  the  denial  of  it  in  one  case,  rather  than  in  the 
recognition  of  it  in  the  other. 

1  Fearne,  Con.  Rem.  349.  2  Park,  Dow.  74. 

"  Park,  Dow.  74.  And  see  Dormer  v.  Parkhurst,  18  Vin.  Abr.  413  ;  3  Bro.  Pari. 
Cas.  453  ;  13  East,  489,  and  the  certificate  in  Colson  v.  Colson,  2  Atk.  250. 


CHAPTER  XII. 


OF  SEISIN  AS  A  REQUISITE  OF  DOWER. 


3  1.  The  general  doctrine. 
2-5.  Nature  and  incidents  of  seisin. 
6-11.  Seisin  in  the  United  States. 
12-15.  Mere  right  of  entry  insu£Bcient 
to  give  dower  at  common  law.  * 

16.  Judgment  alone  against  disseisor 
laoperatiTe  to  confer  seisin. 

17.  Execution  served  by  the  heir  insuf- 
cient  to  give  dower. 

18.  Necessity  of  actual  entry  abrogated 
by  statute  in  England. 

19-21.  The  doctrine  in  the  United 
States. 

22-23.  Effect  of  death  of  bargainee 
before  enrolment. 

24-26.  Seisin  in  law  sufficient  to  give 
dower. 


J  27.   Conveyances  nnder   the    statnte 
of  uses. 
23.  Shifting  uses. 

29.  Doctrine  of  uses  in  the  United 
States. 

30.  Seisin  of  incorporeal  hereditaments. 

31.  32.  Tortious  seisin. 

33.  Joint  seisin. 

34,  35.  When  rendered  sole  by  relation. 
36-38.  Transitory  seisin. 

39-46.  Conveyance  and  simultaneous 
reconveyance  by  mortgage. 

47, 48.  Requisites  of  the  role  making 
such  seisin  transitory. 

49.  Instantaneous  seisin. 


The  general  doctrine. 

1.  It  was  an  inflexible  rule  of  the  common  law  that  the  right 
of  dower  could  not  attach  upon  any  estate  of  which  the  husband 
had  not  been  seised,  either  in  deed  or  in  law,  at  some  period 
during  the  coverture ;  and  the  courts,  both  of  law  and  equity, 
were  accustomed  to  enforce  this  rule  with  great  rigor  and 
severity.  A  mere  right  to,  or  interest  in  land,  unless  accom- 
panied by  technical  seisin,  was  deemed  insufiicient  to  confer  a 
title  of  dower.*  Some  degree  of  familiarity  with  the  general 
principles  which  fix  and  determine  the  legal  requisites  of  seisin, 
is  necessary,  it  will  be  perceived,  \p  a  proper  understanding  of 
the  full  force  and  effect  of  this  rule.  To  this  subject,  therefore, 
we  will  now  briefly  give  our  attention. 

»  Litt.  sec.  36  ;  Perk.  sec.  301  j  Fitzh.  N.  B.  147,  (E.)  ;  Co.  Litt  31,  a. ;  Park, 
Dow.  24 ;  Tud.  Cas.  45. 

(249) 


250  THE  LAW  OP  DOWEE.  [CH.  XII. 

Nature  and  indderds  of  seisin. 

2.  Under  the  old  feudal  system  the  mode  of  transferring  a 
freehold  was  by  corporeal  investiture,  or  livery  of  seisin,  and  this 
ceremony  was  absolutely  necessary  to  a  perfect  and  complete 
transfer  of  the  estate.  It  consisted,  simply,  in  an  open  and  no- 
torious delivery  of  the  possession  to  the  proposed  tenant  of  the 
freehold,  in  the  presence  of  the  pares  curise,  or  peers  of  the  lord's 
court ;  and  this  was  usually  effected  by  the  lord  of  the  manor, 
or  some  one  authorized  to  act  in  his  name,  going  upon  the  land 
with  the  tenant,  and  making  a  symbolic  delivery  of  the  pos- 
session to  him  by  placing  In  his  hand  some  portion  of  the  pre- ' 
mises,  such  as  a  turf  or  a  twig  severed  therefrom,  the  pares  curise 
acting  as  witnesses  of  the  transaction.  This  act  of  investiture  was 
denominated  livery  of  seisin.  No  deed  or  other  writing  was  neces- 
sary to  perfect  the  title  of  the  tenant,  though  it  was  not  an  un- 
common practice,  as  a  means  of  preserving  some  evidence  of  the 
transfer,  to  record,  in  what  were  termed  brevia  testata — correspond- 
ing to  some  extent  with  deeds  of  modern  date — the  nature  of  the 
services  which  the  tenant  was  to  render,  and  the  terms  and  con- 
ditions upon  which  he  was  to  hold  the  land.  This  record  was 
authenticated  by  the  seal  and  name  or  mark  of  the  lord,  attested 
by  some  of  the  pares.  The  formality  of  livery  of  seisin  being 
completed,  the  party  thus  placed  in  possession  became,  to  all  in- 
tents and  purposes,  seised  in  deed,  as  tenant  of  the  freehold.* 

3.  Although  the  system  of  military  tenures  was  abolished  at 
a  comparatively  early  period,  yet  many  of  its  peculiar  features 
had  become  so  interwoven  with  the  law  of  real  property,  that  it 
became  a  matter  of  great  difficulty,  if  not  indeed  almost  an  im- 
possibility, to  make  a  thorough  and  entire  abolition  of  all  the 
incidents  of  the  system.  The  rule  requiring  livery  of  seisin  be- 
came engrafted  upon  the  common  law,  and  was  preserved  in 
England  until  the  8th  and  9th  of  Victoria,  (1845,)  at  which  time, 
it  was  finally  abolished.  In  modern  English  practice  livery  of 
seisin  was  exactlj' similar  to  the  investiture  of  the  feudal  law, 
and  in  common  law  conveyance  was  indispensable  to  a  com- 
plete transfer  of  title  to  the  purchaser.  The  mere  signing  and 
sealing  of  a  deed  of  feoffment  of  lands,  unless  possession  were 
formally  delivered  by  the  feoffor  to  the  feoffee,  was  in  no  in- 

I  1  SuUiv.  Lect.  142,  145  ;  Co.  Litt.  266,  b.  n.  217  ;  Stearns'  Eeal  Act.  2,  3  ;  1 
Spence's  Eq.  Juris.  139,  160 ;  1  Washb.  Real  Prop.  32,  33 ;  Green  v.  Liter,  8 
Cranch,  229. 
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stance  sufficient  to  transfer  an  estate  of  freehold.  It  did  not 
convey  the  estate  itself,  but  was  r^arded  merely  as  evidence  of 
the  nature  of  the  conveyance.  Without  the  formality  of  livery 
of  seisin,  the  deed  passed  only  an  estate  at  will.' 

4.  Livery  of  seisin  at  common  law  consisted  of  two  kinds : 
livery  in  deed,  and  livery  in  law.  The  feoffer  might  go  upon  the 
premises  with  the  feoffee,  and  there,  taking  the  ring  of  the  door 
of  the  principal  mansion,  or  a  turf  or  a  twig,  deliver  the  same 
to  the  feoffee  in  the  name  of  seisin ;  or  he  might  say  to  the 
feoffee, "  I  am  content  that  you  should  enjoy  this  land  according 
to  the  deed,"  or  words  of  similar  import.  Either  of  these  modes 
constituted  livery  of  seisin  in  deed ;  but  so  strict  was  the  law 
that  a  mere  delivery  of  the  deed  on  the  premises  was  not  suffi- 
cient. It  was  necessary  that  it  should  be  delivered  in  the  name 
of  seisin.  Livery  in  law,  was  where  the  feoffer  went  within 
sight  of  the  premises,  and  the  former  said  to  the  latter,  "  I  give 
you  yonder  house,  or  land ;  go  and  enter  into  the  same,  and 
take  possession  of  it  accordingly."  If  the  feoffee  entered  in 
pursuance  of  this  authority  during  the  lifetime  of  the  feoffor, 
the  seisin  was  complete.  Or  if  he  could  not  enterwithout  en- 
dangering his  life,  it  was  sufficient  for  him  to  venture  as  near 
as  might  be  consistent  with  his  safety,  and  there  make  claim  to 
the  land.  This  was  also  sometimes  called  a  constructive  seisin  ; 
and  the  same  term  has  been  applied  to  cases  where  a  grantee, 
or  the  heir,  of  several  parcels  of  land  in  the  same  county,  enters 
into  one  parcel  in  the  name  of  the  whole,  which  he  may  do 
where  there  is  no  conflicting  possession  of  the  parcels  not  actu- 
ally entered  upon.  Livery  of  seisin  being  thus  made,  the 
feoffee  became  invested  with,  the  legal  title  of  the  freehold,  and 
was  said  to  be  seised  thereof  in  deed.' 

5.  Seisin  in  lanjo,  is  where  title  is  cast  upon  a  person  by  opera- 
tion of  law.  Title  to  lands  acquired  by  descent  is  an  instance 
of  this.  Before  entry  the  heir  is  said  to  be  seised  in  law.  But 
an  actual  entry  upon  the  lands,  either  in  person,  or  by  some 
properly  authorized  agent,  is  necessary  at  common  law^  to  in- 
vest him  with  seisin  in  deed.^ 

'  1  Inst.  48,  a.:  4  Greenl.  Cruise,  67,  J  5. 

!  4  Greenl.  Cruise,  p.  67,  §J  8,  9,  and  p.  70,5?  H,  12,  13;  Litt.  see.  417,  418,  419  ; 
Co.  Litt.  48,  a.  b.;  Thoroughgood's  ease,  9  Co.  136,  a.;  Vanghan  v.  Holdes,  Cro.  Jac. 
80 ;  Parsons  v.  Perns,  1  Mod.  91  ;  Dow  v.  Stock,  Gow  R.  178 ;  McLardy  v.  Pla- 
herty,  3  Kerr,  N.  B.  Rep.  455. 

»  Litt.  sec.  448  ;  1  Roper,  H.  and  W;  by  Jacob,  352,  353.  As  to  the  effect  of  con- 
yeyances  under  the  statute  of  uses,  see  infra,  J  27. 
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Sdsin  in  the  United  States. 

6.  It  may  be  stated  as  a  general  proposition  that  the  common 
law  mode  of  conveyance  by  feoffment  and  livery  of  seisin,  was 
never  adopted  in  the  United  States.^  There  are,  however,  some 
faint  traces  of  the  use  of  livery  of  seisin  to  be  discovered  in  the 
early  history  of  New  England,  and  perhaps  in  some  other  por- 
tions of  the  country.  Mr.  Sullivan,  in  his  treatise  on  Land 
Titles,  says  the  ceremony  was  practiced  in  the  early  settlement 
of  the  country,  and  refers  to  an  instance  where  the  colony  of 
Plymouth  made  livery  to  Vines  and  Oldham  of  their  patent  on 
Saco  River,  in  1642.  And  he  adds  that  it  was  observed  in  York, 
Maine,  until  1692.^  Judge  Sharswood  expresses  the  opinion 
that  prior  to  the  Statute  of  Frauds  and  Perjuries  of  21st  March, 
1772,  a  parol  feoffment,  with  liyery,  was  a  valid  conveyance  of 
lands  in  Pennsylvania.'  Massachusetts  dispensed  with  livery 
of  seisin  by  statute  in  1642.  In  Plymouth  it  was  superseded  at 
an  early  date,  by  deed  acknowledged  and  recorded.*  And  the 
mode  of  conveying  lands  by  feoffment  with  livery  of  seisin  was 
also  long  since  abolished  in  New  York  by  statute.*  In  many  of 
the  States  it  was  never  heard  of  in  actual  practice.* 

7.  In  this  country  the  conveyance  of  lands  is  generally,  if 
not  universally,  regulated  by  statute  in  the  several  States  ;  each 
State  for  itself  prescribing  what  acts  or  formalities  shall  be 
necessary  to  pass  title  to,  or  an  interest  in,  lands  within  its  own 
particular  jurisdiction.  Generally,  also,  a  deed  made,  acknowl- 
edged, delivered,  and  recorded  in  the  manner  prescribed  by 
statute,  is  all  that  is  required  to  render  a  transfer  of  the  title 
complete,  and  to  invest  the  purchaser  with  seisin  in  deed  of  the 
lands  convej'ed.  The  recording  of  the  conveyance  is  regarded, 
in  many  of  the  States,  as  the  legal  equivalent  for  livery  of 
seisin.'  In  other  States,  the  mere  delivery  of  the  deed,  without 
registration,  operates  to  pass  a  perfect  title,  as  against  the  grantor 
and  his  representatives,  and  all  other  persons  having  notice  of 
the  rights  of  the  grantee.     In  some  instances,  also,  the  enact- 

1  4  Kent,  84  ;  1  Spence,  Eq.  Juris.  156. 
'  1  Washb.  Real  Prop.  34,  note  1. 

*  Ibid.;  Smith,  Land,  and  Ten.  Mon-is'  ed.  6,  note. 

*  Colony  Laws,  85,  86 ;  1  Washb.  Real  Prop.  34,  note  U 
«  1  Rev.  Stat.  p.  738,  ?  I3ft;  ed.  1829. 

«  Davis  V.  Mason,  1  Pet.  503,  508. 

*  [See  Day  v.  Solomon,  40  6a.  32.] 


CH.  XII.]  SEISIN  AS   A   REQUISITE   OP   DOWEE.  253 

meuts  go  so  far  as  to  make  an  unrecorded  deed  good  as  against 
judgment  creditors,  whether  with  or  without  notice.*  In  several 
of  the  States,  however,  the  registry  of  the  deed  is  made  an  essen- 
tial prerequisite  to  its  validity,  and  a  failure  to  comply  with  this 
statutory  requirement  is  as  fatal  to  a  claim  of  seisin  under  such 
deed,  as  was  the  omission  of  livery  of  seisin  to  a  feoffment  at 
common  law.  An  old  statute  of  Massachusetts,  passed  in  1652, 
declared  that  a  sale  of  lands  should  not  be  good  unless  made  by 
deed  acknowledged  and  recorded  according  to  law.^  But  this 
enactment  has  long  since  been  repealed.'  In  North  Carolina, 
however,  in  the  case  of  Thomas  v.  Thomas,*  it  was  held,  under 
a  statute  of  that  State,  that  registration  of  a  deed  for  lands  is 
necessary  to  make  the  seisin  complete.  And  the  Tennessee  act 
of  1831  is  substantially  to  the  same  effect.*  But  this  is  the  ut- 
most limit  to  which  any  of  the  statutes  or  reported  cases  go.  It 
is  believed  that  in  no  State  is  an  actual  entry  necessary,  where 
there  is  no  adverse  possesssion  at  the- time  of  the  conveyance,  to 
give  such  conveyance  validity,  or  -to  confer  upon  the  grantee 
seisin  in  deed  of  the  premises  conveyed.  The  exception  intro- 
duced in  cases  of  adverse  possession  will  be  noticed  on  a  sub- 
sequent page.' 

8.  A  case  sjiowing  the  necessity  of  registration  as  against  a 
subsequent  purchaser  without  notice,  even  where  possession  has 
been  taken,  is  reported  in  Massachusetts.  A  grantee  of  lands 
entered  and  enjoyed  them  for  a  time,  and  afterwards  reconveyed 
to  the  grantor.  Neither  of  the  deeds  was  recorded.  Subse- 
quently the  original  grantor  conveyed  the  same  lands  to  a 
third  person,  who  was  entirely  ignorant  of  the  prior  convey- 
ances, and  it  was  held  that  as  against  such  purchaser,  the  first 

1  4  Greenl.  Cruise,  *45,  n.,  and  *47,  n.;  1  Ibid.  340,  n.;  1  Hilliard,  Eeal  Prop.  2d 
ed.  82,  g  18 ;  1  Washb.  Beal  Prop.  36,  J  84 ;  Smith,  Land,  and  Ten.,  Amer.  ed.  6, 
n.;  McKee  v.  Pfout,  3  Dall.  486,  489  ;  Pidge  ».  Tyler,  4  Mass.  546  ;  Knox  v.  Jenks, 
7  Mass.  488,  494  ;  Goodwin  v.  Hubbard,  15  Mass.  210,  214  ;  Clay  v.  White,  1  Munf. 
162,  170;  Barr  v.  Galloway,  I  McLean,  476  ;  Proprietors,  &c.,  v.  Permit,  8  N.  H. 
612;  Ward  ti.  Fuller,  15  Pick.  185  ;  Holt  v.  Hemphill,  3  Ohio,  232;  Helfenstine  v. 
Garrard,  7  Ohio,  part  1,  275  ;  Hall  v.  Ashby,  9  Ohio,  96 ;  Borland  v.  Marshall,  2 
Ohio  State,  314. 

2  Colony  Laws,  85  ;  1  Washb.  Eeal  Prop.  34,  n. 
<  See  Rev.  St.  Mass.  (1836,)  407,  J  28. 

*  Thomas  v.  Thomas,  10  Ired.  123.  See,  also,  Tolar  v.  Tolar,  1  Dev.  Eq.  456 ; 
Morris  v.  Ford,  2  Dev.  Eq.  418  ;  Tate  «.  Tate,  1  Der.  &  Bat.  Eq.  22,  23. 

'  See  Chester  v.  Greer,  5  Humph.  26  ;  also  Stribling  v.  Boss,  16  HI.  122,  for  the 
rule  in  that  State. 

»  Infra,  I  21. 
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grantee  had  no  seisin  upon  which  dower  could  attach.'  So  in 
Talbot  V.  Armstrong,*  where  a  grantee  of  lands  failed  to  pay  the 
purchase-money  or  get  his  deed  recorded,  and  afterwards 
surrendered  the  deed  to  the  grantor,  who  conveyed  to  a  third 
person,  it  was  held  as  against  the  latter,  who  had  no  notice  of 
the  first  deed,  it  was  void,  and  the  widow  of  the  first  purchaser 
had  no  right  of  dower. 

9.  And  where  a  fraudulent  grantee  of  lands  conveyed  the 
same  to  an  innocent  purchaser,  who  neglected  to  put  his  deed 
upon  record,  or  take  possession,  until  after  proceedings  had  been 
instituted  by  the  creditors  of  the  fraudulent  grantor  to  subject 
the  lands  to  the  payment  of  their  demands,  it  was  held  that  his 
widow  was  not  entitled  to  dower.' 

10.  The  delivery  of  the  conveyance  to  a  third  person  for  the 
benefit  of  the  grantee,  although  the  latter  had  not  participated 
in  the  purchase,  and  was  entirely  ignorant  of  the  transaction, 
will  give  the  grantee  such  seisin  as  to  entitle  his  widow  to 
dower.  Thus,  in  North  Carolina,  where  a  father  purchased 
land,  and  took  a  conveyance  to  his  son,  with  an  intent  to  give 
him  the  land,  it  was  held  that  the  title  vested  in  the  son,  so  as 
to  entitle  his  wife  to  dower,  though  the  deed  was  delivered  to 
the  father  without  the  knowledge  of  the  son.* 

11.  The  common-law  distinction  between  seisin  in  deed  and 
seisin  in  law  may  likewise  be  said  to  be  in  a  great  measure 
obliterated  in  the  American  States.®  In  this  country,  for  most 
purposes,  the  heir  is  considered  actually  seised  without  entry.* 

1  Emerson  v.  Harris,  6  Met.  475. 

2  Talbot  V.  Armstrong,  14  Ind.  254.  [In  Pickett  v.  Lyles,  5  S.  Car.  275,  the  court 
held  that  recording  is  not  a  necessary  incident  to  seisin,  and  allowed  the  widow's  claim 
of  dower  as  against  a  subsequent  purchaser  at  sheriffs'  sale  without  notice,  tlie  husband 
having  failed  to  record  his  deed.  See,  also,  Sutton  ti.  Jervis,  31  Ind.  265  ;  Kirby  ». 
Vautree,  26  Ajk.  368^;  Brown  v.  Bronson,  35  Mich.  415.] 

3  Stribling  v.  Eoss,  16  111.  122.  The  Illinois  statute  prorides  that  "all  deeds, 
mortgages,  and  other  instruments  of  writing  which  are  required  to  be  recorded,  shall 
take  effect,  and  be  in  force  from  and  after  the  time  of  filing  the  same  for  record,  and 
not  before,  as  to  all  creditors,  and  subsequent  purchasers  without  notice  ;  and  all  such 
deeds  and  title  papers  shall  be  adjudged  void  as  to  all  such  creditors  and  subsequent 
purchasers  without  notice,  until  the  same  shall  be  filed  for  record."  The  above  case 
was  decided  upon  the  construction  given  this  statute.  See,  also,  Martin  v.  Dryden,  I 
Gilm.  187.  <  Tyson  .-.  Tyson,  2  Ired..Ch.  137. 

'  Bush  ».  Bradley,  4  Day,  305,  306,  approved  in  Chew  v.  Corn's,  of  Southwark,  2 
Rawle,  160;  Walker's  Intr.,  2d  ed.  268,  314  ;  Burrill's  Law  Diet.  tit.  "  Seisin." 

6  1  Eilliard,  Real  Prop,  p,  82,  J  18.  See  Brown  v.  Wood,  17  Mass.  68  ;  Green  v, 
Chelsea,  24  Pick.  71,  78  ;  Davis  v.  Mason,  1  Peters,  506  ;  Jackson  v.  Sellick,  8  John. 
208  ;  Borland  v.  Marshall,  2  Ohio  St.  B.  308. 
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Some  of  the  casesj  however,  do  not  recognise,  in  its  full  extent, 
this  innovation  upon  the  common  law.  Thus,  while  it  has  been 
held  that  the  law  gives  to  the  heir  or  devisee  constructive 
seisin  of  wild  or  vacant  lands  without  entry  or  other  equivalent 
act  of  seisin,  the  contrary  has  been  determined  with  respect  to 
improved  lands.^  This  point  is  of  but  little  importance,  how- 
ever, to  the  consideration  of  the  right  of  dower,  for  the  reason, 
as  will  hereafter  be  shown,^  that  seisin  in  law  is  equally  effectual 
with  seisin  in  deed,  to  enable  the  right  to  attach. 

We  pass  now  to  the  further  consideration  of  the  main  subject 
of  this  chapter. 

Mere  righi  of  entry  ins^iffidmt  to  give  dower. 

12.  It  has  been  remarked,  that  at  common  law,  seisin  by  the 
husband,  either  in  deed  or  in  law,  at  some  period  during  the 
coverture,  was  an  essential  requisite  of  dower.^  A  mere  right 
of  entry  was  insufficient  to  confer  that  estate.  The  extent  to 
which  this  doctrine  was  carried  is  well  illustrated  by  many  cases 
to  be  found  in  the  old  books.  Thus,  in  a  case  put  by  Perkins, 
it  is  said  that  "  if  a  man  seised  of  land  in  fee  be  disseised  of  the 
same,  and  then  take  a  wife,  and  die  without  re-entering,  she 
shall  not  have  dower."*  The  material  point  in  this  case,  it  will 
be  observed,  consists  in  the  fact  that  the  seisin  of  the  husband 
was  divested  by  the  entry  of  the  disseisor  before  the  marriage, 
and  continued  thus  divested  during  all  the  period  of  the  cover- 
ture. The  husband  had  a  right  of  entry  upon  the  lands,  but 
this  was  not  sufficient  to  give  dower  to  the  wife.  Had  he  de- 
feated th^  wrongful  estate  of  the  disseisor  by  ousting  him  from 
the  possession  at  any  time  during  the  coverture,  the  seisin  would 
have  been  restored  to  him,  and  his  wife  would  have  been  enti- 
tled to  het  dower ;  but  inasmuch  as  the  right  of  entry  was  not 
asserted,  there  was  no  moment  of  tiine  during  the  coverture 
when,  in  contemplation  of  law,  he  was  seised  of  the  premises. 
This  is  one  of  the  instances  mentioned  by  Perkins  in  which  the 
husband  may  prejudice  the  wife  in  her  dower  by  his  laches  of 
entry.® 

1  Jackson  v.  Howe,  14  John.  405  ;  Ward  v.  Fuller,  15  Pick.  185  ;  Brown  v.  Wood, 
17  Mass.  68  -,/  Green  b.  Chelsea,  24  Pick.  78. 
«  Infra,  I  24.  »  Ante,  ?  1. 

*  Perk.  sec.  366  ;  and  see  Co.  Litt.  222,  a.;  Winnington's  case,  2  Co.  59. 

•  Perk.  sec.  366. 
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13.  Another  case,  of  similar  import,  is  also  given  by  Perkins : 
"If  a  man  die  seised  in  fee,  and  a  stranger  abates  in  the  same 
land,  and  after  the  abatement  the  heir  marries,  and'dies  without 
entering  thereon,  his  wife  shall  not  have  dower  of  the  same  land.'" 
Here,  it  will  also  be  noticed,  the  seisin  which  the  law  cast  upon 
the  heir  at  the  death  of  the  ancestor,  was  divested  by  the  abate- 
ment before  the  marriage,  and,  as  in  the  preceding  case,  the  right 
of  entry  which  existed  in  the  husband,  and  which  was  insuffi- 
cient to  confer  dower,  was  not  prosecuted  to  an  actual  seisin 
during  his  lifetime.  Hence,  there  was  no  seisin  during  the 
coverture,  and  no  title  of  dower  could  attach  on  behalf  of  the 
wife.^  The  result  would  be  the  same  in  a  case  where  the  ances- 
tor, has  been  disseised  during  his  lifetime,  and  dies  before  entry. 
Under  such  circumstances  a  mere  right. of  entry  would  descend 
to  the  heir,  and  in  respect  of  such  right  it  would  make  no  dif- 
ference whether  it  came  to  him  before  or  after  the  marriage. 
In  either  case,  until  he  prosecuted  the  right  to  an  actual  seisin, 
the  wife  would  not  be  entitled  to  dower.^  According  to  a  recent 
decision,  however,  an  abatement  can  not  take  place,  if  the  land 
be  in  the  possession  of  a  tenant  for  years.* 

14.  The  same  principle  has  been  applied  to  the  case  of  land 
held  upon  condition  on  the  part  of  the  grantee :  "  And  if  a  man 
enfeoff  a  stranger  upon  condition  on' the  part  of  the  feoffee,  and 
the  feoffor  marries  a  wife,  and  the  condition  is  broken,  and  the 
feoffor  dies  without  an  entry  made  by  him,  or  by  any  other  in 
his  name,  his  wife  shall  not  have  dower  of  the  land.""  The 
reason  of  this,  that  an  entry  or  claim  for  condition  broken  is 
necessary  to  revest  the  estate  in  the  grantor,  and,  until  that  be 
made,  he  has  no  more  than  a  right  or  title  of  entry  for  such 
breach.^  The  same  doctrine  applies  where  there  has  been  a 
forfeiture  for  waste :  "  If  a  man  seised  in  fee  of  one  acre,  lease  it 
to  a  stranger  for  life  ;  and  after  takes  a  wife,  and  the  lessee  doth 
waste,  and  the  lessor  dies,  his  wife  shall  not  have  dower  of  this 
land."^ 

15.  So  in  case  of  an  exchange  of  lands  before  marriage,  an 

'  Perk.  sec.  367.  «  Plow.  371  j  1  Greenl.  Cruise,  170,  ?  20. 

»  Park,  Dow.  26. 

*  Bushby  v.  Dixon,  3  Barn.  &  Cress.  298,  10  Eng.  C.  L.  85  ;  see  infra,  J  25. 
6  Perk.  sec.  368. 

«  Park,  Dow.  25  ;  4  Kent,  38  ;  Thompson  v.  Thompson,  1  Jones'  Law  E.  (N.  C.) 
430,  431  ;  see  Bcardslee  v.  Beardslee,  3  Barb.  (N.  T.)  R.  324. 
'  Perk.  sec.  374. 
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entry  was  necessary,  at  common  law,  to  perfect  the  seisin  and 
give  a  right  of  dower :  "  If  J.  S.,  seised  in  fee  of  one  acre  of  land, 
exchange  the  same  acre  with  T.  K.  for  another  acre  in  fee,  and 
J.  S.  enters  and  executes  the  exchange  for  his  part,  viz.  for  the 
acre  which  was  put  iu  exchange  to  him ;  and  T.  K.  takes  a  wife, 
and  dies  without  entering  by  force  of  the  exchange,  now  his 
wife  shall  not  have  dower  of  the  one  acre,  nor  of  the  other. 
And  the  reason  is,  because  the  husband  was  not  seised  of  that 
land,  either  in  deed  or  in  law,  during  the  coverture.'" 

Judgment  alone  inoperative  to  confer  seisin. 

16.  The  prosecution  of  a  right  or  title,  even  to  judgment,  if 
the  husband  died  before  entry  or  execution  served,  was  formerly 
inefifectual  to  entitle  the  widow  to  dower,  for  the  judgment  alone, 
it  was  determtned,  could  not  confer  a  seisin.  "  If  a  man  hath 
judgment  to  recover  land,  and  marries,  and  dies  before  entry 
or  execution  sued,  his  wife  shall  not  have  dower.'"  This  rule, 
before  the  changes  introduced  in  England  by  recent  statute, 
was  held  to  apply,  not  only  to  recoveries  in  adverse  suits,  but 
also  to  common  or  feigned  recoveries ;  and  it  was  decided  that 
until  the  return  of  the  writ  of  execution,  or,  at  least,  until  seisin 
was  delivered,  no  seisin  was  in  the  recoverer,  and  consequently 
that  no  use  could  arise.* 

Execulion  served  by  the  heir  ineffectual  to  confer  dower  upon  the  widow 

of  the  ancestor. 

17.  So  strict  was  the  common  law,  in  this  respect,  that  ser- 
vice of  execution  after  the  death  of  the  ancestor,  at  the  instance 
of  the  heir,  would  not  inure  to  the  benefit  of  the  widow  of  the 
ancestor,  although  when  completed  it  had,  in  law,  relation  back 
to  the  act  of  the  ancestor,  and  was  held  to  let  in  the  heir  by  de- 
scent.^ This  fictitious  seisin,  or  seisin  by  relation,  was  admitted 
for  the  purposes  of  tenure  only,  and  the  courts  refused  to  so  ex- 
tend it  as  to  confer  upon  the  ancestor  the  incidents  of  actual 
seisin,  or  upon  his  widow  the  right  to  dower.     The  following 

1  Perk.  sec.  869.  *  Ibid.  sec.  370  ;  Plow.  43,  is  to  the  same  effect. 

"  Jenk.  Cent.  249,  Ca.  40.  pi.  4  ;  Witham  v.  Lewis,  1  Wils.  48,  55  ;  Shelley's  case, 
Sir  W.  Jones  ;  10  Moor.  141  ;  Park,  Dow.  26  ;  and  see  4  Bro.  P.  C.  510;  1  Prest. 
Conv.  149. 

*  Shelley's  case,  cited  in  preceding  note  ;  Jenk.  249  ;  Co.  Litt.  361,  b. 
VOL.  I.— 17 
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quotation  from  Perkins,  though  somewhat  obscurely  worded, 
furnishes  an  illustration  of  this  proposition  :  "  And  if  there  be 
husband  and  wife,  and  the  husband  is  seised  of  one  acre  of 
land  by  a  wrongful  title,  and  is  impleaded  of  the  same  acre  by 
him  that  hath  the  right,  and  vouches  a  stranger  to  warranty, 
who  enters  into  the  warranty  and  loses  ;  and  each  of  them  hath 
judgment  to  recover  against  the  other,*  and  the  demandant 
enters,  and  the  husband  dies  before  execution  sued  against  the 
vouchee,  now  his  wife  shall  not  have  dower  of  this  land  [recov- 
ered by  her  husband]  f  although  the  heir  of  her  husband  sue 
forth  execution,  and  this  land  cometh  in  lieu  of  the  land  of 
which  the  husband  was  seised  during  the  coverture.'" 

Necessity  of  actual  entry  abrogated  by  statute  in  England.- 

18.  Many  of  these  subtle  distinctions  of  the  common  law  have 
been  removed  with  regard  to  claims  for  dower  arising  under 
marriages  contracted  since  January  1st,  1834,  by  the  passage  of 
the  3  &  4  William  IV.,  chapter  105.''  The  third  section  of  that 
act  provides  as  follows :  "  When  a  husband  shall  have  been  en- 
titled to  a  right  of  entry  or  action  in  any  land,  and  his  widow 
would  be  entitled  to  dower  out  of  the  same  if  he  had  recovered 
possession  thereof,  she  shall  be  entitled  to  dower  out  of  the 
same,  although  her  husband  shall  not  have  recovered  posses- 
sion thereof,  provided  that  such  dower  be  sued  for  or  obtained 
within  the  period  during  which  such  right  of  entry  or  action 
might  be  enforced."  As  to  marriage  contracted  prior  to  the 
date  above  named,  the  rule  of  the  common  law  is  still  in  force.* 

In  what  cases  actual  entry  required  in  the  United  States. 

19.  The  doctrine  of  the  common  law,  requiring  an  actual 
entry  in  case  of  adverse  possession,  and  treating  the  seisin  as 
lost  to  the  real  owner  without  such  entry,  has  not  been  adopted 
to  any  considerable  extent  in  the  United  States.  The  statutes 
of  Maine,  Michigan,  Missouri,  and  Arkansas  expressly  declare 

1  That  is  to  say,  the  demandant  hath  judgment  to  recover  against  the  tenant,  and 
the  tenant  to  recover  over  in  value  against  the  vouchee.     Park,  Dow.  27,  note. 

2  These  words,  which  accord  perfectly  with  the  sense  of  the  passage,  are  added  by 
Mr.  Greening. 

»  Perk,  by  Greening,  sec.  375  ;  and  see  Bro.  Dow.  pi.  9  and  18. 

*  Stat  at  Large,  vol.  Ixxiii. ,  p.  999.     See  Appenoiz. 

*  2  Sndgd.  Vend.  &  Pur.  222. 
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that  the  fact  that  the  grantor  in  a  deed  is  disseised  at  the  time 
of  the.  conveyance,  shall  be  no  bar  to  the  operation  of  the  deed.^ 
Such,  also,  is  held  to  be  the  effect  of  the  legislation  in  Ohio.  In 
a  recent  case  decided  in  that  State,  the  Supreme  ^Court  used  this 
language :  "  That  livery  of  seisin  has  never  been  essential,  in 
Ohio,  to  the  creation  of  a  freehold  estate,  nor  an  entry  necessary 
to  perfect  the  title  of  an  heir  or  devisee,  is  well  known  to  every 
lawyer.  The  most  common  instrument  of  conveyance  is  a  deed 
of  bargain  and  sale,  which,  without  the  aid  of  a  statute  of  uses, 
transfers  both  the  legal  and  equitable  estate.  Nay,  further,  a 
mere  deed  of  quit  claim  or  release  is  sufficient,  even  where  the 
releasee  has  no  prior  interest  in  the  land.  But  our  departure 
from  the  English  law  does  not  stop  here.  For  an  adverse 
possession  does  not  prevent  the  transfer  of  title  either  by  deed, 
descent,  or  devise.  "Whatever  title  is  held  by  the  grantor, 
ancestor,  or  testator,  may  be  thus  transferred,  notwithstanding 
the  lands  are  adversely  held  by  anot^her.  Holt  v.  EemphUl,  3 
Ohio  Rep.  232 ;  Helfenstine  v.  Garrard,  7  Ohio  Rep.  pt.  1,  275 ; 
Hall  V.  Ashby,  9  Ohio  Rep.  96.  It  might  seem,  from  what  was 
said  in  Holt  v,.  Hemphill,  that  an  adverse  possession  would  be 
fatal  to  a  deed ;  but  that  such  possession  in  no  wise  affects  it,  was 
expressly  decided  in  HaM  v.  Ashby.'"'  In  general  terms,  the 
same  doctrine  may  be  said  to  prevail  in  a  large  proportion  of 
the  States. 

20.  In  some  of  the  States  a  mere  right  of  entry  will  give  dower, 
although  such  right  is  not  sufficient  to  support  a  conveyance  as 
against  an  adverse  possession.  Thus,  in  Virginia,  it  is  provided 
that  "  when  a  husband,  or  any  other  to  his  use,  shall  have  been 
entitled  to  a  right  of  entry,  or  action  in  any  land,  and  his 
widow  would  be  entitled  to  dower  out  of  the  same  if  the  hus- 
band or  such  other  had  recovered  possession  thereof,  she  shall 
be  entitled  to  such  dower,  although  there  shall  have  been  no 
such  recovery  of  possession.'"  Similar  statutes  have  been 
adopted  in  Kentucky*  and  the  District  of  Columbia.* 

1  4  Greenl.  Cruise,  66,  note ;  2  Comp.  Laws  Mich.  838,  J  7.  [Comp.  Laws  1871, 
p.  1342.] 

2  Borland  v.  Marshall,  2  Ohio  St.  Rep.  308,  313 ;  see,  also,  Bush  v.  Bradley,  4 
Day,  298  ;  Chew  v.  Corn's,  of  Sonthwark,  2  Rawie,  160;  Strudwick  «.  Shaw,  1  Hay. 
5  ;  Tyson  v.  Harrington,  6  Ired.  Eq.  333. 

»  Code  of  Va.  (1849,;  p.  474,  g  2 ;  copied,  substantially,  from  3  &  4  Will.  IV  -h, 
105,  ?  3.     [Code  of  Va.  p.  853,  sec.  2.] 

•  Hev.  Stat.  Ky.  (1852,)  p.  893,  ?  5  ;  Stanton'fl  Rev.  vol.  ii.,  p.  22,  J  5.  [Gen. 
Stat.  1873,  p.  529,  |  4.]  »  Rev.  Code  Dist.  Col.  (1857,)  p.  200,  |  6. 
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21.  In  several  of  the  States,  the  old  English  rule,  though  in 
a  somewhat  modified  form,  is  recognised  and  applied.  In  New 
York  a  statute  was  enacted,  many  years  since,  which  declared 
that  "  every  grjint  of  lands  shall  be  absolutely  void,  if,  at  the 
time  of  the  delivery  thereof,  such  lands  shall  be  in  the  ac- 
tual possession  of  a  person  claiming  under  a  title  adverse  to 
that  of  the  grantor.'"  A  similar  statute  has  been  adopted  in 
Kentucky.^  But  this  statute  does  not  apply  when  the  grantee? 
in  person,  or  by  tenant,  is  in  possession  when  the  deed  is  made ; 
nor  where  the  deed  is  made  to  carry  into  eflfect  a  contract  en- 
tered into  prior  to  the  passage  of  the  enactment.'  In  Massachu- 
setts, where  the  owner  of  lan5s  who  had  been  disseised,  made  a 
deed  of  conveyance  without  having  entered  upon  them,  it  was 
held  that  his  deed  passed  no  seisin  to  the  grantee,  and  that  the 
widow  of  the  latter  was  not  entitled  to  dower.*  It  is  sufficient, 
however,  where  the  rightful  owner  has  been  disseised,  and  he 
wishes  to  make  a  valid  conveyance  of  the  title,  for  him  to  go 
upon  some  part  of  the  premises  with  the  vendee,  and  there  de- 
liver his  deed,  the  seisin,  in  such  case,  passing  with  the  deed." 
Thus,  in  Oakes  v.  Marcy,  where  certain  heirs  at  law  had  been 
disseised,  but  had  not  lost  their  right  of  entry,  and  entered 
upon  the  lands,  and  there  delivered  their  deed  to  the  grantee,  it 
was  adjudged  that  the  disseisin  was  so  far  purged  by  the  entry 
as  to  give  operation  to  the  deed.* 

Death  of  bargainee  before  enrolmetd. 

22.  A  difierence  of  opinion  appears  to  have  prevailed  among 
the  early  text  writers  and  judges,  with  respect  to  the  effect  of 
the  death  of  a  bargainee  of  lands  before  enrolment.  In  one 
portion  of  his  work  on  Uses,  Chief  Baron  Gilbert  states  the  law 
upon  this  point  as  follows :  "  If  lands  are  bargained  and  sold^ 
and  the  bargainee  dies  before  enrolment,  his  wife  shall  not  be 
endowed ;  for  the  right  of  dower  is,  according  to  the  rules  of 

1  1  Eev.  Stat.  739,  ?  147.     [Kev.  Stat.  1882,  p.  2196,  ?  147.] 

2  Eer.  Stat.  Ky.  p.  164,  ch.  12,  ?  2.     [Gen.  Stat.  1873,  p.  180,  J  2.]     Kinsolving 
».  Pierce,  18  B.  Mon.  782 ;  Cardwell ».  Sprigg,  7  Dana,  37. 

s  Chiles  V.  Jones,  7  Dana,  529. 
Small  V.  Proctor,  15  Mass.  495  ;  4  Dane's  Abr.  16. 

«  1  Washb.  Eeal  Prop.  35,  ?  80 ;  Green  v.  Liter,  8  Cranch,  247,  250  ;  EUicottv. 
Pearl,  10  Pet.  412  ;  Spaulding  v.  Warren,  25  Verm.  316. 

6  Oakes  V.  Marcy,  10  Pick.  195 ;  sec.  also,  accord.  Knox  v.  Jenks,  7  Mass.  488, 
493 ;  as  to  what  constitutes  a  sufficient  re-entry,  sec  Buckitt  v.  Spofford,  14  Gray,  514. 
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the  common  law,  consummated  by  the  death  of  the  husband;  and 
at  the  death  of  the  husband  the  bargain  and  sale  had  no  effect  to 
vest  the  lands  in  him ;  and  though  the  freehold,  after  enrolment, 
has  a  retrospect  to  the  date  of  the  deed,  yet  there  cannot  thereby  arise 
to  the  wife  a  new  title  of  dower  contrary  to  the  rule  of  common  law, 
without  an  express  provision  of  the  statute.'"  But  on  a  subse- 
quent page  he  states  the  rule  to  be  exactly  the  contrary  of  this : 
"  If  the  estate  shall  be  said  to  pass  as  to  strangers,  ab  initio,  (by 
relation,)  for  their  disadvantage,  it  shall  pass  for  their  advan- 
tage. And  therefore,  if  a  bargain  and  sale  be  made  to  a  man, 
and  he  dies,  and  then  the  deed  is  enrolled,  it  seems  his  wife 
ought  to  be  endowed."*  In  Dimmock's  case,'  it  was  agreed  by 
all  the  justices  in  the  Court  of  Wards  that  where  the  death  of 
the  bargainee  occurs  before  enrolment,  the  seisin  by  relation 
arising  in  virtue  of  the  subsequent  enrolment,  is  not  effective 
for  the  purposes  of  dower.  And  in  Sheppard's  Touchstone,  the 
point  is  said  to  have  been  ruled  the  same  way  on  two  occasions : 
"  If  A.  bargain  and  sell  his  land  held  in  capita,  to  B.  in  fee,  and 
B.  dieth  before  enrolment,  and  then  the  deed  is  enrolled ;  in 
this  case  the  heir  of  B.  shall  be  in  ward.  (Contrarium  tent,  per 
Just.  Berkley,  Hil.  11  Car.)  And  so  it  was  held  by  all  the  jus- 
tices in  Sir  Walter  Earl's  case,  Pasch.  15  Jac.  Curia  Ward.  And 
yet  in  this  {case]  the  wife  of  the  bargainee  shall  not  have  dower, 
as  was  held  by  Anderson,  Chief  Justice,  and  Justice  Walmsley, 
3  Jac.  Co.  B.,  and  again  in  Sir  Robert  Barker's  case,  6  Jac."* 
But  Mr.  Preston,  in  his  edition  of  the  work,  remarks  that  this 
ruling  is  not  law  at  the  present  day,  and  cites  Owen,  70,  in  sup- 
port of  his  opinion.  In  this  view  he  is  also  supported  by  the 
editor  of  Gilbert  on  Uses,  who  remarks  that  "  if  it  be  once 
admitted,  that  after  enrolment,  the  fee  if  in  the  bargainee  by 
relation,  all  the  consequences  of  a  seisin  in  fee  from  the  date  of 
the  deed  must  follow.  .  .  .  Therefore  his  wife  must  be  dowable."* 
And  it  is  said  in  Cro.  Car.  217  that  the  widow  of  Baron  Freville 
was  awarded  dower  in  a  case  of  this  description.  The  same 
principle  was  applied  to  Freebench  by  the  Court  of  King's 
Bench,  in  the  modern  case  of  Vaughan  v.  Atkins.*  In  that  case, 
after  long  argument,  in  which  the  attention  of  the  court  was 
called  to  the  principal  case  from  Sheppard,  above  noticed,  the 

1  Gilb.  Uses,  96.  «  Gilb.  Uses,  292. 

•  Dimmock's  case,  Owen,  149.  *  Shep.  Touch.  226. 

*  Gilb.  on  Uses,  by  Sogden,  213,  note.  *  Vaughan  v.  Atkins,  5  Burr.  2765. 
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court  held  that  the  admittance  of  the  heir  of  a  surrenderee  of 
customary  freehold,  would  have  such  relation  to  the  surrender 
as  to  entitle  the  widew  of  the  surrenderee  to  Freebench.  "  The 
Vendor,  his  widow,  and  his  heir,  and  all  claiming  under  him," 
said  Lord  Mansfield,  "  are  concluded  from  saj'ing,  after  admit- 
tance, that  the  land  did  not  pass  from  the  day  of  the  surrender. 
Upon  that  ground,  the  lessor  of  the  plaintifi"  claimed  the  inheri- 
tance, whereof  his  brother  (the  surrenderee)  died  seised ;  and  it 
should  not  lie  in  his  mouth  to  say,  against  the  widow,  that  his 
brother  did  not  die  seised.'"  Mr.  Park  dissents  from  this  con- 
clusion :  "  His  lordship,  therefore,"  he  observes,  "  seems  to  have 
denied  that  there  may  be  a  seisin  by  relation  for  some  purposes, 
and  not  for  other  purposes ;  a  position  which  it  would  be  diffi- 
cult to  reconcile  with  many  cases  in  the  old  books.  The  argu- 
ment of  the  Chief  Justice  would  just  as  well  prove  that  the  wife 
of  a  recoverer  who  dies  before  execution  served,  may,  after  the 
recovery  is  executed  to  the  heir,  claim  her  dower."^ 

23.  In  the  American  Reports  a  case  or  two  may  be  found 
where  the  doctrine  of  relation  was  applied  very  much  to  the 
prejudice  of  the  widow.  These  cases,  however,  are  the  converse 
of  those  referred  to  in  the  preceding  section.  Thus,  in  North 
Carolina  it  has  been  determined  that  registration  of  a  deed  is 
necessary  to  invest  the  grantee  with  seisin  and  entitle  his  widow 
to  dower  f  yet,  where  the  husband  conveyed  certain  lands,  (the 
concurrence  of  the  wife  not  being  necessary  under  the  laws  of 
that  State  to  divest  her  inchoate  right  of  dower,)  but  ^  the  deed 
was  not  registered  until  after  his  death,  it  was  decided  that 
such  registration  related  back  to  the  date  of  the  conveyance, 
and  defeated  the  dower  of  the  grantor's  widow.^    The  same 

'  Vanghan  ».  Atkins,  5  Burr.  2787. 

'  Park,  Dow.  30.  Mr.  Roper  supports  the  doctrine  of  Lord  Mansfield.  "  If  the 
husband's  title  to  the  estate  depend  upon  a  bargain  and  sale  (which  b}'  the  statute  of 
Henry  the  Eighth,  [27  Hen.  8,  ch.  16,]  must  be  enrolled  within  six  months  after  its 
date,)  and  he  die  before  the  enrolment,  but  after  the  expiration  of  the  six  months,  his  , 
widow  will  not  be  entitled  to  dower,  because  the  bargain  and  sale  was  void,  and  con- 
sequently there  was  no  seisin  in  the  husband.  The  reverse,  however,  would  be  the 
case  if  the  husband  had  died  within  the  six  months,  and  the  bargain  and  Sale  had  been 
enrolled  within  that  period  ;  for  the  enrolment  has  relation  to  the  date  of  the  bargain 
and  sale,  so  that  the  husband  in  his  lifetime  was  seised  of  an  estate  of  inheritance."  1 
Boper,  Hnsb.  and  Wife,  by  Jacob,  386.  In  a  note  he  adds  :  "  This  seems  to  be  the 
better  opinion,  though  some  of  the  authorities  are  at  Tarianee." 

»  Thomas  v.  Thomas,  10  Ired.  123. 

*  Norwood  a.  Marrow,  4  Dev.  &  Bat.  Law  R.  442.     "If  A.  bargain  and  sell  his 
land  to  B.  in  fee,  and  then  marry  C.  and  die,  and  C.  is  endowed,  and  after  the  deed  is 
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question  was  ruled  the  same  way  in  Tennessee.^  And  in  Mas- 
sachusetts, where  lands  were  conveyed  by  the  husband  prior  to 
the  marriage,  but  the  deed  was  neither  acknowledged  nor  re- 
corded, it  was  held  that  no  right  of  dower  attached.*  But  in 
that  State,  and  probably  in  Tennessee,  a  deed  is  valid  and 
effectual  against  the  grantor  and  his  heirs  without  registration. 
The  doubt  arising  in  the  English  law  with  respect  to  the  conse- 
quences of  an  omission  to  make  an  enrolment  during  the  life- 
time of  the  husband,  is  dissipated  by  the  act  of  3  and  4  Will. 
IV.  above  referred  to,  in  all  cases  coming  within  its  operation.' 
In  the  United  States  the  general  rule  is  that  an  unregistered 
deed  is  good,  not  only  against  the  grantor,  his  heirs  and  devisees, 
but  also  as  against  all  persons  having  notice  of  the  rights  of  the 
grantee  ;*  and  therefore,  as  against  all  such  persons,  the  wife  is 
entitled  to  her  dower.  With  regard  to  a  portion  of  the  States, 
however,  as  already  noticed,  this  general  proposition  is  subject 
to  some  degree  of  qualification. 

Seisin  in  law  sufficient  to  confer  dower. 

24.  The  rule  of  the  common  law  making  technical  seisin  of 
the  husband  an  essential  requisite  of  dower,  did  not  require  an 
actual  seisin,  or  seisin  in  deed,  but  was  satisfied  with  what  is 
termed  a  seisin  in  law.^  And  of  seisin  and  possession  in  law,  the 
wife  shall  be  endowed."'  Therefore,  if  lands  descended  upon  a 
man  who  was  married,  or  who  entered  into  the  marital  contract 
at  any  time  during  .the  continuance  of  the  seisin,  his  wife  was 
held  dowable  of  such  lands,  even  though  he  died  before'  entry  f 
nor  did  it  make  any  difference,  where  the  lands  descended  dur- 
ing the  coverture,  that  a  stranger  entered  and  abated  on  the 
death  of  the  ancestor ;  for,  in  contemplation  of  law,  there  was 
an  interval  of  time  between  the  death  of  the  ancestor  and  the 
entry  of  the  abator,  during  which  the  heir  had  a  seisin  in  law.' 

enrolled  ;  in  this  case  the  dower  of  the  woman  shall  be  taken  away  by  relation."  Shep. 
Touch.  226  ;  CrovCar.  217,  569. 

1  Chester  v.  Greer,  5  Hnmph.  26.  2  Blood  «.  Blood,  23  Pick.  80. 

»  Sec.  1.  *  Snpra,  ?  7. 

'  Co.  Litt.  31,  a.;  Litt.  sec.  448,  681;  Perk.  sec.  304,  370;  Bro.  Ab.  tit.  Dower, 
pi.  75  ;  Sir  W.  Jones,  361  ;  2  Bl.  Com.  131  ;  4  Kent,  37. 

•  Perk.  sec.  304. 

1  Fitzh.  N.  B.  149 ;  Perk.  sec.  372  ;  T^itt.  sec.  448,  681  ;  Co.  Litt.  31,  a.;  Gilb. 
Dow. -391  ;  Bro.  Dow.  75  ;  Park,  Dow.  31. 

»•  Park,  Dow.  32  ;  4  Kent,  37,  38 ;  see  Perk.  sec.  371  ;  Co.  Litt.  31,  a.;  1  Greenl. 
Cruise,  176,  ?  20. 
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Indeed,  this  seisin  of  the  heir  is  said  to  be  a  continuation  of  the 
ancestor's  inheritance.^  The  difference  between  the  case  here 
stated,  of  a  title  acquired  by  descent  during  coverture,  where,  by 
operation  of  law  the  heir  is  eo  instanti  invested  with  seisin,  and 
the  case  noticed  in  a  previous  section,''  where  the  abatement  is 
supposed  to  take  place  before  the  marriage,  is  very  distinctly 
marked.  In  the  latter  case  a  mere  right  of  entry,  or  of  action, 
exists  in  the  heir  at  the  time  when  the  coverture  commences, 
which  right  he  fails  to  prosecute  to  actual  seisin.  In  the  former 
case  there  is  an  instant  of  time  during  the  coverture  in  which 
the  husband  is,  in  law,  seised  of  the  lands ;  this  instantaneous 
seisin  is  suflBcient  to  enable  the  right  of  dower  to  attach,  and 
a  subsequent  disseisin  is  not  permitted  to  divest  the  right  so 
attaching. 

25.  The  same  principle  applies  to  the  following  case  found  in 
Perkins :  "  If  land  be  leased  for  life,  the  remainder  to  J.  S.  in 
fee ;  and  J.  S.  marries,  and  the  lessee  dies,  and  a  stranger  enters,- 
and  J.  S.  dies  before  any  entry  made  by  him,  his  wife  shall 
have  dower  of  the  same  land."^  Here,  upon  the  very»  instant 
of  the  death  of  the  tenant  for  life,  the  remainder-man  becomes 
seised  in  law  of  the  freehold ;  the  subsequent  intrusion,  while 
operating  to  divest  this  seisin,  can  not  affect  the  right  of  dower 
which,  by  reason  thereof,  has  already  attached.^  But,  such 
where  the  nice  and  shadowy  distinctions  sometimes  taken,  that 
a  different-result  was  supposed  to  follow,  where,  upon  the  de- 
termination of  a  particular  estate,  the  tenant  of  that  estate  held 
over.  In  such  case  it  was  considered  necessary  for  the  husband 
to  enter  and  acquire  a  seisin  in  order  to  entitle  his  wife  to 
dower.*  This  distinction  was  placed  upon  the  ground  that 
were  a  particular  tenant  held  over  after  his  estate  was  deter- 
mined, the  implied  seisin  which  would  otherwise  have  devolved 
on  the  remainder-man  was  thereby  intercepted ;  for  the  particu- 
lar tenant  had  a  continuing  seisin  of  the  freehold,  though  under 
a  wrongful  title.*  But  where  lands  were  in  the  occupation  of 
tenants  under  leases  for  years,  it  was  held  that  the  reception  of 
the  rents  after  the  determination  of  the  particular  estate,  by  the 
person  whose  particular  estate  was  determined,  although  under 
claim  of  ownership  of  the  freehold,  would  not  operate  as  a  de- 
f"T.ement,  for  the  reason  that  the  possession  of  the  termors  for 

I   1  Eoper,  Husb.  and  Wife,  343.  ,  '  Ante,  §?  12,  13. 

»  Perk.  sec.  372.  *  Park,  Dow.  32. 

»  Bro.  Dow.  pi.  29 ;  4  Kent,  38.  «  P4rk,  Dow.  32,  33. 
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years  would  preserve  the  seisin  of  all  persons  becoming  entitled 
to  the  reversion.' 

26.  In  this  country,  as  in  England,  seisin  in  law  is  invariably 
regarded  as  sufficient  to  support  a  title  of  dower.*  Indeed,  as 
we  have  seen,  in  many  of  the  States,  the  distinction  between 
seisin  in  deed  and  seisin  in  law  is  praptically  abolished.' 

Conveyances  under  the  Statute  of  Uses  confer  seisin  in  law. 

27.  On  a  conveyance  under  the  statute  of  uses,  the  bargainee 
or  cestui  que  u^e,  by  operation  of  the  statute,  is  seised  in  law 
immediately  on  the  delivery  of  the  deed.  His  widow,  therefore, 
without  reference  to  the  great  English  dower  act,  would  be  dow- 
able,  although  there  had  been  no  entry  made,  nor  other  act 
done  by  the  ^husband  to  acquire  a  seisin  in  fact.*  This  prin- 
ciple has  been  resorted  to  in  modern  English  practice,  as  a 
means  of  avoiding  the  necessity  of  an  actual  entry,  in  cases  of 
exchange  and  partition.  It  has  become  usual  to  make  ex- 
changes and  partitions  by  conveyances  to  uses,  under  which  the 
estates  are  executed  immediately  on  the  delivery  of  the  deed, 
and  the  right  of  dower  attaches  without  any  entry  by  the  hus- 
band. And  in  the  case  of  a  bargain  and  sale  under  a  common 
law  authority  to  executors  to  sell,  as  the  vendee,  when  ascer- 
tained by  the  instrument,  is  considered  as  a  devisee,  and  the 
seisin  is  consequently  transferred  to  him  from  the  heir  without 
entry,  the  same  position  would  seem  to  hold  good." 

Shifting  uses. 

28.  Another  peculiarity  of  the  doctrine  of  uses  is  that  the 
freehold  may  be  made  to  shift  from  one  person  to  another  with- 
out the  formality  of  a  common-law  entry.  In  those  cases,  there- 
fore, it  would  seem  that  if  the  tenant  of  the  estate  which  is 

>  Carhampton  v.  Carhampton,  1  Ir.  Term  Rep.  576  ;  Park,  Dow.  33.  And  see 
Bnshby  ».  Dixon,  3  Bam.  &  Cress.  298,  10  Eng.  C.  L.  85,  where  it  is  held  that  an 
abatement  cannot  take  place  if  the  land  be  in  the  possession  of  tenant  for  years. 

2  Green  v.  Liter,  8  Cranch,  247  ;  Blood  v.  Blood,  23  Pick.  80 ;  Atwood  v.  Atwood, 
22  Pick.  -283 ;  Green  v.  Chelsea,  24  Pick.  78  ;  Eldredge  v.  Forrestal,  7  Mass.  253  ; 
Brown  v.  Wood,  17  Mass.  68  ;  Ware  v.  Washington,  6  Smedes  &  Marsh.  737  :  Mann 
V.  Bdson,  39  Maine,  25  ;  Borland  v.  Marshall,  2  Ohio  St.  R.  308  ;  Secrest  v.  McKenna, 
6  Rich.  Eq.  72  ;  Bowen  v.  Collins,  15  Geo.  100  ;  4  Kent,  39  ;  1  Washb.  Real  Prop. 
173,  §  5  ;  1  Hilliard,  Real  Prop.  82,  §  18,  2d  ed. 

»  Ante,  ?  11. 
'    «  Gilb.  Uses,  96  ;  Park,  Dow.  34  ;  2  And.  161  ;  1  Greenl.  Cruise,  171,  ?  21. 

»  Park,  Dow.  35. 
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defeated  by  force  of  a  conditional  limitation,  or  proviso  of  cesser, 
holds  over  after  the  event,  if  he  has  the  freehold  at  all,  it  would 
■  be  under  a  new  seisin,  the  result  of  a  constructive  disseisin  of 
the  person  entitled  to  the  benefit  of  the  limitation  or  proviso. 
In  this  case,  then,  there  would  seem  to  be  an  immediate  seisin 
in  law  in  the  person  in  whose  favor  thcshifting  use  operates, 
and  if  so,  his  wife  would  be  dowable  notwithstanding  the 
deforcement.^ 

The  doctrine  of  Uses  m  the  United.  States. 

29.  The  Statute  of  Uses  of  27  Henry  VIII.  has  not  been  re- 
enacted  in  any'  considerable  number  of  the  American  States. 
In  South  Carolina,''  Illinois,'  and  Missouri,*  it  has  been  adopted 
with  but  little,  if  any  modification.  By  the  Revised  Statutes  of 
Delaware  it  is  enacted  that  the  legal  estate  shall,  in  all  cases, 
accompany  the  use,  and  pass  with  it."  By  the  New  York  Re-  ^ 
vised  Statutes  it  is  provided  that  the  party  entitled  to  the  pos- 
session and  receipt  of  the  profits  of  land  shall  be  deemed  to  have 
the  legal  estate  to  the  same  extent  as  the  equitable  interest.* 
A  provision  of  similar  import  exists  in  the  statutes  of  Indiana,' 
Michigan,*  and  Wisconsin.'  In  Rhode  Island  every  deed  and 
covenant  to  stand  seised  transfers  the  possession  to  the  cestui  que 
use  without  further  ceremony.'"  In  all  those  States  which  pos- 
sess statutory  enactments  of  this  character,  deeds  of  conveyance 
made  in  pursuance  thereof  operate  directly  to  convey  the  land 
to  the  cestui  que  use,  and  hot  merely  to  raise  a  use  to  be  after- 
wards executed  by  the  statute  of  uses."  And  it  is  plain  that 
conveyances  thus  made  may  be  said,  in  general  terms,  to  invest 

,  1  These  are  the  views  expressed  by  Mr.  Park  on  this  subject.  He  remarks,  how- 
ever, that  he  does  not  recollect  to  have  met  with  any  authority  on  the  point.  Park, 
Dow.  34. 

2  See  Stat.  S.  C.  vol.  x.  Index,  "Uses."     [Eev.  Stat.  1873,  p.  465.] 
s  Stat.  111.  (1858,)  vol.  ii.  p.  958,  H  2,  3.     [Eev.  Stat,  by  Hurd.  1880,  p.  265,]     , 
<  Stat.  Misso.  (1845,)  p.  218,  eh.  32,   g   1.       [Rev.    Stat.    Mo.   1879,  vol.  i.  p. 
674.] 

«  Rev.  Stat.  1829,  p.  89,  §  1.     [Rev.  Code  1874,  p.  500.]  • 

s  2  Rev.  Stat.  N.  Y.  3d  ed.  p.  13.     [Rev.  Stat.  1882,  p.  2180.] 
1  Rev.  Stat.  1843,  ch.  28 ;   1  Rev.  Stat.   1852,  p.  503,  J  13.     [Eev.  Stat.   1881, 
sec.  2987.] 

8  2  Comp.  Laws  Mich.  (1857,)  pp.  824,  625.     [Comp.  Laws  1871,  p.  1330.] 
»  Wis.  Laws  (1849,)  ch.  57,  \  3  ;.  Laws  1858,  ch.  84,  §  3.     [Rev.  Stat.   1878,  p. 
618.] 

1"  Rev.  Stat.  1844,  p.  260,  ?  11  ;  Rev.  Stat.  (1857,)  p.  335,  ch.   146,  ?  1.     [Pub. 
Stat.  1882,  p.  443.]  "   1  Greenl.  Cruise,  340,.  note. 
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the  cestui  que  use  with  seisin  in  deed,  as  well  as  seisin  in  law, 
and  as  a  consequence,  to  entitle  his  wife  to  dower.^ 

Seisin  of  incorporeal  hereditaments. 

30.  In  respect  of  incorporeal  hereditaments,  the  general  rule 
is,  that  the  circumstances  equivalent  to  an  actual  seisin  of  those 
hereditaments  which  lie  in  livery  are  not  necessarj'  in  order  to 
confer  a  title  of  dower.  Therefore,  if  the  husband  purchase  a 
rent,  and  die  before  the  day  of  payment,  the  wife  is  neverthe- 
less entitled  to  be  endowed.^  The  rule  is  the  same  if  the  rent 
come  to  the  husband  by  descent.*  The  following  case,  from 
Perkins,  exemplifies  this  general  doctrine :  "  If  a  rent  be  granted 
to  a  man  in  fee,  and  he  accepts  the  grant,  and  takes  a  wife,  and 
at  the  day  of  payment  the  tenant  of  the  land  tenders  the  rent 
to  the  husband,  and  he  will  not  receive  it,  but  utterly  refuses  it, 
and  dies  before  any  receipt  of  the  rent  by  him,  or  by  any  other 
in  his  name,  or  for  him,  and  before  anything  paid  to  him  in 
name  of  seisin  of  the  rent,  yet  his  wife  shall  have  dower  of  the 
rent."^  This  conclusion  appears  to  rest  upon  the  principle  that 
by  the  conveyance  to,  and  acceptance  of  the  grant  by  the  hus- 
band, he  acquired  a  seisin  in  law  of  the  rent."  It  was  said, 
arguendo,  in  2  Siderfin,  110,  that  "  if  a  rent  be  granted  to  A. 
and  his  heirs,  to  commence  after  the  death  of  B.,  and  the  graftitee 
dies  before  B.,  yet  his  wife  shall  be  endowed."*  ,     , 

Tortious  seisin. 

31.  A  mere  naked  seisin  without  right,  such  as  the  seisin  of  a 
disseisor,'  an  abator,  an  intruder,  a  discontinuee,'  or  other  per- 
son having  the  freehold  and  inheritance  by  wrong,  is  regarded 
by  the  common  law  as  suflficient  to  enable  a  right  of  dower  to 

1  Upon  the  subject  of  Uses  in  the  United  States,  see,  also,  2  Washb.  on  Eeal  Prop. 
142,  et  seg.;  see,  also,  post,  eh.  19,  §  18. 

s  Park,  Dow.  35  ;  Bro.  Dow.  pi.  85  and  71. 

»  Bro.  Dow.  pi.  66  ;  fol.  249,  b.  pi.  S.  ♦  Sec.  873. 

*  1  Roper,  Hnsb.  and  Wife,  by  Jacob,  354. 

'  See,  also,  with  respect  to  curtesy  in  such  cases,  Co.  Litt.  29,  a.;  Bro.  Ten.  per 
le  curt.  pi.  5  ;  Perk.  sec.  469.  For  a  mora  extended  view  of  the  right  of  dower  in 
rents,  see  post,  ch.  18. 

T  17  E.  3,  24,  admitted  by  the  issue  ;  and  see  Litt.  sec.  448  ;  Countess  of  Berkshire 
V.  Vanlore,  Winch,  77  ;  Partington's  case,  Clayt.  71. 

'  Bro.  Discont.  de  possession,  pi.  7  ;  Bro.  Dow.  pi.  50 ;  Fitz.  Dow.  98  ;  Perk.  sec. 
420 ;  Park,  Dow.  37  ;  see  post,  ch.  17,  §J  20,  21. 
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attach,  as  against  all  persons  deriving  title  under  such  tortious 
seisin,  until  it  be  avoided  by  the  entry  or  action  of  the  person 
having  the  right,  or  by  operation  of  th«  law  of  remitter.^  Under 
this  doctrine  it  has  been  held  that  if  a  tenant  for  years  or  at 
will  make  a  feoffment  in  fee,  his  wife  is  entitled  to  be  endowed 
until  the  feoffment  is  defeated,  because  the  tenant,  in  making 
the  feoffment,  virtually  becomes  a  disseisor,  and  acquires  the 
freehold  of  the  land  by  disseisin.^  But  as  to  a  lessee  for  life, 
the  rule  is  said  to  be  different.  The  instantaneous  seisin  which 
he  acquires  in  making  a  feoffment  in  fee,  is  held  not  to  amount 
to  a  disseisin,  and  to  be  insufficient  to  entitle  his  wife  to  dower.' 
The  ground  of  this  distinction  is  not  very  apparent.  It  would 
seem,  upon  principle,  that  in  either  case  the  feoffee  would  be  es- 
topped from  denying  the  seisin  of  the  husband.*  In  the  Natura 
Brevium  of  Fitzherbert  it^s  laid  down  as  the  law,  that  where  a 
tenant  for  life  makes  a  feoffment  in  fee,  his  wife  shall  have 
dower  as  against  the  feoffee,  but  not  as  against  the  lessor  of  her 
husband." 

82.  In  a  Mississippi  case,  the  common-law  doctrine  respecting 
a  tortious  seisin  was  recognised  and  applied  in  its  full  extent. 
It  was  there  held  that  a  seisin  of  this  description,  though  main- 
tained by  the  husband  for  an  instant  only,  is  enough  to  entitle  , 
his  wife  to  dower,  as  against  strangers  and  those  claiming  under 
him.'  In  Pennsylvania,  in  a  case  where  the  husband  was  seised 
of  certain  lands,  and,  prior  to  his  second  marriage,  placed  his 
son  in  possession  thereof,  but  there  was  no  conveyance  of  the 
title,  and  the  wife  of  the  second  marriage  supposed  the  lands 
belonged  to  the  estate  of  her  husband  ;  and,  after  the  death  ,of 
the  husband,  the  son  set  up  a  title  adverse  to  his  co-heirs,  and 
claimed  to  hold  the  premises  under  a  parol  gift  from  his  father, 
dower  was  nevertheless  allowed  to  the  widow.' 


1  Bro.  Discont.  de  possession,  pi.  7  ;  Bro.  Dow.  pi.  50 ;  Fitz.  Dow.  98  ;  Perk.  sec. 
429  ;  Park,  Dow.  37.  [See  Toomey  v.  McLean,  105  Mass.  122.]  See  post,  ch.  17, 
§§  20,  21. 

2  Taylor's  case,  Sir  W.  Jones,  317  ;  cited  in  Hitchcock  v.  Harrington,  6  John.  E, 
293  ;   1  Prest.  Abstracts,  355  ;  Tud.  Cas.  44. 

3  Bro.  Dow.  pi.  30  ;  1  EoU.  676  ;  Jenk.  Cent.  3,  Ca.  1 ;  Co.  Litt.  81,  b.,  note  3. 
«  Park,  Dow.  44. 

*  Fitzh.  N.  B.  150,  margin  ;  accord.  I  Eoper,  Hush,  and  Wife,  by  Jacob,  368,  369. 

*  Bandolph  v.  Doss,  3  How.  Missis.  205. 
■1  Galbraith  v.  Greene,  13  S.  &  B.  85. 
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Jmnt  seisin. 

33.  The  common  law  also  imperatively  requires,  as  a  requisite 
of  dower,  that  the  seisin  of  the  husband  shall  be  a  sole  seisin. 
Upon  estates  held  in  joint  tenancy  no  right  of  dower  will  attach.' 
This  feature  of  the  common  law  is  preserved  in  3  and  4  Will. 
IV.,  chapter  105.*  The  rule  requires  that  there  shall  be  a  sole 
seisin,  both  of  the  freehold  and  of  the  inheritance :  and  if  the 
husband  have  the  freehold  and  inheritance  by  successive  limi- 
tations, and  either  of  these  estates  be  a  joint  estate,  the  title  of 
dower  will  be  excluded.  So  stringently  is  this  rule  applied,  that 
where  one  joint  tenant  aliens  his  share,  whereby  the  joint  ten- 
ancy is  severed,  and  the  possibility  of  survivorship  of  the  other 
joint  tenant  is  de'stroyed,  it  is  nevertheless  held  that  the  wife  of 
the  former  shall  not  be  etidowed,^  upon  the  principle,  it  is  said, 
ihat  the  same  act  of  the  husband  by  which  the  joint  estate  is 
severed,  operates  to  pass  the  fee  of  his  moiety  to  the  grantee.* 
But  it  is  not  necessary  that  the  sole  seisin  should  be  of  the  en- 
tirety. A  sole  seisin  of  the  freehold  and  inheritance  in  any 
particular  share  or  purparty  of  lands,  either  as  tenant  in  com- 
mon, in  coparcenary,  or  otherwise,  will,  to  the  extent  of  that 
share,  confer  the  right  of  dower.'  And  any  act  which  severs  or 
determines  the  joint  tenancy,  so  as  to  leave  a  sole  seisin  in  the 
husband  during  the  coverture,  will  remove  the  impediment,  and 
render  the  wife  dowable.*  But  in  cases  of  partition  between 
joint  tenants,  unless  made  by  conveyances  to  uses,'  the  wife 
would  not  be  dowable  until  the  partition  was  executed  by 
entry.* 

Jowi  seisin  rendered  sole  by  relation. 

34.  There  are  cases  to  be  found  in  the  old  books,  showing  that 
after  the  death  of  the  husband  a  joint  seisin  may,  in  some  in- 
stances, become  a  sole  seisin,  by  relation,  and  the  widow  conse- 

1  Litt.  sec.  45  ;    1  BoU.  Abr.  676  ;  Fitzh.  N.  B.  147,  (E.)  ;  Cowley  v.  Anderson, 
Toth.  83.     This  last  case  refers  to  cnrtesy. 
«  Sec.  2. 
»  Fitzh.  N.  B.  150  ;  Bro.  Dow.  pi.  30 ;  Co.  Litt.  81,  b. ;  4  Kent,  37. 

*  Ibid.  1   Roper,  Husb.  and  Wife,  367,  (by  Jacob.)      [GockriU  v.  Armstrong,  31 
Ark.  580.] 

*  Litt.  sec.  45  ;  Co.  Litt.  37,  h.;  1  Roll.  Abr.  676  ;  Sutton  v.  Rolfe,  8  Levinz,  84. 

*  Gilb.  Uses,  404 ;  Perk.  sec.  837  ;  Park,  Dow.  40. 

1  See  ante,  i  27.  »  Park,  Dow.  84. 
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quently  be  entitled  to  dower.  Tljese  are  cases  of  joint  limitar 
tions  to  husband  and  wife ;  as  if  lands  be  given  to  husband  and 
wife,  and  the  heirs  of  the  husband,  or  the  heirs  of  their  two 
bodies,  or  to  their  heirs,  and  the  husband  die ;  here  the  wife,  if 
she  do  no  act,  subsequent  to  the  decease  -of  her  husband, 
amounting  to  an  agreement  to  the  joint  estate,  may  waive  it, 
and  claim  her  dower :  "  For,"  says  Perkins,  "  she  shall  not  be 
compelled  to  take  by  purchase'  immediately  against  her  will, 
and  she  could  not  disagree  to  it  before  the  death  of  her  hus- 
band ;  and  the  bringing  of  the  writ  of  dower  is  a  disagreement 
to  take  according  to  the  purchase,  and  that  shall  relate  to  the  time 
of  the  purchase.'"  And  Lord  Coke  remarks  that  "  thereby  in 
judgment  of  law  the  husband  shall  be  said  sole  seised  ah 
initio,  for  otherwise  the  wife  can  not  be  endowed,  and  yet  in 
truth  the  husband  and  wife  were  joint  tenants  during  all  the 
coverture;  but  now  the  refusal  shall  have  such  relation,  that  in 
judgment  of  law,  the  husband  was  ah  initio  sole  seised ;  and 
therewith  agrees  the  book  in  11  Ed.  III.,  tit.  Dow.  63,  where  the 
case  was,  lord  and  tenant  of  a  house  held  by  homage,  and  10s. 
rent.  -The  tenant  enfeoffed  W. ;  the  lord  granted  the  seigniory 
to  husband  and  wife  in  tail ;  W.  attorned,  the  husband  died,  the 
seigniory  survived  to  the  wife,  and  she  brought  a  writ  of  dower,  in 
bar  of  which  the  lord  pleaded  acceptance  of  homage,  by  which 
it  was  admitted  that  the  writ  of  dower  did  lie."^ 

35.  A  question  is  made  by  Perkins,  whether,  if  the  grant  be 
made  to  the  husband  and  wife  for  the  life  of  the  husband,  the  re- 
mainder to  the  right  heirs  of  the  husband,  the  wife  can  disa- 
gree :  "  Because,"  he  remarks,  "  the  estate  of  the  wife  is  deter- 
mined by  the  death  of  the  husband."  He  adds,  also,  that  "  it 
hath  been  said  that  a  disagreement  can  not  be  had  to  an  estate 
after  the  estate  determined."*  In  the  next  section,  however,  he 
proceeds  to  answer  this  objection  as  follows :  "  But  it  seems,  in 
this  case,  the  wife  may  disagree  by  bringing  a  writ  of  dower, 
although  the  estate  be  determined :  for  otherwise,  by  such 
means,  the  wife  might  be  ousted  of  her  dower  in  every  purchase 
made  by  her  husband ;  and  yet  during  the  marriage,  she  is 
always  by  law  under  the  government  of  the  husband,  in  such 

1  Perk.  sec.  352. 

2  Butler  &  Baker's  Case,  3  Co.  27,  b.;  see,  also,  1  And.  350  ;  Fitzh.  N.  B.  194,  B.; 
Vin.  Abr.  Dower,  H.,  pi.  12  ;  Bac.  Abr.  Joint  Tenants,  A.  It  seems  that  a  widow's 
disclaimer  by  deed  will  be  sufficient.  See  Townson  v.  Tickell,  3  Barn.  &  Aid.  31  ;  5 
Eng.  C.  L.  819.  »  Perk.  sec.  352. 
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manner  that  she  can  not  give  away  any  manner  of  profit  aris- 
ing out  of  the  same  knds,  without  his  leave ;  and  she  can  not 
disagree  to  the  same  estate  during  the  marriage.'" 

Transitory  seisin. 

36.  Where  the  seisin  of  the  husband  is  for  a  transitory  instant 
only,  as  where  the  same  act  which  gives  him  the  estate  also 
conveys  it  out  of  him,  or  where  he  is  the  mere  conduit  employed 
to  pass  the  title  to  a  third  person,  no  right  of  dower  arises. 
Perhaps  no  principle  of  the  law  can  be  said  to  have  become 
more  firmly  or  thoroughly  established  than  this.* 

37.  Occasional  instances  of  the  application  of  this  doctrine 
may  be  found  in  the  ancient  books  of  the  law.  Thus,  in  the  14 
of  Henry  IV.  we  find  the  courts  holding  that  if  one  joint  tenant 
make  a  feoffment  in  fee  of  his  moiety,  his  wife  shall  ngt  be  en- 
dowed of  such  moiety,  for  the  reason  that  he  had  a  sole  estate 
but  for  a  transitory  instant  of  time.^  The  same  act  which  gave 
him  a  sole  estate  also  conveyed  it  away  from  him.  And  upon 
this  principle  it  was  also  adjudged  that  if  a  "  tenant  for  life 
makes  a  feoffment  in  fee  and  dies,  the  wife  shall  not  have  dower, 
for  though  the  husband  gave  a  fee  simple  by  alienation,  yet  he 
was  never  seised  in  fee  so  as  she  might  have  dower."*  So  in  the 
3  Henry  IV.  it  was  determined  that  "  if  a  lessee  for  life  leases 
for  the  life  of  another,  his  wife  shall  not  be  endowed,  for  he 
gains  this  fee  in  an  instant.""  The  same  doctrine  has  been 
applied  in  the  case  of  a  conuzee  of  a  fine :  "  If  the  conuzee  of 
a  fine  dqth  grant  and  render  the  land  to  the  conuzor,  the  wife 
of  the  conuzee  shall  not  be  endowed."'  A  case  reported  by  Coke 
may  also  be  referred  to  as  furnishing  an  illustration  of  this  rule. 
In  that  case,  the  husband,  who  was  seised  in  special  tail,  made 
a  deed  of  feoffment  to  the  use  of  himself  for  life,  and  afterwards 

1  Perk.  see.  353  ;  and  see  Greening's  note  to  sec.  352,  accord.;  1  Koper,  Husb.  and 
Wifp,  by  Jacob,  361.  For  a  further  discussion  of  the  subject  of  joint  tenancy  as  con- 
nected with  the  law  of  dower,  see  infra,  chap,  16,  where  the  American  cases  are  col- 
lected and  considered. 

2  2  Bl.  Com.  132  ;  4  Kent,  38  ;  1  Roper,  Husb.  and  "Wife,  by  Jacob,  374  ;  Park, 
Dow.  43.    [Fontaine  «.  Boatmena'  Savings  Institution,  57  Mo.  552.] 

>  14  H.  4,  13,  b.;  34  E.  I.  Dow.  179  ;  and  see  Fitzh.  N.  B.  150  (K.);  Co.  Litt. 
31  b, ;  Jenk.  Cent.  3,  Ca.  1 ;  and  vide  supra,  J  33. 

■•  Bro.  Dow.  pi.  30;  1  Roll.  676;  Jenk.  Cent.  8,  Ca.  1;  Co.  Litt.  31,  b.,  note.  3. 
See,  however,  upon  this  point,  ante)  J  31. 

»  8  H.  4,  6.  '  Lord  Cromwell's  Case,  2  Co.  77. 


272  THE  LAW  OP  DOWER.  -[CH.  XII, 

to  the  use  of  his  son  in  tail,  and  executed  a  letter  of  attorney 
to  make  delivery.  Before  livery  he  took  the  demandant  to  wife, 
and  after  livery  to.  those  uses  was  made,  the  husband  died, 
and  the  question  was  whether  the  wife  was  dowable  of  the  lands. 
It  was  adjudged  that  she  was  not :  That  the  estate  held  by  the 
husband  before  the  feoffment  was  not  subject  to  dower,  and  the 
interest  acquired  by  virtue  of  the  feoffment  and  livery  being 
eodem  instanti  drawn  out  of  him,  invested  him  with  no  new 
seisin  upon  which  that  right  attached.  .Three  cases  were  there 
put  in  which  the  wife  would  not  be  dowable ;  as  where  a  tenant 
for  life,  or  a  joint  tenant  makes  a  feoffment,  or  where  a  married 
man  takes  a  fine,  and  by  the  same  fine  renders  the  lands  to  an- 
other in  tail.  Tt  was  held  that  in  each  of  these  cases,  by  reason 
of  the  transitory  nature  of  the  seisin,  there  would  be  no  right 
of  dower.' 

38.  Nash  v.  Preston"  is  another  old  case  showing  that  a  tran- 
sitory seisin  is  insufficient  to  give  dower;  and  in  the  later  case 
of  Sneyd  v.  Sneyd  *  the  same  principle  was  recognised  by  Sir 
Joseph  Jekyll,  Master  of  the  Rolls.  In  that  case  a  question 
arose  whether  certain  copyhold  lands  were  to  be  included  in  an 
assignment  of  dower.  On  behalf  of  the  widow  it  was  insisted 
that  they  should  be  so  included,  for  the  reason  that  the  husband 
had  the  freehold  of  the  copyhold  estates  in  him  as  lord  of  the 
manor,  the  manor  having  been  purchased  by  him,  and  contain- 
ing as  well  copyhold  as  freehold.  It  was  also  claimed  that  if  the 
husband  had  granted  out  the  copyhold  estates,  yet  the  instanta- 
neous seisin  he  acquired  at  the  time  of  the  purchase  was  sufiicient 
to  entitle  his  wife  to  her  dower,  and  that  no  after  act  of  his  could 
divest  the  right  which  had  thus  once  attached.  But  the  Master 
of  the  Rolls  did  not  concur  in  this  view  of  the  law :  "  Though 
no  cases  have  been  cited  on  either  side,"  he  observed,  "  and  this 
seems  to  be  a  new  point,  yet  I  should  think  that  this  instanta- 
neous seisin  of  the  freehold  of  the  purchased  copyhold  estates  in 
the  husband,  will  not  entitle  the  defendant's  wife  to  her  dower, 
for  notwithstanding  there  may  be  no  case  of  the  same  nature 
with  this,  yet  it  may  be  governed  by  reason  and  general  rules 
of  law ;  as  for  instance,  the  conuzee  of  a  fine  is  not  so  seised  as 
to  give  his  wife  a  title  to  dower ;  and  in  the  case  of  a  use  the 

J  AncottK.  Catherick,  Cro.  Jac.  615.     See  opinion  per  Spencer,  Judge,  in  Stow  v. 
Tifft,  15  John.  R.  462,  463. 

2  Nash  V.  Preston,  Cro.  Car.  190,  '  Sneyd  v.  Sneyd,  1  Atk.  442. 


CH.  XII.]  SEISIN  AS  A  BEQUISITE  OF  DOWEE.  273 

widow  of  a  trustee  has  been  determined  to  have  no  claim  of 
dower  from  such  a  momentary  seisin.'" 

Conveyance  by  deed  and  simultaneous  reconveyance  by  mortgagee- 
mortgage  has  a  transitory  seisin  only. 

39.  To  .this  principle  may  also  be  referred  the  well-settled 
doctrine  that  where  a  deed  for  lands  is  executed,  and  simulta- 
neously therewith  the  purchaser  gives  back  a  mortgage  upon  the 
same  lands  to  secure  any  portion  of  the  purchase-money,  he 
acquires,  as  against  the  holder  of  the  mortgage,  no  such  seisin 
as  will  entitle  his  wife  to  dower.  The  deed  and  mortgage, 
although  in  themselves  separate  and  distinct  instruments, 
nevertheless,  under  the  circumstances  above  stated,  are  regarded 
as  parts  of  the  same  contract.  They  take  effect  at  the  same 
time,  and  the  giving  of  the  deed  upon  the  one  part  and  of  the 
mortgage  upon  the  other,  is  held  to  constitute  but  a  single  act, 
atid  to  result  in  clothing  the  purchaser  with  the  seisin  for  a 
transitory  instant  only.  With  but  rare  exceptions,  this  is  the 
established  doctrine  of  the  American  courts.^ 

40.  Nor  is  it  necessary  that  the  mortgage  should  be  made  di- 
rectly to  the  vendor.  It  is  sufficient  if  it  be  made  to  a  third 
person  for  his  benefit.'  And  where  the  mortgage  is  of  even 
date  with  the  deed,  and  both  instruments  are  recorded  at  the 
same  time,  the  mortgage,  although  not  made  to  the  vendor, 

1  See,  also,  Vin.  Abr.  tit.  Dower,  (G.,)  pi.  5  ;  2  Vem.  58  ;  Topker's  case,  2  Co.  67. 

2  .Holbrook  v.  Finney,  4  Mass.  566  ;  Clark  v.  Munroe,  14  Mass.  351  ;  Coates  v. 
Cheever,  1  Cow.  460 ;  Jackson  ».  Dewit,  6  Cow.  316 ;  Stow  v.  Tift,  15  John.  458, 
463 ;  Bell  v.  Mayor  of  New  York,  10  Paige,  49  ;  Kittle  v.  Van  Dyck,  1  Sandf.  Ch. 
76  ;  s.  c.  3  N.  Y.  Leg.  Obs.  126  ;  Ctinningham  v.  Knight,  1  Barlj.  399  ;  Mills  v.  Van 
Voorhies,  23  Barb.  125  ;  8.  o.  20  N.  Y.  (6  Smith,)  412  ;  Ballard  v.  Bowers,  10  N.  H. 
500  ;  Griggs  v.  Smith,  7  Halst.  22  ;. Bogie  v.  Eutledge,  1  Bay,  312  ;  Crafts  v.  Crafts, 
2  McCord,  54  ;  McCauley  v.  Grimes,  2  Gill  &  John.  318  ;  Grant  v.  Dodge,  43  Maine, 
489  ;  Whitehead  v.  Middleton,  2  How.  Miss.  692  ;  Welch  v.  Buckins,  9  Ohio  State  E. 
331  ;  Gilliam  v.  Moore,  4  Leigh,  30;  Nottingham  u.  Calvert,  1  Smith,  (Ind.)  399  ; 
s.  c.  1  Carter,  527  ;  Eslava  v.  Lepretre,  21  Ala.  504  :  Wheatley  a.  Calhoun,  12  Leigh, 
264 ;  Adams  v.  Hill,  9  Fcst.  N.  H.  202  ;  Smith  v.  Stanley,  37  Maine,  1 1  ;  Young  v. 
Tarbell,  Ibid.  509  ;  Mayburry  v.  Brien,  15  Pet.  21  ;  Beed  v.  Morrison,  12  S.  &  E. 
18 ;  Bands  v.  Kendall,  15  Ohio  E.  671 ;  Sherwood  v.  Vandenburgh,  2  Hill,  303 ; 
Hobbs  V.  Harvey,  4  Shepl.  80  ;  Gully  v.  Eay,  18  B.  Mon.  107,  114  ;  Garten's  Heirs 
V.  Bates,  4  B.  Mon.  366  ;  Gammon  v.  Freeman,  31  Maine,  243 ;  Moore  v.  EoUins, 
45  Maine,  493.  [Thomas  v.  Hanson,  44  Iowa,  651.  See  contra,  Slaughter  v.  Cul- 
pepper, 44  Ga.  319.]  This  rule  is  also  embodied  in  the  statutes  of  several  of  the  States. 
See  ch.  23. 

'  Cunningham  ti.  Knight,  1  Barb.  399. 
VOL.  I. — 18 


274  THE  LAW  OF  DOWEK.  [CH.  XII 

will  be  presumed  to  haye  been  executed  for  the  purchase-money 
cotemporaneously  with  the  conveyance,  and  the  right  of  dower 
of  the  wife  of  the  mortgagor  will  therefore  be  limited  to  the 
equity  of.  redemption.'  Nor  does  it  make  any  difference  that 
other  premises  of  the  mortgagor  are  included  in  the  same  mort- 
gage as  a  further  security  for  the  purchase-money.^  And  where 
the  vendor  never  had  the  legal  title,  but  procured  his  own  ven- 
dor to  make  a  conveyance  to  the  vendee  of  the  former,  and-  at 
t|he  same  time  took  from  such  vendee  a  mortgage  to  himself  for 
the  purchase-money,  the  same  principle  applies.  Thus,  where 
A.  had  purchased  land  from  B.  by  title  bond,  and  after  paying 
for  the  land,  but  before  receiving  a  conveyance,  sold  to  C,  and 
by  agreement  a  deed  was  executed  by  B.  directly  to  C,  and  C. 
at  the  same  time  executed  a  mortgage  to  A.  to  secure  the  pur- 
'  chase-money  due  from  C.  to  A.,  it  was  held  that  the  wife  of  C. 
was  not  entitled  to  dower  as  against  the  mortgagee.'  So  where 
A.  had  given  his  note  to  B.  for  a  tract  of  land,  and  by  agree- 
ment B.  conveyed  the  land  to  C,  who  therefor,  and  at  the  same 
time,  conveyed  another  tract  of  land  to  A.,  and  A.  at  the  same 
time  gave  a  mortgage  thereon  to  B.  as  security  for  the  payment 
of  the  note  of  A.,  it  was  held  that  the  momentary  seisin  of  A. 
did  not  entitle  his  wife  to  dower  in  the  premises  thus  conveyed 
to  him  by  C*  And  if  the  purchaser  make  a  deed  of  trust  to 
secure  the  purchase-money,  instead  of  a  mortgage,  it  is  equally 
effectual  to  exclude  the  dower  of  his  wife.® 

41.  The  rule  is  the  same  where  a  third  person  advances  the 
consideration-money  for  the  lands,  and  takes  from  the  vendee, 
to  whom  they  are  conveyed  by  the  vendor,  a  mortgage  to  secure 
the  repayment  of  the  money  thus  advanced.  It  has  been  de- 
termined in  the  courts  of  several  of  the  States  that  in  cases  of 
this  description,  the  right  of  dower  of  the  wife  of  the  vendee  is 
subordinate  to  the  lien  of  the  mortgage." 

'  Cunningham  v.  Knigh^,  1  Barb.  399.     See  Moore  v.  Eollins,  45  Maine,  493. 

°  Moore  v.  Rollins,  45  Maine,  493. 

»  Welch  V.  Buckins,  9  Ohio  State  Rep.  331. 

*  Gammon  v.  Freeman,  31  Maine,  243. 

'  Gilliam  v.  Moore,  30.  [George  v.  Cooper,  15  W.  Va.  666.]  See  Moore  v.  Gil- 
liam, 5  Munf.  346,  dubitanter, 

1  Kittle  «.  Van  Dyck,  1  Sandf.  Ch.  R.  76  ;  s.  c.  3  N.  T.  Leg.  Obs.  126  ;  Gammon 
V.  Freeman,  31  Maine,  243;  Smith  v.  Stanley,  37  Maine,  11  ;  Clark  e.  Mnnroe,  14 
Mass.  351  ;  Mayburry  ti.  Brien,  15  Pet.  21.  [Glenn  v.  Clark,  53  Md.  580;  King  w. 
Stetson,-'  11  Allen,  407;  Jones  v,  Parker,  51  Wis.  218.  See,  however,  Calmes  ti, 
McCraken,  8  S,  Car.  87  ;  Smith  v.  MoCarty,  119  Mass.  519.]  See  Cminingham  v. 
Knight,  1  Barb.  399 ;  4  Kent,  89  ;   1  Washb.  Real  Prop.  176. 
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42.  A  case  was  recently  determined  in  Virginia  in  which  the 
rule  now  under  consideration  received  a  very  liberal  construc- 
tion. By  the  terms  of  a  contract  for  the  sale  of  land,  the  vendee 
was  to  execute  a  mortgage  to  secure  the  purchase-  money,  imme- 
diately upon  receiving  a  conveyance,  but  by  reason  of  some 
disagreement  as  to  thie  terms  of  the  mortgage,  its  execution  was 
postponed  some  ten  months  after  the  deed  was  delivered.  It 
was  held,  however,  that  in  equity  the  mortgage  was  to  be  treated 
as  having  been  delivered  at  the  time  agreed  upon,  and  conse- 
quently that  the  rights  of  the  mortgagee  were  paramount  to  the 
claim  of  dower.^ 

43.  In  the  case  of  M'Cauley  v.  Grimes,^  lands  came  to  certain 
parties  by  descent.  They  agreed  by  parol  that  the  entire  estate 
of  the  ancestor  should  be  equally  divided  among  them,  aiid  in 
pursuance  of  this  agreement  one  of  the  parties,  who  had  re- 
ceived from  the  ancestor  prior  to  his  death  a  conveyance  for  a 
portion  of  his  estate,  reconveyed  the  same  to  a  coheir,  the  latter 
at  the  same  time  giving  bonds  to  all  the  heirs  for  the  payment 
to  each  of  a  certain  stipulated  sum  of  money  for  their  respective 
shares  in  the  lands  so  conveyed  to  him,  and  securing  the  pay- 
ment thereof  by  mortgage  upon  the  same  lands.  It  was  held 
that  his  widow  was  not  entitled  to  dower  as  against  the  mort- 
gage. And  where  the  husband  had  acquired  a  seisin  of  lands 
to  enable  him  to  mortgage  the  same,  and  the  wife  joined  in  the 
mortgage,  but  failed  to  acknowledge  it,  it  was  decided  that  she 
was  not  dowable  of  the  lands."  But  where  lands  had  been  con- 
veyed subject  to  a  right  of  repurchase  in  the  grantor,  it  was 
held  that  the  transaction  did  not  constitute  a  mortgage,  and 
that  the  wife  of  the  grantee  was  entitled  to  dower.* 

44.  It  is  not  essential  to  the  application  of  this  rule  that  the 
two  instruments  should  correspond  in  date,  provided  they  are 
delivered  at  the  same  time,  as  they  take  effect  from  the  time  of 
delivery  only.  And  it  is  competent  to  show  by  parol  at  what 
time  the  delivery  was  actually  made.' 

45.  The  result  i?  the  same,  so  far  as  the  right  of  dower  is  con- 
cerned, whether  the  reconveyance  by  the  vendee  be  in  fee,  or 
for  life,  only.    In  a  case  which  arose  in  New  Hampshire,  a  tract 

1  Wheatley  v.  Calhoun,  12  Leigh,  264. 
'  McCauley  v.  Grimes,  2  Gill  and  John.  318. 

»  Bogie  V.  Rutledge,  1  Bay,  312.  *  Chase's  case,  1  Bland,  206. 

'  Mayhurry  v.  Brien,  15  Pet.  21  ;  Beed  v,  Morrison,  12  S.  &  E.  18  ;  1  Washb 
Real  Prop,  178. 
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of  land  was  conveyed  in  fee  by  a  father  to  his  son,  and  the  son 
at  the  same  time  reconveyed  to  the  father  for  the  life  of  the  lat- 
ter. The  deed  of  reconveyance  contained  a  stipulation  that  the 
son  should  not  be  disturbed  in  his  possession  of  the  premises  so 
long  as  he  performed  the  conditions  of  a  certain  bond  executed 
by  him,  by  which  he  had  undertaken  to  furnish  a  maintenance 
to  the  father  for  the  period  of  his  natural  life.  After  holding 
the  land  for  several  years,  the  son  left  the  country,  and  thence- 
forth neglected  to  furnish  the  stipulated  maintenance ;  where- 
upon the  father  entered  upon  the  premises,  and  continued  in 
possession  until  his  death.  The  son  died  during  the  lifetime  of 
the  father,  and  his  widow  applied  for  dower  in  the  land.  It  was 
held  that  although  the  reconveyance  was  intended  as  a  security 
for  the  performance  of  the  conditions  of  the  bond,  it  neverthe- 
less did  not  constitute  a  mortgage.  It  was  also  held  that  the 
seisin  acquired  by  the  son  was  not  such  as  would  entitle  his 
widow  to  dower.^  With  regard  to  this  case,  it  will  be  observed, 
that  although  the  reconveyance  did  not  affect  the  reversion,  but 
left  that  estate  in  the  son,  yet  as  to  the  present  freehold  he  had 
but  a  transitory  seisin.  That  estate  passed  from  him  by  the 
same  transaction  which  conveyed  it  to  him.  And  as  the  com- 
mon law  does  not  give  dower  in  a  reversionary  interest  where 
there  is  an  outstanding  precedent  freehold  estate ;"  and  as  the 
father  had  entered  for  breach  of  the  conditions  of  the  bond, 
while  the  son  was  living,  and  so  became  seised  in  fact  of  the  es- 
tate for  life,  it  is  clear  that  the  decision  of  the  court  was  strictly 
in  accordance  with  principle.' 

46.  Cases  have  been  decided  in  Kentucky  which  appear  to 
conflict,  to  some  extent,  with  the  general  current  of  authority 
upon  the  doctrine  above  discussed.  In  one  case  a  purchaser  of 
lands,  upon  the  same  day  of  receiving  the  conveyance,  executed 
a  mortgage  of  the  same  lands  to  the  creditors  of  the  vendor,  in 
satisfaction  of  their  demands  against  the  latter.  It  was  held 
that  the  dower  right  of  the  wife  of  the  purchaser  was  paramount 
to  the  lien  of  the  mortgage.*  The  same  ruling  was  made  in  a 
case  where  a  grantee  of  lands,  at  the  time  of  receiving  the  con- 

1  Moore  v.  Esty,  5  N.  H.  479. 

'  Supra,  ch.  11,  5  5  ;  infra,  ch.  1.5. 

'  Park  on  Dower,  154  ;  infra,  ch.  15. 

'  McClure  v.  Harris,  12  B.  Mon.  261  ;  see,  also,  Blair  v.  Thompson,  11  Gratt.  441. 
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Veyance,  reconveyed  them  to  a  third  person  in  trust  to  secure 
the  payment  of  certain  debts  due  from  the  grantor.^ 

47.  One  important  element  of  the  rule  above  considered  should 
here  be  noticed-:  In  order  to  deprive  the  wife  of  her  dower,  the 
claim  of  the  mortgagee  must  proceed  from  the  same  transaction 
that  gave  the  husband  his  seisin.  Therefore,  where  a  mortgage 
was  given  by  the  vendee  to  the  vendor,  to  secui^e  the  purchase- 
money  of  the  lands  mortgaged,  and  afterwards  a  third  person 
discharged  the  mortgage,  and  took  a  new  mortgage  to  himself 
from  the  vendee  to  secure  the  repayment  of  the  moneys  advanced 
for  that  purpose,  it  was  held  that  the  wife  of  the  vendee  was 
entitled  to  dower.^  And  in  the  same  State  it  was  determined 
that  where  it  is  claimed  in  defence  to  an  action  for  dower,  that 
a  mortgage  for  the  purchase-money  was  executed  by  the  hus- 
band simultaneously  with  the  delivery  to  him  of  the  deed,  the 
onus  rests  upon  the  defendant  of  showing  that  the  two  instru- 
ments constituted  'but  one  transaction.' 

48.  A  case  recently  decided  in  New  Hampshire,  by  reason  of 
its  peculiar  character,  is  deserving  of  especial  notice.  Certain 
lands  in  Lancaster  were  conveyed  by  A.  to  B.,  on  the  2d  of  June, 
1821.  On  the  9th  of  the  same  month,  0.  conveyed  to  B.  certain 
other  lands  in  Greenland,  and  B.  immediately  executed  to  A.  a 
mortgage  upon  th9  lands  in  Greenland,  to  secure  the  purchase- 
money  of  the  lands  in  Lancaster.  The  court,  acting  upon  the 
idea  that  here  was  but  a  transitory  seisin  of  the  premises  situate 
in  Greenland,  refused  to  allow  the  widow  of  the  vendee  to  be 
endowed  thereof,  except  upon  condition  that  she  contributed  to 
the  satisfaction  of  the  mortgage  debt.*  The  correctness  of  this 
decision  has  been  questioned,  and  with  apparent  reason.'  If 
the  right  to  be  endowed  is  to  be  tested  by  the  simple  question 
whether  the  seisin  is  transitory  only,  without  reference  to  the 
character  of  the  interest  actually  acquired  by  the  husband,  the 
ruling  of  the  court  was  undoubtedly  correct.    But  it  is  believed 

*  Tevis  V.  Steele.  4  Mon.  339  ;  Bailey  v.  Duncan,  Ibid.  2.'56  ;  but  see  Gully  v.  Ray, 
18  B.  Mon.  114. 

'  Gage  V.  Ward,  25  Maine,  101.  [Smith  v.  McCartney,  119  Mass.  519.  In  Raw- 
lins V.  Lowndes,  34  Md.  639,  a  mortgage  for  purchase-money  was  not  acknowledged 
and  delivered  until  sixteen  days  after  the  sale  thereof,  although  bearing  even  date  with 
the  deed.  It  was  held  that  the  mortgagor  had  acquired  in  the  intexAn  such  a  beneficial 
interest  as  would  entitle  his  wife  to  dower.] 

*  Grant  v.  Dodge,  43  Maine,  489. 

*  Adams  v.  Hill,  9  Fost.  N.  H.  202  ;  and  see  Gammon  v.  Freeman,  31  Maine,  248. 
«  1  Washb.  Real  Prop.  176,  note. 
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that  this  is  not  the  true  test  to  be  applied.  If  the  hushand 
mortgage  lands  of  which  he  is  seised,  to  a  third  person,  to  secure 
a  debt  which  does  not  originate  from,  and  has  no  connection 
with,  the  purchase  of  the  lands,  the  general  rule  is  that  the  wife 
is  not  affected  by  the  mortgage ;  and  the  fact  that  the  mortgage 
is  executed  immediately  after  the  seisin  has  attached,  will  not, 
it  is  apprehended,  make  any  material  difference  in  the  case.  In 
Maine  the  question  has  been  decided  directly  to  the  contrary  of 
the  ruling  of  the  New  Hampshire  court.  A  husband,  at  the  same 
time  that  he  received  a  deed  for  lands,  conveyed  them  by  deed 
to  a  third  person,  and  it  was  determined  that  inasmuch  as  he 
had  been  seised  beneficially,  although  for  an  instant  only,  the 
wife  should  have  her  dower,'  and  this  holding  would  seem  to 
be  in  accordance  with  correct  principle,  and  the  general  tenor 
of  the  authorities. 

Instantaneous  seisin. 

49.  Subject  to  the  qualifications  and  exceptions  set  forth  in 
the  foregoing  division  of  this  chapter,  tl;ie  rule  of  the  common 
law  is,  that  a  beneficial  seisin  by  the  husband,  for  a  single 
instant  of  time,  is  sufficient  to  clothe  the  wife  with  the  right  of 
dower.^  Instances  of  the  application  of  this  rule  have  been 
noticed  on  a  previous  page ;  as  where  lands  descended  upon  the 
husband  during  the  coverture,  and  a  stranger  abates  upon  them 
in  the  instant  of  the  ancestor's  death  f  or  where  the  husband  is 
seised  of  a  remainder  or  reversion  expectant  upon  an  estate,  of 
freehold,  and  the  latter  estate  determines  during  the  coverture 
by  the  expiration  of  the  time  comprised  in  its  limitation,  and  a 
stranger  immediately  intrudes  upon  his  seisin.*  In  either  of 
these  cases  the  instantaneous  seisin  is  sufficient  to  enable  the 
estate  of  dower  to  attach.  This  principle  is  further  illustrated 
by  the  old  and  often  quoted  case  of  Broughton  v.  Randall,* 
which  arose  in  Wales.  In  that  case  a  father  was  tenant  for  life, 
remainder  to  his  son  in  tail,  remainder  to  the  right  heirs  of  the 
father.     Both   fa'ther   and   son   were  attainted  of  felony,  and 

1  Stanwood  v.  Dnnning,  2  Shep.  290  ;  See  Tevis  v.  Steele,  4  Mon.  339. 

a  Co.  Litt.  31,  a.;  2  Bl.  Com.  132  ;  1  Eoper,  Husb.  and  Wife,  by  Jacob,  373  ;  4 
Kent,  39. 

s  Ante,  ?  24.  •*  Ante,  ?  25. 

5  Broufrhton  v.  Randall,  Noy.  64  ;  Cro.  Eliz.  502.  In  the  latter  book  the  facts  are 
somewhat  differently  stated.     Sec  2  Bl.  Com.  132. 
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executed  at  the  same  time,  being  both  hanged  in  one  cart.  The 
son  had  no  issue  of  his  body.  It  was  proved  by  witnesses  who 
were  present  at  the  execution  that  the  father  moved  his  feet 
after  the  death  of  the  son,  and,  upon  this  evidence,  it  was  found 
by  verdict  that  the  father  died  seised  of  an  estate  in  fee  by  sur- 
vivorship, of  which  his  wife  had  a  right  to  be  endowed,  and  she 
had  judgment  accordingly.*  The  common-law  rule  that  instan- 
taneous seisin,  accompanied  by  a  beneficial  interest  in  the  hus- 
band, is  sufficient  to  confer  dower,  is  very  generally  recognised 
in  the  United  States.^ 

'  With  respect  to  questions  of  survivorship  between  persons  perishing  by  the  same 
calamity,  see  Taylor  v.  Diplack,  2  Phill.  261  ;  1  Greenl.  Ev.  H  29,  30. 

'  Holbrook  v.  Finney,  4  Mass.  566  ;  Coates  v.  Cheever,  4  Cowen,  460 ;  Griggs  v. 
Smith,  7  Halst.  22  ;  Stanwood  v.  Duuning,  2  Shepl.  290 ;  Randolph  v.  Doss,  3  How. 
Miss.  205 ;  Crafts  ».  Crafts,  2  McCord,  54  ;  Douglass  v.  Dixon,  11  Rich.  Law  R. 
417  ;  Arrant  v.  Robertson,  2  McMullan,  215  ;  Tevis  v.  Steele,  4  Monr.  339  ;  McClure 
V.  Harris,  12  B.  Monr.  266  ;  4  Kent.  38,  39  ;  1  Washb.  Real  Prop.  175  ;  1  Billiard, 
Real  Prop.  2d  ed.  136.     [Sutherland  v.  Sutherland,  69  Bl.  481.] 
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Estates  in  fee  simple. 

1.  An  absolute  and  unconditional  estate  in  fee  simple  is  the 
highest  interest  in  lands  known  to  the  law.  It  is  hardly  neces- 
sary to  add  that  such  an  estate  is  subject  to  dower. 

Estates  in  fee  tail. 

2.  A  widow  is  also  entitled  to  dower  in  estates  in  fee  tail, 
whether  general  or  special,  except  where  the  estate  is  so  limited 
as  to  exclude  her  issue  from  the  inheritance.  This  point  has 
been  already  sufficiently  explained  elsewhere.* 

3.  In  many  of  the  United  States  the  common  law  relating  to 
entailments  is  entirely  abolished,  and  in  others  it  is  very  mate- 
rially modified.  Some  of  these  changes  will  be  here  noted.  In 
California,^  Florida,^  Texas,*  and  Virginia,'  the  entailment  of 
estates  is  expressly  forbidden.  In  Alabama,^  Georgia,'  Ken- 
tucky,* North  Carolina,' Tennessee,""  and  Wisconsin,"  the  statute 

»  Ante,  ch.  11,  ?  2.  "  Const.  Art.  XI.  |  16.     [Civil  Code,  sec.  763.] 

»  Thompson's  Dig.  2d  Div.  tit.  2,  ch.  1,  ?  4.     [McClellan's  Dig.  1881,  p.  471.] 

<  Const.  Art.  I.  ?  18. 

«  Act  of  Va.  7th  Oct.  1776  ;  4  Kent,  14.     [Code  of  Va.  1873,  p.  889.] 

«  Code,  1852,  I  1300.     [Code  of  Ala.  1876.  p.  571,  §  2179.] 

1  Cobb's  Laws,  1851,  pp.  167,  282.     [Code  of  Ga.  1873,  p.  391,  §  2250.] 

■  Rev.  Stat.  1851-2,  ch.  80,  g  8 ;  2  Rev.  Stat,  by  Stanton,  ch.  80,  J  8.     [Gen. 

Stat.  Ky.  1873,  p.  585.] 
*  Code,  1854,  ch.  43,  J  1.     [Battle's  Rev.  Stat.  1873,  p.  383.] 
w  Code  Tenn.  (1858,)  Art.  I.  ?  2007.     [Stat.  Tenn.  1871,  Vol.  I.  sec.  2007.] 
u  Rev.  Stat.  1849,  ch.  S6,  S  3 ;  Rev.  Stat.  1858,  ch.  83,  I  3.     [Rev.  Stat.  Wis. 

1878,  p.  614.] 
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regulations  convert  estates  tail  into  estates  in  fee  simple  in  the 
tands  of  the  first  donee  in  tail.  In  Indiana  the  law  is  the  same, 
except  where  a  valid  remainder  is  limited  upon  what  is,  in  form, 
an  estate  tail,  in  which  case  the  remainder  is  allowed  to  take 
effect.^  The  statute  of'  Michigan  is,  in  this  respect,  almost  iden- 
tical with  that  of  Indiana."  And,  in  New  York,  if  no  valid  re- 
mainder be  limited  on  an  estate  tail,  the  tenant  in  tail  takes  a 
fee  simple  absolute.^  Estates  tail  are  prohibited  in  Mississippi, 
and  they  are  declared  to  be  estates  in  fee  simple,  except  that 
lands  may  be  limited  to  a  succession  of  donees  then  living,  not 
exceeding  two,  and  to  the  heirs  of  the  body  of  the  remainder- 
man, and,  in  default  thereof,  to  the  heirs  of  the  donor  in  fee 
simple.*  In  Iowa,  all  limitations  which  suspend  the  absolute 
power  of  alienation  longer  than  lives  in  being,  and  twenty-one 
years,  are  void.'  In  Massachusetts,'  Maine,'  New  Hampshire,' 
and  Maryland,"  tenants  in  tail  may  convey  in  fee  simple,  and 
in  the  last-named  State  estates  in  fee  tail  general  will  descend 
like  estates  in  fee  simple.  In  Pennsylvania  estates  tail  may  be 
barred  by  deed  expressing  an  intent  so  to  do.^"  And  in  Rhode 
Island  a  tenant  in  tail  may  bar  the  estate  by  limiting  a  fee  sim- 
ple to  his  grantee  or  devisee,  the  deed  in  such  case  to  be  ac- 
knowledged before  the  Supreme  Court  or  Court  of  Common 
Pleas." 

4.  In  the  following  States  the  first  donee  in  tail  takes  an  es- 
tate for  life  only.    Arkansas :  and  the  statute  of  this  State  gives 

1  Eev.  Stat.  1852,  vol.  i.  238.      [Rev.  Stat.  1881,  sec.  2958.] 

s  Rev.  Stat.  1846,  ch.  62,  §  .3 ;  2  Comp.  Laws,  1857,  p.  818,  ch.  85,  gj  3,  4. 
[Comp.  L.  Mich.  1871,  p.  1325,  sec.  3.] 

s  1  N.  Y.  Rev.  Stat.  722,  ?  3.  [Rev.  Stat.  1882,  p.  2175.]  See  Van  Rensselaer 
V.  Kearney,  11  How.  TJ.  S.  Rep.  297.] 

'  Rev.  Code,  1857,  ch.  36,  ?  1,  Art.  3.     [Code  of  Miss.  1880,  p.  345,  ?  1190.] 

»  Rev.  Code,  1851,  I  1191 ;  Rev.  of  1860,  p.  388,  g  2199.  [McClain's  Stat.  1880, 
Vol.  I.  p.  541.] 

6  Rev.  Stat.  1836,  ch.  59,  ?  3  ;  Gen.  Stat.  Mass.  (I860,)  ch.  89,  ?  4.  [Pub.  Stat. 
1882,  p.  733.]     See  Wright  v.  Thayer,  1  Gray,  284  ;  Holland  v.  Cruft,  3  Gray,  162. 

T  Rev.  Stat.  1857,  ch.  73,  ?  4.     [Rev.  Stat.  1871,  p.  559.] 

«  Comp.  Stat.  1853,  ch.  135,  |  1. 

»  I  Maryl.  Code,  Art.  24,  l  24  ;  Ibid.  Art.  47,  ?  1  I  see  -Art.  93,  I  298.  [Rev. 
Code  1878,  p.  334.]     See  Chelten  ».  Henderson,  9  Gill,  438. 

i"  Dunlop's  Laws,  p.  206  ;  Pardon's  Dig.  353.  [Pordon'p  Dig.  1873,  Vol.  1,  p. 
619.  By  Act  of  April  27,  1855,  an  estate  in  fee  tail  created  by  gift,  conveyance,  or 
devise,  is  taken  and  construed  to  be  an  estate  in  fee  simple.  Purd.  Dig.  1873,  Vol.  I. 
p.  620.] 

u  Rev.  Stat.  1855,  ch.  154,  ?J  1,  2.     [Pub.  Stat.  R.  I   1882,  p.  441.] 
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the  remainder  in  fee  simple  to  the  person  to  whom,  at  common 
law,  the  estate  would  first  descend.^  Connecticut :  In  this  State 
the  issue  of  the  first  donee  in  tail  takes  an  absolute  fee  simple.'' 
Illinois  :  The  statute  of  this  State  is  substantially  like  that  of 
Arkansas.*  Missouri :  Estate  for  life  in  tenant  in  tail,  and  re- 
mainder in  fee  to  his  children  as  tenants  in  common.*  New 
Jersey'  and  Ohio :°  In  these  States  the  first  donee  takes  a  life 
estate ;  the  fee  simple  vests  in  his  heirs  absolutely.  In  Vermont 
the  first  taker  has  an  estate  for  life,  with  remainder  in  fee  sim- 
ple absolute  to  the  person  or  persons  to  whom  the  estate  would 
pass  on  his  death.' 

Where,  as  in  the  States  above  enumerated,  the  estate  of  the 
first  donee  in  tail  is  converted  into  a  mere  life  estate,  and  is  thus 
shorn  of  its  inheritable'  quality  in  his  hands,  his  widow,  for 
reasons  that  will  be  hereafter  stated,  will  not  be  dowable  of  the 
premises."  This  point  has  been  expressly  determined  in  Mis- 
souri ;'  and  in  Connecticut,  where  a  tenant  in  tail  general  con- 
veyed the  lands  in  fee  simple,  taking  back  an  estate  for  the  term 
of  his  own  life,  covenanting  not  to  commit  waste,  and  after  his 
death  the  issue  in  tail  entered,  it  was  held  that  after  the  convey- 
ance in  fee  by  the  tenant  in  tail,  no  estate  remained  in  him  of 
which  his  widow  could  be  endowed."* 

5.  In  South  Carolina  the  statute  de  donis  was  never  in  f6rce, 
and  in  that  State  it  is  held  that  conditional  estates  in  fee  simple 
remain  as  at  common  law  before  the  passage  of  that  statute." 
The  creation  of  a  fee  simple  conditional,  vests  the  estate  in  the 

1  Rev.  Stat.  1848,  ch.  37,  g  5 ;  Dig.  Stat.  Ark.  (1858,)  ch.  37,  g  5.     [Eev.  Stat. 
Ark.  p.  271.] 

«  Comp.  Stat.  1854,  p.  630,  §  4.     [Pub.  Acts  1875,  p.  352.] 

»  Rev.  Stat.  1855,  ch.  15,  ?  6  ;  Stat.  111.  (1858,)  vol.  ii.  p.  960.     [Rev.  Stat,  by 
Hurd,  1880,  p.  ch.  30,  §  6.] 

<  Rev.  Stat.  1845,  oh.  32,  §  5.     [Rev,  Stat.  1879,  vol.  i.  p.  675.] 

»  Nixon's  Dig.  p.  196,  §  11.     [Rev.  Stat.  1877,  p.  300.] 

s  Rev.  Stat.  1854,  ch.  42,  §  1  ;  1  Swan  &  Critch.  550.     [Rev.  Stat.  1880,  vol.  i. 
p.  1056.] 

T  Comp.  Stat.  1850,  ch.  62,  ?  1.     [Rev.  Laws  1880,  p.  396.]     See  Const.  Verm, 
part  2,  J  36. 

'  Post,  ch.  17.     But  in  New  .Jersey,  by  express  statute,  the  widow  of  the  first  donee 
in  tail  may  have  dower  in  the  estate.     Nixon's  Dig.  p,  196,  J  H- 

'  Burris  o.  Page,  12  Mo.  358. 
w  Whiting  v.  Whiting,  4  Conn.  179. 

"  Stat.  vol.  iii.  p.  341  ;  Murrell  v.  Matthews,  2  Bay,  397  ;  Carr  v.  Porter,  1  McCord's 
Cb.  R.  81  ;  Henry  v.  Felder,  2  Ibid.  324,  326,  328,  337  ;  Bedon  v.  Bedon,  2  Bailey. 
231  ;  4  Kent,  17. 
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tenant  in  fee.  If  he  have  issue,  the  condition  of  the  grant  is 
performed,  and  the  estate  becomes  absolute  in  hini,  so  as  to  en- 
able him  to  convey  it  in  fee  simple.  If  he  fail  to  have  issue, 
his  interest  becomes  a  mere  life  estate,  and,  upon  his  death,  the 
lands  revert  to  the  original  donor.  But  the  possibility  of  a  re- 
verter thus  existing  in  the  donor,  is  held  not  to  be  an  estate  ; 
neither  is  it  the  subject  of  inheritance  nor  devise.' 

6.  In  Maryland  a  question  was  made  as  to  whether  a  title  of 
dower  arose  in  the  following  case :  A  testator  devised  his  real 
property  as  follows :  "  Unto  my  wife,  E.  C,  all  my  lands  during 
her  life,  and  after  the  death  of  my  said  wife,  I  give  all  the  said 
lands  to  my  son  R.  and  my  daughters  Ann,  A.  E.  and  Agnes,  to 
have  and  to  hold  the  same  during  their  single  lives  :  And  in  case 
my  said  children  here  mentioned  should  marry,  or  my  son  R. 
should  die  without  lawful  issue,  then  and  in  that  case,  it  is  my 
desire  that  my  son  W.  have  and  enjoy  the  whole  of  my  said 
lands,  to  him,  his  heirs  and  assigns  forever."  It  was  held  that 
the  son  R.  took  an  estate  in  fee  tail ;  and  that,  as  the  statute  of 
Maryland  makes  such  an  estate  a  fee  simple,  his  wife  was  enti- 
tled to  dower  therein.^ 

Estates  acquired  by  exchange. 

7.  The  term  "exchange,"  when  employed  in  its  technical 
sense,  and  with  reference  to  the  law  of  real  property,  implies  a 
mutual  grant  of  equal  interests,  the  one  in  consideration  of  the 
other.  It  is  not  essential  that  the  estates  exchanged  should  be 
of  equal  value,  but  it  is  requisite  that  they  should  be  of  equal 
interest,  as  a  fee  simple  for  a  fee  simple ;  a  lease  for  life  for  a 
lease  for  life,  and  the  like.*  With  regard  to  the  right  of  dower 
in  estates  thus  acquired,  the  common  law  is  somewhat  peculiar. 

8.  Where  a  valid  exchange  of  lands  is  made,  and  the  title  is 
consummated  by  entry ,^  the  widow  of  either  of  the  parties  to 
the  exchange  may,  by  the  common  law,  exercise  the  right  of 
election  as  to  which  estate  she  will  be  endowed  of,  whether  that 
given,  or  that  received  in  exchange  by  her  husband  ;  but  she 

1  Ibid.  Adams  v.  Chaplin,  1  Hill's  S.  C.  Ch.  B.  276.  The  reverter  conseqnent  upon 
the  death  of  the  issue  without  issue,  during  the  lifetime  of  the  husband,  does  not  defeat 
dower.     Paine's  ea^e,  8  Co.  34,  b.;  see  post,  ch.  14,  |J  16,  17. 

2  Chew  V.  Chew,  1  Md.  163.     [See  Kennedy  v.  Kennedy,  5  Dutch,  (N.  J.)  185.] 
s  2  Bl.  Com.  323. 

*  Upon  the  subject  of  entry  in  such  cases,  see  ante,  ch.  12,  H  15,  27. 


CH.  XIII.]     ESTATES  IN  FEE  SIMPLE,  FEE  TAIL,  ETC.  285 

can  not  have  dower  in  both,  although  the  husband  had  seisin 
of  both  during  the  coverture.' 

9.  Upon  an  exchange  of  lands  the  law  implies  a  special  war- 
ranty of  title ;  and  if  an  exchange  be  made  between  A.  and  B., 
and  B.  marry,  and  afterwards  A.  is  evicted  of  the  land  taken  in 
exchange,  he  may  recover  in  value  against  B.  the  land  given 
in  exchange,  and  the  wife  of  B.  will  thereby  lose  her  dower,  for, 
according  to  the  old  books,  the  recovery  in  value  is  paramount 
to  the  title  of  dower,  by  relation  to  the  time  of  the  exchange, 
which  was  before  the  marriage.^  But  if  a  man  recover  by  way 
of  recompense  in  value,  against  the  husband,  by  a  warranty  ances- 
trd,  the  wife  shall  be  endowed,  because  the  recovery  there  is 
simply  by  force  of  the  warranty,  and  not  by  reason  of  any  elder 
title  to  the  land,  and  so  the  land  is  bound  only  from  the  time 
of  the  judgment.  ,  The  warranty  here  is  only  a  collateral  charge, 
and  not  a  specific  lien  upon  the  land,  as  in  the  case  of  exchange 
or  partition.' 

10.  The  doctrine  of  the  common  law  with  respect  to  exchanges 
of  real  property,  is  not  universally  adopted  in  the  United  States. 
The  rule  in  a  majority  of  the  States  is  that  this  mode  of  dealing 
in  lands  stands  upon  the  same  footing  as  transfers  in  the  usual 
form.  Both  parties  are  regarded  as  ordinary  purchasers,  and 
the  right  of  dower  of  the  wife  of  each  attaches,  as  well  upon  the 
parcel  conveyed  as  upon  that  received  in  exchange.*  This 
point  was  determined  in  New  Hampshire,  in  a  case  where  an 
agreement  for  the  exchange  of  lands  was  executed  by  mutual 
conveyances  in  the  ordinary  form,  and  it  was  held  that  the 
wives  of  the  respective  parties  might  claim  dower  iii  both  par^ 
eels.*  In  Maine,  it  was  held,  upon  the  principle  applicable  to 
the  partition  of  lands,  that  where  two  tenants  in  common  divide 
their  estate  by  executing  mutual  releases,  the  wife  of  one  of 
them  shall  not  be  endowed  of  both  parcels,  her  right  of  dower 
attaching  only  upon  the  share  of  the  husband,"     But  if  the 

1  Co.  Litt.  31,  b.;  Perk.  sec.  319  ;  Fitzh.  N.  B.  149,  (N.)  ;  Butler  &  Baker's  case, 
■  a  Leon.  271  ;  Park,  Dow.  261  ;  1  Washb.  Real  Prop.  158,  ?  11  ;  1  Greenl.  Cruise, 

163,  ?  12  ;   I  Hilliard,  Real  Prop.  149,  §  8. 

2  2  Roll.  Vouch.  (R.  b.)  pi.  4  ;  Perk.  sec.  309. 

»  Park,  Dow.  153;  Fitzh.  N.  B.  150,  (D.)  ;  Glib.  Uses,  399. 

*  [See  Hudson  v.  Steere,  9  R.  I.  106.] 

*  Cass  V.  Thompson,  1  N.  H.  65.  The  court  held,  however,  that  mutual  jonrey- 
ances,  in  the  ordinary  form,  do  not  constitute  an  exchange  proper ;  that  the  word 
exchange  is  absolutely  essential  to  that  mode  of  conveyance.  This  term  was  omitted  in 
both  deeds  in  the  case  decided  by  the  court.         '  Moshcr  v  Mosher,  32  Maine,  412. 
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division  be  made  in  unequal  parts,  one  tenant  paying  the  difiPerr 
ence  in  value  to  the  other,  the  transaction  is  then  regarded  in " 
the  light  of  an  ordinary  sale  of  lands,  and  the  widow  of  the 
tenant  receiving  a  release  of  the  larger  proportion  may  not  only 
claim  dower  in  that  proportion,  but  also  in  the  share  released  to 
the  cotenant  by  her  husband.* 

11.  In  New  York,^  Wisconsin,'  Arkansas,*  Michigan,"  Illi- 
nois,^ Minnesota,^  Oregon,'  and  the  District  of  Columbia,'  the 
right  of  dower  is  limited,  upon  the  exchange  of  lands,  as  at 
common  law.  And  in  Kentucky  the  same  doctrine  is  applied 
in  practice  by  the  courts."  The  statutes  upon  this  subject  usu- 
ally require  the  widow  to  elect,  within  a  specified  time,  of  which 
parcel  she  will  be  endowed,  and  if  she  fail  to  make  such  elec- 
tion, she  is  to  be  deemed  to  have  elected  to  take  her  dower  in 
the  lands  received  in  exchange.  In  order,  however,  to  make  a 
case  of  exchange  within  the  meaning  of  these  statutes,  the  inter- 
ests mutually  transferred  must  be  equal ;  otherwise  the  right  of 
dower  will  attach  as  in  ordinary  cases  of  sale  and  conveyance." 

Estates  determined  by  natural  limitation. 

12.  As  a  general  rule,  the  determination  of  an  estate  which, 
in  its  nature,  is  subject  to  dower,  by  its  regular  and  natural 
limitation,  will  not  effect  the  claim  to  endowment.  To  such  an 
estate  dower  is  a  necessary  incident ;  it  is  annexed  thereto  by 
implication  of  law,  and  forms  a  part  thereof.  In  other  words, 
the  estate  of  the  wife  is  regarded  as  a  mere  prolongation  of  the 
estate  of  the  husband.'^  If,  therefore,  the  husband  be  seised  of  an 
estate  in  fee  simple,  and  die  without  heirs,  his  widow  shall  have 
her  dower,  notwithstanding  the  escheat  arising  by  reason  of 

'  Ibid.  Ante,  n.  6.  *  1  Eev.  Stat.  740.     [Eev.  Stat.  1882,  p.  2197.] 

»  Kev.  Stat.  Wis.  (1858,)  p.  545,  ch.  89,  ?  2.     [Bev.  Stat.  1878,  p.  626.] 
*  Dig.  Ark.  Stat.  (1858,)  p.  45^1,  ch.  60,  ?  3.     [Eer.  Stat.  Ark.  p.  455.] 
»  2  Comp.  Laws  Mich.  841,  ch.  89,  ?  2.     [Comp.  Laws  1871,  p.  1359,  sec.  2.] 
«  Stat.  111.  (1858,)  vol.  i.  ch.  34,  §  16.     [Bot.  Stat,  by  Hurd,  p.  425,  §  17.] 
'  Stat.  Minn.  Eev.  1858,  p.  407,  §  2.     [Dower  has  since  been  abolished  in  Minne- 
sota. ] 

»  Stat,  of  Oregon,  (1855,)  p.  405,  §  2.     [Gen.  Laws  1874,  p.  584.] 
9  Eev.  Code  Dist.  Col.  (1857,)  p.  200,  g  7. 

10  Stevens  v.  Smith,  4  J.  J.  Marsh.  64 ;  Mahoney  v.  Tonng,  3  Dana,  588. 

11  Wilcox  V.  Eandall,  7  Barb.  633  ;  1  Washh.  E.  P.  158,  ?  Il- 
ls Park,  Dow.  157  ;  Tud.  Cas.  44  ;  1  Washb.  E.  P.  212,  g  31  ;  Northcntt  v.  Whipp, 

12  B.  Monr.  73  ;  Lawrence  ».  Brown,  5  N.  Y.  (1  Seld.)  394  ;  JFowler  v.  Griffin,  3 
Sand.  S.  C.  385. 
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such  failure.*  The  same  principle  applies  to  estates  tail.  Thus, 
in  Paine's  case,  it  was  h,eld  by  the  court  "  that  at  the  common 
law,  if  lands  had  been  given  to  a  woman  and  to  the  heirs  of  her 
body,  and  she  had  taken  a  husband  and  had  issue,  and  the 
issue  died,  and  the  wife  also,  without  issue,  whereby  the  inheri- 
tance of  the  land  did  revert  to  the  donor,  in  that  case  the -estate 
of  the  wife  is  determined,  and  yet  the  husband  shall  be  tenant 
by  the  curtesy,  for  that  is  tacitS  implied  in  the  gift.'"  It  was 
also  determined  that  the  same  doctrine  applied  to  estates  tail  , 
since  the  statute  de  donis,  the  title  of  the  husband  to  be  tenant, 
by  the  curtesy,  and  of  the  wife  to  be  tenant  in  dower,  not  being 
restrained  by  that  statute.  The  judgment  of  the.  court,  as 
reported  by  Coke,  is  as  follows :  "  And  if  tenant  in  tail  takes  a 
husband,  and  hath  issue  and  dies,  now  the  husband  is  tienant 
by  the  curtesy ;  and  although  afterwards  the  issue  dies  without 
issue,  so  that  the  estate  tail  is  determined,  yet  his  estate  shall 
continue,  for  it  is  not  derived  merely  out  of  the  estate  of  the 
wife,  but  is  created  by  the  law,  by  privilege  and  benefit  of  law 
tadti  annexed  to  the  gift."  In  conformity  to  the  same  principle, 
the  continuance  of  the  estate  of  the  dowress  is  elsewhere  desig- 
nated by  Lord  Coke  as  quodammodoa,  continuance  of  part  of  the 
estate  tail.'"  Perkins  states  the  point  thus :  "  If  a  donee  of  land 
in  tail  general  take  a  wife,  and  dies  without  issue,  and  the 
donor  enters,  the  wife  of  the  donee  shall  have  dower ;  and  yet 
the  estate  tail  which  made  her  title  is  determined."* 

13.  So  strict  is  the  common  law  in  the  enforcement  of  this 
rule,  that  it  will  not  permit  the  right  of  dower  to  be  affected  or 
impaired  by  any  condition  or  qualification  contained  in  the  con- 
veyance of  the  estate  to  the  husband.  The  continuation  of  the 
estate  of  the  husband  in  the  widow  is  so  far  considered  by  the 
law  a  portion  of  the  quantity  of  enjoyment  designated  by  the 
terms  of  the  limitation  of  the  estate,  that  any  attempt  to  limit 
or  restrain  the  right  of  the  wife  is  regarded  as  being  repugnant 

'  Bracton,  297,  pi.  2  ;  Bro.  Tenures,  pi.  33  ;  Park,  Bow.  158 ;  4  Kent,  49.  This 
principle  has  no  application  to  cases  of  escheat  at  common  law  by  reason  of  crime.  The 
case  of  the  determination  of  a  rent  in  fee  is  considered,  post,  ch.  18. 

2  Paine's  case,  8  Co.  34,  b. 

»  Earl  of  Bedford's  case,  7  Co.  67,  68,  9,  a.;  see  Litt.  sec.  53 ;  Co.  Litt.  31,  b,, 
241,  a.,  and  note  4  ;  Perk.  sec.  317  ;  Fitzh.  N.  B.  149,  G.;  Bro.  Dow.  pi.  86  ;  Park, 
Dow.  158,  159 ;  4  Kent,  49  ;  1  Washb.  Real  Prop.  212,  ?  31  ;  2  Crabb,  Eeal  Prop. 
166.     This  point  is  also  decided  in  Smith's  Appeal,  23  Pa.  St.  R.  9. 

*  Perk.  sec.  317.    As  to  rentt  in  fee  tail,  see  post,  ch.  18,  J§  1-8. 
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to  the  grant.  This  point  was  discussed  in  Sir  Anthony  Mild- 
may's  case/  and  it  was  there  said  by  the  court,  that  "  if  a  man 
makes  a  gift  in  tail  on  condition  that  the  donee  shall  not  com- 
mit waste,  or  that  his  wife  shall  not  be  endowed,  or  that  the  hus- 
band of  a  woman,  tenant  in  tail  after  issue,  shall  not  be  tenant 
by  the  curtesy,  or  that  tenant  in  tail  shall  not  suffer  a  common 
recovery, — -ihese  conditions  are  repugnant,  and  against  law,  be- 
cause, by  the  gift  in  tail,  he  tacitly  enables  him  to  commit  waste, 
that  his  wife  shall  be  endowed,  and  to  suffer  a  common  recov- 
ery. And  therefore  it  is  repugnant  to  restrain  it  by  condition,  for 
that  would  be  to  give  a  power,  and  to  restrain  the  same  power 
in  one  and  the  same  deed.*'^ 

In  England  this  rule  of  the  common  law  is  now  changed  by 
statute.  The  late  dower  act  contains  the  follo\^ng  provision : 
"  And  be  it  further  enacted.  That  a  widow  shall  not  be  entitled 
to  dower  out  of  any  land  of  her  husband,  when,  in  the  deed  by 
which  such  land  was  conveyed  to  him,  or  by  any  deed  executed 
by  him,  it  shall  be  declared  that  his  widow  shall  not  be  entitled 
to  dower  out  of  such  land."^  , 

14.  As  a  consequence  of  the  prolongation  of  the  estate  for  the 
benefit  of  the  dowress,  under  the  doctrine  of  the  common  law, 
it  follows  that  all  charges  or  derivative  interests  created  by  the 
tenant  in  tail  prior  to  the  inception  of  the  title  of  dower,  al- 
though void  as  against  the  reversioner  or  remainder-man,  will 
be  revived  as  against  the  dowress  in  prdportion  to  th«  part  set 
off  to  her  in  dower.  This  is  illustrated  in  a  case  put  by  Coke ; 
"  If  tenant  in  tail  make  a  lease  for  years,  reserving  20s.,  and 
after  take  a  wife  and  die  without  issue,  now  as  to  him  in  the 
reversion  the  lease  is  merely  void ;  but  if  he  endow  the  wife  of 
tenant  in  tail  of  the  land,  (as  she  may  be  though  the  estate  tail 
be  determined,)  now  is  the  lease  as  to  the  tenant  in  dower,  (who 
is  in  of  the  state  of  her  husband)  revived  again  as  against  her, 
for  as  to  her  the  estate  tail  continueth  ;  for^she  shall  be  attend- 
ant for  the  third  part  of  the  rent  services,  and  yet  they  were 
extinct  by  act  in  law."* 

1  Sir  Anthony  Mildmay's  case,  6  Co.  41,  a.;  and  see  Dyer,  343,  b.;  The  Earl  of 
Arundel's  case,  Shep.  Touch,  by  Preston,  128,  131  ;  Co.  Litt.  224,  a. 

2  Park,  Dow.  82.  »  3  &  4  Will.  IV.  ch.  105,  g  6.     See  Appendix. 

*  Co.  Litt.  46,  a.;  Earl  of  Bedford's  case,  7  Co.  67,  9,  ».;  1  EoU.  Abr.  842  ;  Park, 
Dow.  162. 
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DOWEE  m  DETERMINABLE  ESTATES. 


I  1 .  The  maxim  cessante  statu  primitivo 
cessat  derivativiis. 

2.  Dower  in  defeasible  estates. 

3-3.  In  estates  upon  condition. 

6-8.  In  base  and  qualified  fees. 

9-12.  In  estates  determinable  under 
power  of  appointment. 


J  13,  14.  In  estates  determinable  under 
collateral  limitations, 

15-38.  In  estates  determinable  under 
conditional  limitations,  or  by  executory 
devise. 


1.  Cessante  statu  primitivo  cessat  derivaiivxis,  is  a  maxim  in  the 
law,  and  upon  this  maxim  is  founded  the  rule  that  the  dower 
estate  of  the  wife  can  only  be  commensurate  with  the  primitive 
estate  from  which  it  is  derived.  We  have  just  seen  that  the 
determination  of  an  estate  in  fee  simple  or  fee  tail,  by  its  natu- 
ral or  regular  limitation,  does  not  defeat  the  right  of  dower.  It 
has  also  been  shown  that  this  result  is  not  attributable  to  any 
exception  to  the  foregoing  rule,  as  is  sometimes  supposed,  but  is 
in  harmony  with  it.  The  dower  estate  of  the  widow,  in  such 
cases,  exists  by  implication  of  law  as  a  part  of  the  estate  em- 
braced in  the  original  limitation  to  the  husband.  The  quantum 
of  enjoyment  designated  in  the  grant  is  held  not  to  be  exhausted 
until  after  the  death  of  the  widow.  So  long  as  there  are  heirs — 
where  the  estate  is  limited  in  fee  simple ;  or  issue,  where  it  is 
limited  in  fee  tail — the  entire  estate  continues  to  exist.  So  long 
as  there  is  a  dowress,  the  estate  has  a  partial  continuation.' 
There  are  cases  of  limitation  by  way  of  shifting  use,  and  exe- 
cutory devise,  to  which  this  doctrine  is  also  supposed  to  apply, 
but  in  respect  of  which,  dififerences  of  opinion  exist,  as  will  be 
explained  hereafter."  As  regards  ordinary  determinable  cases, 
however,  the  maxim  above  quoted,  and  the  rule  founded  thereon, 
are  of  general,  if  not  universal  application.  Subject  to  the 
qualification  above  stated,  the  general  doctrine  is,  that  if  the 
estate  of  the  husband  be,  in  its  own  nature,  an  estate  of  inheri- 

1  Park,  Dow.  183-5.  «  Post,  §  15  et  seq. 
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tance,  the  fact  that  it  has  a  determinable  quality  attached  to  it 
will  not  prevent  the  inception  of  a  title  of  dower ;  but  when 
that  estate,  by  reason  of  its  determinable  quality,  is  avoided  or 
defeated,  the  right  of  dower  falls  with  it. 

Defeasible  estates. 

2.  Defeasible  estates — having  reference  now  to  such  estates  as 
are  acquired  by  a  tortious  entry,  or  other  equivalent  act  of  dis- 
seisin— are,  as  already  shown,  subject  to  dower.*  But  dower  be- 
ing an  interest  annexed  to  the  defeasible  estate,  it  follows  that 
it  is  avoided  upon  the  restoration  of  the  seisin  to  the  rightful 
owner  under  his  prior  title.^  In  these  cases  the  seisin  of  the 
owner  is  not  merely  determined,  but  it  is  defeated,  or,  as  the  old 
books  still  more  expressly  term  it,  is  disaffirmed.  The  restoration 
of  the  original  seisin  is  considered  as  not  merely  a  giving  back 
to  the  owner  of  that  which  had  been  unjustly  taken  from  him, 
with  all  the  prejudice  of  an  intermediate  ownership,  but,  in  in- 
tendment of  law,  it  is  considered  as  purging  and  abolishing  the 
intermediate  seisin,  and  all  its  consequences,  and,  for  the  pur- 
poses of  title,  negativing  the  existence  of  such  seisin.  The  per- 
son having  the  right  is  not  merely  restored  to  his  right,  but  he 
is  placed  in  statu  quo.^  Therefore,  if  the  owner  of  an  estate  be 
disseised,  and  the  disseisor  marry,  and  afterwards  the  disseisee 
enter  upon,  or  recover  against  the  disseisor,  the  title  of  dower 
in  the  wife  of  the  disseisor  is  thereby  defeated.*  And  if  the 
disseisor  die  seised,  and  his  heir  actually  endow  the  widow, 
and  the  disseisee  afterwards  recover  the  lands  by  judgment 
against  the  heir  and  dowress,  the  estate  of  the  dowress  is  at 
an  end.^ 

Estates  upon  condition. 

3.  Care  must  be  exercised  not  to  confound  estates  upon  condi- 
tion with  estates  created  under  conditional  limitations.  The 
former  can  only  be  defeated  by  entry  for  condition  broken,'  and, 


'1  Ante,  ch.  12,  U  31,  32.  '  Gilb.  Uses,  399. 

»  See  Litt.  sec.  358  ;  1  Roll.  Abr.  474. 

*  Conntess  of  Berkshire  v.  Vanlore,  Winch.  77. 

6  Park,  Dow.  141,  142  ;  Co.  Litt.  420,  b.;  Dyer,  41,  a.;  Tnd.  Cas.  44 ;  2  Crabb, 
Real  Prop.  165. 

•  See  ch.  12,  J  14. 
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when  this  is  done,  the  old  paramount  title  is  reassumed.  In 
the  latter,  upon  the  happening  of  the  event  or  condition  which 
is  to  terminate  the  estate,  it  ipso  f ado  ceases,  and,  by  the  terms 
of  the  grant  or  devise,  shifts  to  another  person.^ 

4.  An  estate  held  upon  condition,  so  long  as  it  is  not  avoided 
by  entry  for  forfeiture,  is  subject  to  dower  f  but  when  the  estate 
is  determined  by  such  entry,  the  right  of  dower  which  depends 
upon  it  is  also  determined.  Thus,*if  an  estate  be  granted  in  fee 
or  in  tail  upon  condition  to  be  performed  by  the  grantee,  and 
the  grantor  enter  for  breach  of  the  condition ;  or  if  the  grant  be 
upon  condition  to  be  performed  by  the  grantor,  and  he  duly 
perform  the  condition,  and  enter,  the  wife  of  the  grantee  is 
not  entitled  to  dower.*  And  if  a  portion  only  of  the  estate 
of  the  husband  be  defeated  by  force  of  the  condition,  as  where 
the  condition  is  annexed  to  the  freehold  only,  yet  as  the 
operation  of  that  condition  deprives  the  estate  of  that  quality 
which  renders  it  subject  to  dower,  and  converts  it  into  an 
estate  in  remainder  or  reversion,  the  title  of  dower  is  equally 
avoided — the  former  seisin  being  disaffirmed  by  entry  for  the 
breach^as  where  the  whole  estate  is  defeated.  To  this  princi- 
ple may  be  referred  the  case  already  put  of  a  surrender  upon 
condition,  by  the  lessee  for  life  to  the  reversioner,  by  force  of 
which  the  wife  of  the  reversioner  becomes  dowable,  but  where, 
if  the  lessee  enter  for  condition  broken,  the  estate  of  dower  is 
defeated.* 

5.  A  case  was  recently  determined,  in  New  York,  involving 
the  application  of  this  principle.  A  tenant  for  life  executed  a 
lease  for  the  term  of  her  own  life,  to  the  reversioner,  upon  con- 
dition that  the  rent  should  be  paid  according  to  the  terms  of  the 
lease.  The  lessee  failed  to  perform  this  condition,  and  the  les- 
sor thereupon  entered  for  the  breach.  The  reversioner  having 
died  during  the  lifetime  of  the  tenant  for  life,  it  was  held  that 
the  forfeiture  of  the  lease  and  subsequent  re-entry  for  condition 
> e . 

1  4  Kentj  32,  33,  note ;  1  Washb.  Real  Prop.  212,  ?  32 ;  1  Hilliard,  Real  Prop. 
1 14,  J  24.  As  to  dower  in  estates  created  by  way  of  conditional  limitation,  or  exe- 
cutory devise,  see  infra,  JJ  15-38, 

2  Cli.  12,  lU. 

'  Park,  Dow.  154;  1  Roll.  Abr.  474;  Perk.  sees.  311,  312;  Ley,  299,  arg.;  But 
ler's  note,  4,  Co.  Litt.  241,  a.;  4  Kent,  49  ;  1  Washb.  Real  Prop.  208,  |  26  ;  Beardslee 
If.  Beardslee,  5  Barh.  324. 

♦  Ante,_cb.  11,  §  14 ;  Park,  Dow.  1S4. 
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broken,  operated  to  defeat  his  freehold  estate,  ab  initio,  and  con- 
sequently that  his  widow  was  not  dowable  of  the  lands.^ 

Base  and  qualified  fees. 

6.  A  base  fee,  carved  out  of  an  estate  tail,*  or  a  qualified  fee, 
as  the  Duchy  of  Cornwall,*  will  confer  a  right  of  dower  as 
against  all  persons  claiming  those  estates. 

It  was  for  a  long  time  the*  opinion  of  eminent  lawyers,  that 
under  alienations  by  tenant  in  tail,  not  creating  a  discontinuance, 
nor  operating  as  a  bar,  namely,  by  grant,  bargain  and  sale,  or 
other  innocent  conveyance,  the  alienee  had  a  mere  descendible 
freehold,  simply  determinable  with  the  death  of  the  tenant  in 
tail.  This  opinion  is  supposed  to  have  been  founded  on  several 
passages  of  Littleton,  in  the  chapter  on  Discontinuances,*  where, 
speaking  of  such  conveyances  in  opposition  to  tortious  aliena- 
tions, which,  as  they  can  only  be  avoided  by  the  action  of  the 
issue  or  remainder-man,  are  therefore  indefeasible  till  so  avoided, 
he  treats  them  as  conveyances  passing  an  estate  determinable 
upon  the  death  of  the  tenant  in  tail ;  meaning  nothing  more, 
probably,  than  that  the  mere  entry  of  the  issue  when  their  title 
accrued,  Without  anything  further,  avoids  them.  In  2he  Case 
of  Fines,^  (determined  in  the  44th  of  Elizabeth,)  a  correct  ex- 
position was  put  upon  the  text  of  Littleton,  and  it  was  there 
said,  that  "  his  intent  was  not  that  the  grantee  had  but  an 
estate  for  life,  and  that  his  estate  should  be  absolutely  deter- 
mined by  the  death  of  tenant  in  tail,  but  that  it  was  not  a 
discontinuance;  nor  had  the  grantee  any  fixed  or  durable 
estate,  but  for  the  life  of  tenant  in  tail ;  but  that  the  issue  after 
his  death  might  at  his  pleasure  determine  it ;  and  if  the  grantee 

1  Beardslee  v.  Beardslee,  5  Barb.  324  ;  see,  also,  Moore  v.  Esty,  5  N.  H.  479  ;  ante, 
ch.  11,  ?  14.  Mr.  Hilliard  states  the  rule  differently :  "  If  the  life  estate  cease  for  a 
time,  though  afterwards  reinstated,  the  widow  of  the  reversioner  has  dower  on  account 
of  the  temporary  seisin.  Thus,  if  lessee  for  life  surrender  to  the  reversioner  on  con- 
dition, and  enter  for  condition  broken,  the  widow  of  the  latter  shall  be  endowed. ' '  1 
Hilliard,  Real  Prop.  2d  ed.  133,  g  43.     This  exhibition  of  the  law  does  not  appear  to 

,  be  supported  by  the  authorities.     In  addition  to  the  cases  above  referred  to,  see  author- 
ities cited  in  notes  to  J^  2,  3,  and  4  of  this  chapter. 

2  The  Case  of  Fines,  3  Co.  84,  b.;  Seynior's  case,  10  Co.  96,  a.;  Co.  Litt.  241,  a., 
n.  4  ;  Jenk.  274,  pi.  96  ;  Machell  v.  Clark,  2  Raym.  778  ;  1  Cruise,  162,  §  6  ;  1  Jar- 
man  on  Wills,  792 ;  .4  Dane's  Abr.  668  ;  1  Washb.  Real  Prop.  175,  g.7  ;  Jackson  v. 
Kip,  3  Halst.  241  ;  see  Whiting  v.  Whiting,  4  Conn.  179. 

'  Jenk.  280,  pi.  5  ;  Park,  Dow.  50. 

*  Litt.  sees.  598,  600,  606-608.  »  The  Case  of  Fines,  3  Co.  84. 
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in  such  case  should  have  but  an  estate  for  life  of  tenant  in  tail, 
then  the  wife  of  such  grantee  should  not  be  endowed ;  against 
which  it  was  adjudged  in  24  E.  III.  28,  b.'"  In  Seymor's  case^ 
the  nature  of  the  estate  of  an  alienee  of  tenant  in  tail  was  also 
fully  considered,  and  by  the  first  resolution  of  the  judges  the 
wife  was  held  dowable  of  that  estate.  But,  from  some  cause,  the 
report  of  Lord  Coke  left  the  question  in  a  very  unsatisfactory 
condition,  for  the  inference  from  the  resolution  that  the  bar- 
gainee had  an  estate  of  inheritance,  is,  in  a  great  measure, 
negatived  by  the  language  of  the  report,  which  represents  the 
court  throughout  as  treating  the  estate,  so  far  as  it  was  depen- 
dent upon  the  bargain  and  sale,  as  a  mere  descendible  freehold, 
determinable  on  the  death  of  the  tenant  in  tail,  and  expressly 
taking  the  distinction  between  a  descendible  freehold  under  the 
bargain  and  sale,  and  a  base  fee  under  the  subsequent  fine  to 
the  use  of  the  bargainee.  This  inconsistency  occasioned  sub- 
sequent judges  to  hesitate  in  admitting  Seymor's  case  as  an 
authority  on  the  question  of  dower.  Chief  Justice  Vaughan,  in 
particular,  in  an  anonymous  case,'  in  which  it  was  held  that  the 
bargainee  of  a  tenant  in  tail  had  a  mere  descendible  freehold, 
asks,  "  How  is  it  possible  that  such  a  tenant,  who  by  the  very 
book  in  the  tenth  report  Seymor's  case,  hath  but  a  descendible 
freehold,  how  comes  he  to  be  so  distinguished  from  other 
tenants  that  his  wife  shall  be  endowed  ?"  "  I  can  not  see  how 
she  can.  There  is  no  reason  to  difference  it  from  other  estates 
of  freehold,  determinable  upon  other  acts  and  accidents,  so  long 
as  Paul's  steeple  shall  stand."  The  interpretation  put  npon  the 
text  of  Littleton,  in  The  case  of  Fines,  was  again  overlooked  in 
Took  V.  Glascock,*  in  which  it  was  held,  that  by  the  bargain  and 
sale  of  a  tenant  in  tail,  nothing  passes  but  an  estate  descendible 
for  the  life  of  the  bargainor.  But  the  law  was  finally  settled  in 
Machell  v.  Clarke,*  where,  after  solemn  argument,  it  was  ad- 
judged that  the  bargainee  has  a  base  or  determinable  fee,  and 
that  his  estate  continues  until  it  is  avoided  by  the  entry  of  the 
issue  in  tail.    The  authority  of  Seymor's  case  was  admitted  as 

1  See,  also,  Fitzh.  Dow.  98. 

2  Seymor's  Case,  10  Co.  95  ;  s.  o.  1  Bolstr.  163,  by  name  of  Heywood  v.  Smith. 
»  Anon.,  S.  Carter,  210. 

*  Tooko.  Glascock,  I  Saund.  260. 

*  MaeheU  o.  Clark,  2  Eaym.  778 ;  2  Salk.  619  ;  7  Mod.  18 ;  11  Mod.  19  ;  1  Comyn, 
119. 
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to  the  point  of  dower,  and  the  decision  in  Took  v.  Glascock  was 
denied  to  be  law.' 

7.  But  the  dower  estate  of  the  wife  of  a  bargainee  or  releasee 
of  a  tenant  in  tail  is  defeated  by  the  entry  of  the  issue  after  the 
death  of  the  tenant  in  tail;  the  effect  of  such  entry  being  to  de- 
termine the  estate  of  the  husband,  as  shown  in  the  preceding 
section.''  Margery  Cally's  case^  has  been  criticised  as  being 
inconsistent  with  this  doctrine,^  but,  it  would  seem,  without  just 
reason." 

8.  The  following  decision  was  made  in  New  Jersey  :  A  testa- 
tor, by  his  will,  devised  his  property  as  follows :  "  I  give  to  my 
son  J.  all  my  lands  where  I  now  dwell,  unto  him,  his  heirs  and 
assigns  forever ;  though  on  this  proviso  : — if  he  shall  again  be- 
come compos  mentis,  and  of  sound  mind  and  understanding,  and 
capable  of  taking  care  of  a  family ;  or  should  obtain  lawful  issue, 
who  shall  be  compos  mentis;  but  for  want  of  that,  then  my  son 
A.  shall  have  all  the  lands  devised  to  my  son  J.  to  him  the  said 
A.  and  his  heirs."  J.  remained  non  compos  during  his  lifetime, 
and,  on  the  testator's  decease,  A.  took  possession  of  the  premises, 
and  died  seised  in  the  lifetime  of  J.  It  was  held  that  A.  took 
such  an  inheritance  under  this  devise  as  entitled  his  widow  to 
dower  in  the  premises.* 

Estates  determinable  under  power  of  appointment. 

9.  Among  the  methods  invented  by  the  early  English  con- 
veyancers to  so  transfer  real  property  as  to  intercept  the  title  of 
dower,  and  enable  the  purchaser  to  dispose  of  it  at  will  free 
from  that  incumbrance,  was  the  mode  of  conveying  the  estate 
to  such  uses  as  the  purchaser  should,  by  deed  or  will  exe- 
cuted in  a  particular  manner,  direct  or  appoint,  and,  in  default 
of  appointment,  to  the  purchaser,  his  heirs  and  assigns.     This 

,  mode  of  limiting  the  estate  proceeded  upon  the  assumption  that 
the  exercise  of  the  power  of  appointment  defeated  the  estate 
limited  in  default  of  its  execution.  Questions,  however,  speed- 
ily arose  with  regard  to  thfe  effect  of  such  a  limitation.  At  one 
time  it  was  doubted  whether  the  power  did  not  merge  in  the  fee  ; 
but  it  was  finally  settled  that  it  did  not.  Then  it  was  claimed 
that  estates  limited  in  default  of  the  execution  of  such  a  power 

J  Park,  Dow.  50-3.  '  Seymor's  Case,  10  Co.  96,  a.,  98, ». 

s  24  E.  III.  28,  b.  *  Note  by  Serg.  Williams,  1  Saund.  261,  a. 

'  Park,  Dow.  142,  143,  and  note.      «  Jackson  v.  Kip,  3  Halst.  241. 
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were  vested,  subject  to  a  liability  to  be  divested  by  an  exercise  of 
the  power,  and  the  law  was  eventually  so  settled.  This  point 
being  established,  it  next  became  a  question  whether,  as  a  right 
of  dower  attached  upon  the  estate  in  fee  which  became  vested 
until  the  exe-cise  of  the  power  of  appointment,  a  subsequent 
exercise  of  the  power  could  drive  it  oUt, — a  question  upon 
which  diflferences  of  opinion  existed  for  a  considerable  time." 
In  Cave  v.  Holford,^  Mr.  Justice  Heath  expressed'  an  opinion  that 
the  power  would  enable  the  donee  to  bar  the  claim  of  dower. . 
In  Cox  V.  Chamberlain,'  Lord  Alvanley  spoke  rather  dubiously 
of  the  question.  He  said  that  by  the  execution  of  the  power, 
the  estate  in  fee  might  be  superseded,  "  though,  perhaps,  not  to 
bar  dower."  Lord  Eldon  appears  to  have  thought  with  Mr. 
Justice  Heath,  that  the  appointment  drove  out  all  intermediate 
estates,  and  that  the  dowress  could  not  sustain  her  claim  of 
dower  upon  the  new  estate  in  the  appointee  of  the  power.* 
Many  eminent  lawyers,  and  among  them  Mr.  Fearne  and  Mr. 
Sugden,  were  of  opinion  that  the  right  of  dower  was  defeated 
with  the  estate  on  which, it  attached,  by  the  execution  of  the 
power.' 

10.  This  question,  however,  is  now  set  at  rest  by  the  case  of 
Ray  V.  Pung,'  in  which  lands  were  conveyed  to  such  uses  as  C. 
D.  should,  by  deed,  appoint,  and  in  default  of,  and  until  such 
appointment,  to  the  use  of  C.  D.  in  fee.  C.  D.  afterwards,  in 
execution  of  the  power,  by  deed,  duly  made  an  appointment  of 
the  estate  in  favor  of  E.  F.  in  fee.  The  appointment  was  made 
during  the  coverture  of  C.  D.,  and  it  was  held  that  his  wife  was 
thereby  defeated  of  her  dower  in  the  lands.  So  in  Kentucky, 
where  A.  made  to  B.  a  deed  of  gift,  embracing  both  slaves  and 
realty,  in  which  deed  was  a  special  power  in  the  nature  of  an 
appointment,  wbich  B.  executed  by  his  last  will  according  to 
the  terms  of  the  power,  it  was  held  that  his  widow  was  not 
entitled  to  dower  in  the  lands  sO  disposed  of.' 

1  Sugden's  note,  Gilb.  Uses,  p.  321  ;  see  note  (2)  Co.  Litt.  2T6,  a. 

2  Cave  V.  Holford,  3  Ves.  Jr.  657. 

*  Cox  V.  Chamberlain,  4  Vee.  Jr.  637. 

*  See  Maundrell  v.  Maundrell,  10  Ves.  Jr.  263,  265-267. 

'  1  Fearne,  Cont.  Rem.  347,  note;  2  Sugden,  Powers,  34  et  seq.;  and  see  Park, 
Dow.  186-190  ;  4  Kent,  51  ;  see,  also,  Wilde  ».  Port,  4  Taunt.  334. 

«  Bay  0.  Pung,  5  B.  &  Aid.  561  ;  7  Eng.  C.  L.  193  ;  s.  c.  5  Madd.  310. 

'  Thompson  v.  Vance,  1  Met.  (Ky.)Rep.  670  ;  g.  c.  7  Amer.  Law  Reg.  222  ;  see, 
also,  Chinnubbee  v.  Nicks,  3  Port.  (Ala.)  B.  362,  where  this  doctrine  is  discussed  and 
auproved. 
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11.  But  if  the  husband  die  without  executing  the  power,  the 
right  of  dower  becomes  absolute.     This  point  is  well  settled  in 
England,  and  has  been  decided  in  the  United  States.    Thus,  in 
South  Carolina,  in  the  case  of  Peay  v.  Peay,'  A.,  for  a  considera- 
tion paid  by  B.,  conveyed  to  C.  a  tract  of  land  "  in  trust  for  the 
use  of  B.,  his  heirs  and  assigns  forever,  and  to  permit  the  said 
B.  to  have  and  possess  the  same,  and  to  enjoy  the  profits  thereof 
and  in  trust  to  convey  the  same  to  such  person  or  persons  as 
the  said  B. , shall,  by  deed  or  will,  or  other  writing  under  his 
hand,  direct  and  appoint,"  and  it  was  held  that  B.  took,  under 
the  statute  of  uses,  at  least  a  qualified  or  determinable  fee  in  the 
land,  and,  never  having  exercised  the  power  of  appointment, 
that  his  widow  was  entitled  to  dower.    And  the  disposition  of 
the  estate  must  be  referable  directly  to  the  power  in  order  to 
defeat  dower.     Thus,  where  a  person,  prior  to  his  marriage, 
conveyed  certain  land,  in  trust  for  such  use,  and  such  person 
as  he  should  afterwards  appoint  by  deed  or  will,  and  in  default 
of,  and  until  such  appointment,  to  the  use  of  himself  and  heirs, 
and  afterwards,  by  his  will,  devised  all  his  real  estate  to  his 
children  by  a  former  wife,  it  was  held  that  his  widow  was  dow- 
able  of  the  land  in   question,  the  disposition  by  will  being  re- 
garded as  an  ordinary  devise,  and  not  as  an  execution  of  the 
power.     "The  testator,"  the  court  remarked,  "had  an  estate^ 
devisable  in  him,  and  power,  also,  to  limit  an  use;  he  had  an 
election  to  pursue  which  of  them  he  would,  and  when  he  de- 
vised the  real  estate  itself,  without  any  reference  to  his  authority, 
or  power,  he  declared  his  intent  to  devise  an  estate  as  owner  of 
the  land,  by  his  will,  and  not  to  limit  an  use  according  to  his 

authority There  being  no  execution  of  the  power,  the 

land  passed  by  the  will  itself,  and  not  by  virtue  of  the  execu- 
tion of  the  power."^ 

12.  A  devise  to  the  husband  for  life,  expressly,  with  remainder 
to  such  persons  as  he  shall  by  deed,  or  will,  or  otherwise,  ap- 
point, will  not  give  him  the  absolute  interest,  although  he  may 
acquire  it  by  the  exercise  of  his  power.'  And  if  he  should  die 
before  making  an  appointment  to  himself  under  the  power,  his 
widow  would  not  be  entitled  to  dower.* 

1  Peay  v.  Peay,  2  Rich.  Eq.  409  ;  see,  also,  Hawley  v.  James,  5  Paige,  318,  455. 
'  Link  V.  Edmondson,  19  Misso.  487. 

'  I  Sngden  on  Poti-.  119,  pi.  6  ;  see  Barford  ».  Street,  16  Ves.  .Jr.  135. 
*  Thompson  v.  Vance,  1  Met.  (Ky.)  Rep.  670  ;  see  Collins  v.  Carlisle's  Heirs,  7  B. 
Mon.  14  ;  McGaughey  v.  kenry,  15  B.  Men.  383. 
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Estates  determinable  under  collateral  limitations. 

13.  Estates  created  by  way  of  collateral  limitation  are  subject 
to  dower.  The  following  is  given  by  Jenkins  as  an  instance  of 
a  limitation  of  this  character :  "  So  of  a  grant  of  rent  or  land 
to  one  and  his  heirs  till  the  building  of  St.  Paul's  be  finished.'" 
It  is  well  settled,  however,  that  dower  ceases  with  the  event 
which  terminates  the  estate.  In  all  these  cases  the  maxim, 
cessante  statu  primitive  cessat  derivaAivus,  applies.*  "  If  this  con- 
tingency happens,"  adds  Jenkins  to  the  above  quotation,  "dower 
shall  cease." 

14.  In  some  instances  the  determination  of  an  estate  of  in- 
heritance is  the  result  of  a  collateral  limitation  implied  in  law, 
as  in  the  case  of  a  gift  in  tail  with  a  reservation  of-  rent  to  the 
donor  and  his  heirs.*  Here,  upon  the  death  of  the  donee  in  tail 
without  issue,  the  right  of  dower  in  the  rent  of  the  wife  of  tho 
donor  ceases,  for  thereby  the  estate  from  which  the  rent  is  de- 
rived is  determined.*  And  it  seems  that  the  operation  of  a  col- 
lateral limitation,  whether  express  or  implied,  will  defeat  dower, 
as  well  where  it  converts  the  estate  of  the  husband  into  a  mere 

■  life  estate,  as  where  it  determines  it  altogether.  As  where  the 
husband  is  tenant  of  a  determinable  fee  derived  from  an  estate 
tail  special,  and  during  the  coverture  the  determinable  fee  be- 
comes an  estate  pur  auter  vie,  by  the  tenant  in  tail  becoming  ten- 
ant in  tail  after  possibility  of  issue  extinct.  Mr.  Preston  has 
expressed  some  doubt  upon  this  point,"  but  Mr.  Park  maintains 
the  proposition  with  much  confidence,  and  appears  to  be  sus- 
tained by  authority." 

Estates  determinable  under  conditional  limitations,  or  by  executory 

devised 

15.  Whether  the  wife  is  dowable  of  an  estate  conferred  upon 
the  husband  by  way  of  conditional  limitation,  or  subject  to  an 
executory  devise,  after  his  estate  has  been  divested  by  operation  of 

1  Jenk.  Cent.  1,  Ca.  6. 

2  3  Prest.  Abst.  373 ;  Butler's  note,  Co.  Litt.  241,  a.  »  See  en.  18,  J  2. 

*  The  distinction  between  the  right  of  dower  of  the  wife  of  the  donor  in  the  rent,  and 
of  the  wife  of  the  donee  in  the  land,  is  explained  in  ch.  18,  J  2,  et  seq. 
'«  3  Prest.  Conv.  173. 

«  Park,  Dow.  165-7  ;  Plow.  155  ;  Hughes  on  Writs,  182. 

''  As  to  the  distinction  between  a  conditional  limitation  and  an  estate  upon  condition, 
see  ante,  J  3, 
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the  limitation  or  devise,  is  a  vexed  question,  in  respect  of  which 
eminent  jurists  and  able  conveyancers,  both  in  England  and 
the  United  States,  have  entertained,  conflicting  opinions.  We 
have  seen  that  where  an  estate  expires  by  force  of  its  natural 
limitation,  or,  as  it  is  sometimes  expressed,  where  it  is  spent,  the 
right  of  dower  is  not  disturbed.^  Upon  this  point  there  is  no 
doubt  nor  controversy.  The  difficulty  arises  where  the  estate  is 
so  limited  that  upon  the  happening  of  a  certain  event  it  is  to 
pass  to  a  third  person  ;  or  where,  upon  the  death  of  the  devisee 
ill  fee  without  issue,  the  estate  is  devised  over.  In  the  first  of 
these  cases,  if  the  event  happen,  the  estate  of  the  husband  is 
thereby  absolutely  divested.  In  the  other,  if  he  die  without 
issue  his  estate  is  absolutely  determined.  In  neither  case  does  the 
estate  expire  by  force  of  its  natural  limitation,  but  in  virtue  of  the 
express  limitations  and  conditions  to  which  it  was  subject  by 
the  original  grant  or  devise.  Whether,  after  the  estate  has  thus 
terminated,  a  right  of  dower  continues  to  exist,  is  the  question. 
16.  The  case  of  Sammes  v.  Payne,  decided  in  the  29th  of 
Elizabeth,  is  the  earliest  reported  case  appearing  to  touch  this 
question,  and  it  is  sometimes  cited  as  an  authority  in  support 
of  the  proposition  that  curtesy,  and  by  analogy,  dower,  shall 
continue  after  the  determination  of  an  estate  by  the  operation 
of  a  conditional  limitation  or  executory  devise.  But  it  is  very 
questionable  whether  it  can  properly  be  regarded  as  an  author- 
ity upon  this  point.  The  facts,  as  stated  by  Leonard  and 
Anderson,^  were  as  follows:  One  Jayne  Payne,  being  seised  in 
fee  of  the  lands  in  question,  conveyed  the  same  to  the  use  of 
herself  for  life,  remainder  to  the  use  of  Elizabeth  Payne,  her 
eldest  daughter,  in  tail,  upon  condition  that  the  said  Elizabeth, 
or  the  heirs  of  her  body,  should,  within  one  year  after  the  death 
of  the  said  Jane  Payne,  or  within  one  year  next  after  Joan,  the 
younger  daughter  of  the  said  Jayne,  should  attain  the  age  of 
eighteen  years,  pay  to  the  said  Joan,  or  the  heirs  of  her  body, 
thirty  pounds.  And  if  the  said  Elizabeth  should  die  without 
issue  before  the  time  of  payment  aforesaid,  or  if  the  said  Eliza- 
beth, or  the  heirs  of  her  body  should  fail  in  the  payment  of  the 
sum  aforesaid,  then  to  the  use  of  the  said  Joan  Payne  in  tail.  The 
mother  died.  Elizabeth  took  husband,  Thomas  Sammes;  had 
issue,  and  afterwards  died  without  leaving  issue,  before  the  said 

I  Ante,  ch.  13,  §J  12-14,  and  §  1  of  present  chapter. 
*  Sammes  v.  Payne,  1  Leon.  167  ;  s.  c.  1  And.  184. 
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Joan  came  to  the  age  of  eighteen  years.  The  question  was 
whether  Thomas  Sammes  was  entitled  to  be  tenant  by  the  cur- 
tesy. Against  the  claim  to  curtesy  it  was  argued  that  the  estate 
tail  of  Elizabeth  was  defeated  by  the  non-payment  of  the  thirty 
pounds,  according  to  the  limitation  of  the  uses,  and  that  there- 
fore no  right  to  curtesy  existed.  It  will  be  observed  thttt  the 
argument  was  not  placed  upon  the  ground  that  the  estate 
of  the.  wife  had  determined  by 'reason  of  failure  of  issue  living 
at  her  death,  for,  as  to  estaies  tail,  as  we  have  seen,  this  is  re- 
garded as  the  expiration  of  the  estate  by  its  regular  limitation, 
and  in  such  case  the  right  to  curtesy  or  dower  is  confessedly 
preserved  ;*  but  the  objection  urged  was  predicated  upon  -the 
alleged  breach  of  the  condition  of  payment  contained  in  the 
grant,  upon  the  happening  of  which  the  estate  was  to  shift  ^nd 
become  vested  in  Joan,  the  younger  daughter.  The  court,  hoW' 
ever,  determined  the  question  in  favor  of  the  husband.  Leon- 
ard reports  the  judges  as  placing  their  decision  upon  the 
following  ground :  "  As  to  the  condition  of  payment  of  the  said 
sum,  the  same  is  not  determined,  for  she  died  without  issue  before 
the  day  of  payment,  scil.,  before  the  second  daughter  came  of 
the  age  of  eighteen  years,  and  as  to  that  there  is  no  condition 
broken  ;  and  as  to  the  point  of  dying  without  issue,  the  same  is 
not  a  condition,  but  rather  a  limitation  of  the  estate,  and  the 
same  is  no  more  than  what  the  law  saith,  and  the  estate  tail  in 
Elizabeth  is  spent  and  determined  by  the  dying  mthout  issue,  and 
doth  not  cease,  or  is  cut  off  by  any  limitation. 

According  to  this  language  the  court  denied  that  the  condi- 
tion of  payment  was  broken,  as  assumed  by  counsel,  and  upon 
which  assumption  alone  it  was  insisted  that  curtesy  was  de- 
feated. They  held  that  the  estate  tail  of  Elizabeth  expired  by 
its  regular  limitation  upon  her  death  without  issue  living,  before 
the  time  limited  for  payment.  As  her  estate  had  thus  termi- 
nated, and  the^  limitation  over  to  the  younger  daughter  had 
consequently  taken  effect,  there  was  nothing  upon  which  the 
condition  subsequently  to  be  performed  could  operate.  The 
co'hclusion  of  the  court,  therefore,  as  above  expressed,  was  sim- 
ply that  curtesy  is  not  defeated  by  the  determination  of  the 
estate  of  the  wife  by  its  natural  limitation. 

In  addition  to  the  above  reasoning,  however,  Leonard  reports 
Anderson,  J.,  as  stating  this  further  proposition  :  "  If  a  feoffment 

»  Ante,  ch.  13,  u  ia-14. 
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be  made  to  the  use  of  J.  S.  and  his  heirs  until  J.  D.  hath  done 
such  a  thing,  and  then  unto  the  use  of  J.  D.  and  his  heirs,  the 
thing  is  done,  and  J.  S.  dieth,  his  wife  shall  be  endowed."*  But 
it  is  to  be  remarked  that  the  case,  as  reported  by  Anderson 
himself,  contains  no  such  language  f  and  Goldsborough,  who 
also  reports  the  case,  makes  Anderson  say  that  "  if  an  estate  be 
determined  by  limitation;  this  will  not  avoid  a  tenancy  by  the 
curtesy ;  but  otherwise  it  is  if  the  estate  be  determined  by  a 
condition,  for  this  relates  to  the  defeasance  of  the  estate."'  This 
mode  of  stating  the  point  leaves  the  case  of  a  conditional  limita- 
tion untouched,  and  merely  takes  the  broad  ground  of  distinc- 
tion between  estates  spent,  and  estates  defeated,  for  by  the  term 
"  limitation,"  as  here  used,  is  obviously  meant  a  simple  limita- 
tion.* 

17.  In  the  report  of  the  case  by  Coke,  no  notice  is  taken  of 
the  condition  as  to  payment,  nor  of  the  limitation  over  in  case 
of  a  non-payment.  He  reports  the  case  as  being  simply  a  gift 
of  lands  to  the  elder  daughter  in  tail  general,  remainder  to  the 
younger  daughter  in  tail  general.  That  the  elder  daughter 
married,  and  had  issue,  which  died.  That  afterwards  the  elder 
daughter  died,  whereby  her  estate  tail  was  determined,  and  the 
lands  passed  to  the  younger  daughter  by  the  limitation  over. 
And  that  by  the  judgment  of  the  court  the  husband  of  the  elder 
daughter  was  declared  to  be  entitled  to  curtesy.' 

18.  Sammes  v.  Payne  was  followed  by  the  case  of  Flavil  v. 
Ventrice,*  decided  in  the  10th  of  James  I.,  a  short  report  of 
which  is  given,  as  follows :  "  If  A.  seised  in  fee  of  lands,  cove- 
nants to  stand  seised  thereof,  to  the  use  of  himself  and  his  heirs, 
till  C.  his  middle  son  takes  a  wife,  and  after,  to  the  use  of  C. 
and  his  heirs;  and  after,  A.  dies,  hj  which  it  descends  to  B.  the 
elder  son  of  A.  who  has  a  wife  and  dies,  and  after,  C.  takes  a 
wife,  it  seems  the  wife  of  B.  the  elder  son  shall  not  be  endowed 
of  the  said  estate  of  her  husband,  because  his  estate  is  ended  by  an 
express  liimUation,  and  therefore,  the  estate  of  the  wife  being  de- 
rived out  of  it,  this  can  not  continue  longer  than  the  original 
estate.  P.  10  Ja.  B.,  between  Flavill  and  Ventrice,  dubitatur 
upon  a  special  verdict ;  for  uppn  argument  the  court  was  di- 
vided, scil.,  Crawley  and  Vernon  that  she  shall  not  be  endowed, 

»  1  Leon.  168.  =  1  And.  184.  »  GoMsb.  81. 

*  Park,  Dow.  169.  6  Paine's  case,  8  Co.  34,  a. 

«  FlavUl  V.  Ventrice,  2  Danr.  Abr.  655  ;  9  Vin.  Abr.  217,  F.  pi.  1. 
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and  Hutton  and  Heath  c  contra..  Intratur  Tr.  8  Car.  Rot.  1343." 
The  judges  being  equally  divided,  the  point  was  not  determined. 
The  case,  however,  furnishes  evidence  that  the  law  was  consid- 
ered in  an  unsettled  condition  at  the  period  when  it  arose.  In 
Heyns  v.  Villars,^  decided  in  1658,  the  above  case  was  cited  at 
the  bar  by  the  name  of  Rochester  and  Venters,  and  it  was  added 
that  it  was  a  question  to  that  day  whether  the  feme  should 
have  dower.^ 

19.  An  interval  of  more  than  eighty  years  here  occurs  in 
-which  there  is  no  reported  case  touching  the  question.  The 
case  next  in  order  appears  to  be  Sumner  v.  Partridge,  determined 
July  25, 1740,  which  is  briefly  reported  by  Atkyns.^  The  point 
considered  by  the  court  arose  upon  the  following  case :  "  Devise 
to  A.  and  her  heirs,  and  if  she  die  before  her  husband,  he  to  have 
20Z.  a  year  for  his  life ;  remainder  to  go  to  her  children.  The 
wife  died  before  the  husband."  It  was  held  that  the  husband 
was  not  entitled  to  curtesy. 

With  regard  to  this  case  it  may  be  remarked,  that  upon  the 
death  of  the  wife,  living  the  husband,  the  estate  did  not  descend 
to  the  children,  but  passed  to  them  as  purchasers  by  virtue  of 
the  original  limitation ;  a  feature  which,  with  respect  to  its  influ- 
ence upon  the  question  under  discussion,  will  be  more  particu- 
larly noticed  hereafter.* 

20.  The  case  of  Goodenough  v.  Goodenough  is  referred  to  by 
Mr.  Preston  as  supporting  the  claim  of  dower  in  estates  deter- 
mined by  conditional  limitation  or  executory  devise."  This 
case  is  briefly  noticed  by  Dickens.'  The  following  statement  of 
it,  extracted  from  the  Register's  Book,'  is  taken  from  Mr.  Jacob's 
Addenda  to  Roper  on  Husband  and  Wife.* 

R.  Serle  devised  certain  estates  to  his  nephew,  William  Good- 
enough,  and  his  heirs  forever,  subject  to  the  limitation  and  con- 
dition after  mentioned ;  viz.  that  in  case  his  said  nephew  should 
happen  to  die  unmarried,  and  without  issue  of  his  body  lawfully 
begotten,  his  will  was,  that  the  devise  and  devises  thereinbefore 
made,  should,  in  any  or  either  of  those  cases,  cease  and  be  abso- 

>  Heyns  ».  Villars,  2  Sid.  64. 

*  Park,  Dow.  172.    The  case  is  also  cited  by  Twisden,  J.,  1  "Vent.  377. 
»  Summer  v.  Partridge,  2  Atk.  47. 

-  Infra,  ?  29.  »  3  Prest.  Abstr.  372. 

»  Dick.  Ch.  E.  vol.  ii.  795. 

'  '31  Jan.  1772  ;  Beg.  Lib.  A.  1771,  fo.  557. 

•  2  Roper,  Husb.  and  Wife,  by  Jacob,  504,  805. 
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lutely  void  j  and  in  that  case  he  gave  the  estates  to  his  nephew, 
Richard  Jocelyn  Goodeuough.  The  testator  died,  leaving  R.  J. 
Goodenough  his  heir  at  law.  William  Goodenough  afterwards 
married  the  plaintiff,  having  first,  by  articles  previous  to  the 
marriage,  agreed  to  settle  lands  of  sufiicient  value  to  secure  a 
jointure  of  200Z.  per  annum  to  her  for  life,  with  remainder  to 
the  issue  of  the  marriage.  By  his  will,  William  Goodenough 
gave  his  personal  estate  to  the  plaintiff,  and  appointed  her  ex- 
ecutrix, and  recited  that  his  brother  Richard  would  have  the 
estates  left  him  after  his  (William's)  death  by  R.  Serle,  and  as- 
he  left  them  to  his  brother  without  any  litigation,  which  there 
was  the  greatest  room  for,  he  hoped  he  would  have  the  generosity 
to  pay  his  wife  her  dower  regularly,  and  without  dispute.  He 
died  without  issue,  leaving  his  brother  heir  at  law. 

The  bill  prayed  that  the  plaintiff's  jointure  might  be  made 
good  out  of  the  lands  devised  by  Serle,  or  that  she  might  be 
endowed  out  of  those  lands..  It  submitted,  that  the  estate  of 
William  in  those  lands  became  absolute  on  his  marriage ;  or 
that,  if  the  devise  over  was  intended  to  take  effect  on  his  dying 
without  issue,  then  that  it  was  void,  as  being  too  remote,  or  that 
it  reduced  the  estate  of  William  to  an  estate  tail ;  and  therefore 
that  the  plaintiff  was  entitled  to  dower.  The  defendant,  R.  J. 
Goodenough,  by  his  answer,  insisted  that  there  was  no  agree- 
ment on  the  marriage  of  the  plaintiff  for  a  settlement  of  the 
lands  in  question  ;  and  submitted  that  she  was  bound,  out  of 
the  personal  estate  of  her  husband,  to  purchase  lands  of  the 
value  of  2001.  per  annum,  upon  the  trusts  of  the  marriage  arti- 
cles, under  which  he  would  become  entitled  on  her  death.  He 
submitted,  that  the  executory  devise  in  the  will  of  R.  Serle  was 
intended  to  take  effect  on  the  death  of  William,  unmarried,  or 
without  issue ;  and  that  the  testator  having  coupled  those  events 
in  the  same  sentence,  the  latter  must  be  understood  to  refer  to 
the  death  of  William,  and  therefore  was  not  too  remote. 

The  decree  declared,  that  according  to  the  true  construction 
of  the  will  of  William  Goodenough,  the  plaintiff  was  entitled 
to  have  dower,  only,  out  of  the  estates  of  which  he  died  seised, 
and  referred  the  case  to  a  master  to  take  an  account  of  the  rents 
and  profits,  and  to  set  apart  and  allot  sufiicient  of  the  said 
estates,  as  and  for  the  dower  of  the  plaintiff  therein. 

21.  But  in  Buckworth  v,.  Thirkell,^  decided  in  1785,  the  subject 

>  Bockworth  v.  Thirkell,  1  Coll.  Juris,  332  ;  3  Bos.  &  Ful.  652,  note  ;  Butler's  Co. 
Litt.  241,  a.,  note. 
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underwent  very  full  and  elaborate  discussion.  The  opinion  was 
pronounced  by  Lord  Mansfield,  and  the  case  is  generally  re- 
garded as  the  leading  one  upon  the  questions  involved.  The 
following  is  a  statement  of  the  facts : — 

Joseph  Sutton  devised  certain  lands  to  trustees  in  fee,  in  trust 
to  receive  the  rents  and  profits  and  apply  them  for  the  mainte^ 
nance  of  Mary  Barrs,  granddaughter  of  the  testator,  until  she 
should  arrive  at  the  age  of  twenty-one  years,  or  be  married ; 
and  from  and  after  her  attaining  such  age,  or  being  married,  he 
gave  and  devised  the  lands  to  the  said  Mary  Barrs,  her  heirs 
and  assigns  forever.  But  in  case  the  said  Mary  Barrs  should 
happen  to  die  before  she  arrived  at  the  age  of  twenty-one  years, 
and  without  leaving  issue  of  her  body  lawfully  begotten,  then, 
from  and  after  the  decease  of  the  said  Mary  Barrs  without  issue 
aforesaid,  he  gave  and  devised  his  said  estates  to  his  grandson, 
Walter  Barrs,  and  to  his  assigns  for  his  natural  life,  remainder 
over.  Mary  Barrs  married  Solomon  Hansard,  had  a  child  by 
him,  which  died  during  her  lifetime,  and  herself  died  un,der 
the  age  of  twenty-one  years,  without  leaving  any  issue.  On  the 
trial  of  an  action  of  replevin,  a  special  case  was  reserved  for  the 
opinion  of  the  court  upon  the  above  facts,  whether  Solomon 
Hansard  was  entitled  to  be  tenant  by  the  curtesy.  The  case 
was  twice  argued  at  the  bar  by  desire  of  the  court.  The  dis- 
tinction made  and  relied  upon  in  the  argument,  was  between 
estates  spent  or  expired,  and  estates  defeated  by  way  of  condi- 
tion. With  respect  to  estates  tail,  it  was  argued  that  "  before 
the  statute  de  donis  estates  tail  were  conditional  fees,  but  on  the 
birth  of  a  child,  the  condition  was  considered  as  performed,  so 
as  to  become  an  absolute  estate  to  three  purposes:  1st,  that  the 
donee  in  tail  could  alien ;  2dly,  could  forfeit ;  3dly,  it  was  de- 
scendible to  the  issue  of  a  second  marriage,  and  of  course  gave 
curtesy  to  the  husband  of  a  second  marriage.  The  statute  de 
donis  took  away  the  power  of  alienation,  and  the  curtesy  of  the 
second  husband,  but  left  the  right  of  the  husband  of  the  first 
marriage  to  be  tenant  by  the  curtesy  as  it  stood  before  the 
statute,  [viz.  notwithstanding  the  failure  of  issue,]  that  is,  as 
being  the  husband  of  a  woman  whose  estate  on  condition  was 
become  absolute  by  birth  of  a  son.  This  accounted  for  hus- 
bands being  tenants  by  the  curtesy  of  estates  tail,  but  it  explained 
the  diSerence  between  estates  tail  and  estates  defeasible  on  condi- 
tion, such  as  the  present,  and  proved  how  inapplicable  the  case 
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of  an  estate  tail  was  to  the  present  estate  as  to  the  right  of  the 
husband  to  curtesy."^  Against  this  it  was  urged  that  the  devise 
operated  as  a  conditional  limitation,  and  not  merely  to  create 
an  estate  upon  condition,  for  the  defeasance,  it  was  said,  had  no 
relation  to  the  time  of  creating  the  estate,  as  in  the  case  of  a 
condition  merely,  the  breach  of  which  avoids  all  mesne  incum- 
brances.^   The  judgment  of  the  court  is  reported  as  follows : — 

"  Lord  Mansfield.  Tenancy  by  the  curtesy  existed  before  the 
statute  de  donis,  and  the  definition  of  it  is,  that  the  wife  must  be 
seised  of  an  estate  of  inheritance,  which,  by  possibility,  her  issue 
by  the  husband  may  inherit,  and  there  must  be  issue  born. 
Estates  at  that  time  were  of  two  sorts,  conditional  or  absolute, 
and  curtesy  applies  to  both  equally.  I  can  not  agree  with  the 
argument,  that  on  performance  of  the  condition,  by  birth  of  a 
child,  the  estate  became  absolute ;  it  was  so  by  a  subtlety  in 
odium  of  perpetuity,  and  for  the  special  purpose  of  alienation, 
but  for  no  other,.  It  otherwise  reverted  to  the  donor  on  failure 
of  the  issue,  according  to  the  original  restriction.  At  common  ■ 
law,  the  only  modification  of  estates  was  by  condition.  The 
statute  of  uses  introduced  a  greater  latitude  of  qualification,  but 
there  arose  a  great  dread  of  letting  in  perpetuities  by  means  of 
the  extensive  operation  of  that  statute ;  and  in  the  time  of  Eliza- 
beth and  James,  many  cases  were  decided  with  a  view  to  pre- 
vent that  efifect ;  with  this  view,  it  was  allowed  to  bar  contingent 
remainders  before  the  person  who  was  to  take  came  into  esse ; 
others  were  held  to  be  too  remote  in  their  creation.  The  cases 
proceeded  in  that  view  too  far,  and  estates  were  too  much 
loosened,  and  it  became  necessary  to  restrain  them  again ;  and 
in  the  time  of  the  troubles  eminent  lawyers,  who  were  then 
chamber  counsel,  devised  methods  which,  on  their  return  to 
Westminster  Hall,  they  put  in  practice,  such  as  interposing 
trustees  to  preserve  contingent  remainders.  It  is  not  of  long 
date  that  the  rules  now  in  use  have  been  established.  I  remem- 
ber the  introduction  of  the  rule  which  prescribes  the  time  in 
which  executory  devises  must  take  eflect,  to  be  a  life  or  lives 
in  being,  and  twenty-one  years  afterwards. 

"  It  is  contended  that  this  is  a  conditional  limitation.  It  is 
not  so,  but  a  contingent  limitation  ;  all  the  cases  cited  go  upon 
the  distinction  of  their  being  conditions,  and  not  limitations. 
During  the  life  of  the  wife  she  continued  seised  of  a  fee  simple. 

1  1  CoU.  Juris.  334.  >  3  Bos.  &  Pal.  653,  note. 
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to  which  her  issue  might  by  possibility  inherit.  I  am  of 
opinion  that  the  defendant  is  entitled  to  be  tenant  by  the 
curtesy. 

"  The  rest  of  the  court  assenting,  judgment  for  the  defend- 
ant."i 

22.  The  facts  in  Buckworth  v.  Thirkell,  as  reported,  appear 
to  make  the  limitation  over  a  clear  case  of  executory  devise. 
Upon  her  marriage,  Mary  Barrs  became  seised  of  an  estate  in 
fee  simple,. for  the  devise  was  to  her  and  her  heirs  from  and 
after  attaining  twenty-one,  or  upon  her  marriage.  Upon  the 
happening  of  either  event  she  was  to  take  the  fee.  But  upon 
her  death  within  the  age  of  twenty-one,  and  without  issue  living 
at  her  death,  her  estate  was  to  determine  and  pass  over 'to  the 
grandson  of  the  testator.  Upon  her  marriage,  therefore,  she 
occupied,  substantially,  the  position  of  a  devisee  in  fee  with  a 
limitation  over  in  the  event  of  his  death  without  issue  living  ; 
the  only  difference  being  that  in  the  reported  case,  in  order  to 

■  divest  the  estate,  it  was  necessary  that  the  death  of  the  devisee 
should  occur  within  a  limited  period.  In  point  of  principle, 
however,  this  would  make  no  difference  as  regards  the  question 
involved.  The  case,  therefore,  is  to  considered  as  expressly 
deciding  that  the  determination  of  an  estate  by  operation  of  an 
executory  devise,  does  not  defeat  the  right  of  the  widow  to 
dower,  nor  of  the  husband  to  be  tenant  bj'  the  curtesy. 

23.  Very  few  cases  in  modern  practice  have  provoked  so 
much  discussion,  or  been  the  subject  of  so  much  animadversion, 
as  Buckworth  v.  Thirkell.  Lord  Alvanley  is  reported  to  have 
remarked  that,  "  it  occasioned  some  noise  in  the  profession  at 
the  time  it  was  decided.""  It  is  referred  to  in  tones  of  decided 
disapprobation  by  Mr.  Butler  in  one  of  his  notes  to  Co.:.e  on 
Littleton.  The  following  observations  precede  that  writer's 
review  of  the  case  and  of  the  grounds  assigned  by  Lord 
Mansfield  for  the  decision :  "As  to  estates  in  fee  simple  con- 
ditional at  the  common  law,  and  estates  tail  under  the  statute 
de  donis,  the  wife  was  entitled  to  her  dower,  and  the  hus- 
band to  his  curtesy,  out  of  them,  after  the  failure  of  the 
issues  in  tail.  But,  it  may  be  observed  that  though  it  is  now 
difficult  to  avoid  considering  estates  in  fee  simple  conditional, 
in, any  other  light  than  as  estates  originally  granted  to  the 
donee,  and  to  the  heirs  general,  or  to  some  particular  heirs  of 

1  3  Bos.  &  Pul.  6S2,  note.  «  In  Doe  v.  Hutton,  3  Bos.  &  Pul.  653. 
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his  body ;  and  the  estate  of  the  donor,  as  that  of  a  reversion  ex- 
pectant on  the  failure  of  those  heirs;  yet  this  restriction  to 
particular  heirs,  and  exclusion  of  others,  is  understood  to  be 
produced,  not  by  any  limitation  of  persons \iDtroduced  into  the 
grant,  but  by  a  condition  supposed  to  be  annexed  to  it,  that  if 
there'  were  no  such  heirs,  or  being  such,  if  they  afterwards 
failed,  and  the  donee  did  not  alien  the  estate,  it  should  be  lawful 
for  the  donor  and  his  heirs  to  enter.  This  entry,  therefore,  was 
not  an  entry  upon  the  natural  expiration  of  a  previous  estate,  but 
for  a  condition  broken  ;  in  which  case,  as  in  all  .others  where 
entry  is  made  for  breach  of  a  condition,  the  right  of  a  wife  to 
her  dower,  and  the  husband  to  his  curtesy,  if  the  general  rule 
were  adhered  to,  would  be  defeated.  But,  for  reasons  now 
rather  to  be  guessed  than  demonstrated,  this  case  was  made  an 
exception  from  the  general  rule.  So  with  respect  to  the  right  of 
the  wife  of  tenant  in  tail  to  her  dower,  and  the  husband  to  his 
curtesy,  after  the  failure  of  the  issues  in  tail ;  the  statute  de  donis 
introduced  no  new  estate,  but  only  preserved  estates  limited  as 
conditional  fees  to  the  issues  inheritable  under  them,  by  pre- 
venting the  tenants  of  such  conditional  fees  from  alienating  or 
disposing  of  them,  and  as  they  preserved  the  estates,  so  they 
preserved  the  incidents  belonging  to  them,  and  among  others, 
the  right  of  the  wife  to  her  dower,  and  the  husband  to  his 
curtesy."' 

To  these  remarks  the  same  writer  adds  his  views  with  regard 
to  what  he  terms  limited  fees.  "As  to  limited  fees, by  which,  in 
this  place,  are  to  be  understood  those  fees  which  are  qualified, 
not  because  the  estate  of  the  grantor  is  limited — (such  as  those 
which  are  classed  under  the  third  distinction) — but  those  which 
being  created  by  a  person  seised  in  fee  simple,  are,  by  the  origi- 
nal grant  by  which  they  are  created,  only  to  continue  to  a 
certain  event;  as  a  grant  to  A.  and  his  heirs,  tenants  of  the 
manor  of  Dale,  or  to  A.  and  his  heirs  while  there  shall  be  heirs 
of  the  body  of  B. : — or  those  fees  which  are  originally  devised  or 
limited  in  words  importing  a  fee  simple  or  fee  tail  absolute  and 
unconditional,  but  which,  by  subsequent  words,  are  made  deter- 
minable upon  some  particular  event, — as  to  fees  of  this  descrip- 
tion, it  should  seem  by  the  case  cited  in  the  note  to  F.  N.  B. 
149,  G.,  and  the  cases  of  Flavill  v.  Ventrice,  EoU.  Abr.  676,  and 
Sammes  v.  Payne,  1  Leo.  167,  1  And.  184,  8  Eep.  34,  Goulds.  81, 

I  Bad.  Co.  Litt.  241,  a.,  note. 
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that  where  the  fee,  in  its  original  creation,  is  only  to  continue 
to  a  certain  period,  the  wife  is  to  hold  her  dower,  and  the  hus- 
band his  curtesy,  after  the  expiration  of  the  period  to  which  the 
'  fee  charged  with  the  dower  or  curtesy,  is  to  continue ;  but  that 
where  the  fee  is  originally  devised  in  words  importing  a  fee 
simple,  or  fee  tail  absolute  and  unconditional,  but  by  subse- 
quent words  is  made  determinable  upon  some  particular  event ; 
there,  if  that  particular  event  happens,  the  wife's  dower  and 
the  husband's  curtesy  cease  with  the  estate  to  which  it  is  an- 
nexed. Such  appears  to  be  the  distinction  established  by  the 
foregoing  cases." 

24.  The  learned  annotator  then  proceeds  to  notice  the  case 
of  Buckworth  v.  Thirkell.  "  By  a  manuscript  report  of  this 
case,"  he  remarks,  "  the  ground  upon  which  the  court  appear  to 
have  formed  their  opinion  on  it,  is  an  analogy  they  supposed  it 
to  bear  to  the  cases  of  estates  in  fee  simple  conditional,  and  es- 
tates tail ;  in  both  of  which  dower  and  curtesy  continue  after 
failure  of  the  issue;  and  in  both  of  which  the  wife  being  seised 
of  a  fee,  to  which  the  issue  nrfght,  by  possibility,  inherit,  enti- 
tles the  husband  to  curtesy.  Some  observations  have  been 
offered  above,  to  show  that  the  continuation  of  dower  and  curtesy 
in  the  cases  of  estates  in  fee  simple  conditional,  was  an  excep- 
tion to  a  general  rule,  (dower  and  curtesy,  in  all  other  cases  of 
conditions,  being  defeated  by  the  entry  for  the  condition  broken,) 
and  that  the  same  reasoning  may  be  applied  to  the  continua- 
tion of  dower  and  curtesy  out  of  an  estate  tail,  after  the  failure 
of  issue.  It  may  therefore  seem  singular  that  the  court,  on  this 
occasion,  should  prefer  reasoning  by  way  of  analogy  from  the 
only  admitted  exception  to  the  rule,  to  reasoning  by  analogy 
from  the  general  rule  itself  It  is  the  more  singular,  as  the 
general  case  of  estates  on  condition  approached  nearer  to  the 
case  then  under  the  consideration  of  the  court,  than  the  particu- 
lar case  of  estates  in  fee  simple  conditional,  or  estates  tail,  for 
the  distinguishing  feature  of  the  devise  which  gave  rise  to  the 
case  before  the  court,  (as  of  all  devises  of  that  description,)  is, 
that  after  the  whole  fee  is  first  devised,  it  is  made  defeasible  by 
a  subsequent  clause.  Now,  neither  an  estate  in  fee  simple  con- 
ditional, nor  an  estate  tail,  has  any  such  defeasible, quality  or 
incident  annexed  to  it,  but  this  quality  forms  the  very  essence 
of  all  other  estates  upon  condition.  Witti  respect  to  the  appli- 
cation of  the  maxim  that  where  the  issue  may,  by  possibility, 
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inherit,  the  husband  shall  have  his  curtesy,  (and  so  vice  versd 
of  dower ;)  in  every  place  in  the  books  where  that  is  mentioned, 
it  is  to  introduce  an  inquiry  whether  the  wife,  being  in  the  actual 
seisin  of  an  estate,  was  in  fact  seised  of  an  estate,  the  quality  of 
which  was  such,  that  the  issue  of  the  husband  might  inherit  it, 
but  never  with  a  view  to  show  that  the  quantity  of  the  estate 
was  such  that  it  might  endure  so  long  as  to  be  inheritable  by 
the  issue.  On  the  contrary,  when  the  wife's  estate  is  evicted 
by  title  paramount,  or  by  an  entry  for  the  breach  of  a  condi- 
tion, in  both  cases  the  issue  might  have  inherited;  but  the 
husband  would  be  entitled  to  his  curtesy  in  neither  after  the 
eviction  or  entry.  Another  diflPerence  between  the  case  of  an 
estate  in  fee  simple  made  defeasible  by  a  subsequent  executory 
limitation  or  devise,  and  that  of  an  estate  in  fee  simple,  condi- 
tional, or  an  estate  tail,  is,  that  an  estate  in  fee  simple,  made 
defeasible  by  an  executory  limitation  or  devise,  can  not,  by  any 
means  wliatever,  be  discharged  by  the  first  taker  or  devisee, 
from  the  operation  of  the  subsequent  limitation  or  devise,  but 
an  estate  in  fee  simple  conditional  may,  immediately  after, the 
birth  of  a  child,  and  an  estate  tail  immediately  after  marriage, 
be  destroyed,  and  a  fee  simple  absolute  acquired,  by  the  hus- 
band and  wife  joining  in  a  fine  or  common  recovery.  The  case 
is  the  same  with  respect  to  the  wife's  right  of  dower.  Besides, 
the  quality  we  are  speaking  of  is  not  sufficient  of  itself  to  enti- 
tle the  husband  to  curtesy  or  the  wife  to  dower ;  it  is  only  one 
of  many  incidents  which  the  estate  ought  to  have  to  give  that 
title."^ 

25.  Mr.  Park  also  expresses  marked  dissent  from  the  views  of 
Lord  Mansfield  in  Buckworth  v.  Thirkell.  "  The  latter  pas- 
sage," he  observes,  referring  to  the  opinion  of  that  judge,  "  in 
which  he  is  made  to  assign  as  a  reason  for  his  decision,  that  it 
was  not  a  conditional  limitation,  is  not  easily  reconcilable  with 
the  case  stated.  The  original  limitation  to  Mary  Barrs  was  ex- 
pressly a  limitation  of  the  fee,  and  the  subsequent  estate  being 
limited  in  derogation  of  that  fee,  and  not  upon  the  determina- 
tion of  a  prior  particular  estate,  was  necessarily  a  conditional 
limitation.  If  it  was  not  so,  it  is  difficult  to  conjecture  what 
Lord  Mansfield  understooS  by  a  conditional  limitation.  It 
might,  perhaps,  be  thought  that  his  lordship's  observations,  as 
above  stated,  merely  intended  to  take  the  distinction  between  a 

'  Bull.  Co.  Litt.  241,  a.,  note. 
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limitation  and  a  condition,  properly  so  called.  But  the  lan- 
guage as  stated  in  the  report  of  the  case  in  Collect.  Jurid.  is 
still  more  irreconcilable  with  any  correct  view  of  the  law,  in 
application  to  the  facts  of  the  case  stated.  It  is  as  follows : 
'  Now  it  is  contended  that  this  is  a  conditional  limitation :  It  is 
no  such  thing.  There  is  no  condition  in  it.  It  is  a  contingent 
limitation.  If  it  is  a  limitation  it  does  not  defeat  the  right  of 
the  husband  to  be  tenant  by  the  curtesy,  though  the  estate  is 
spent."  It  is  certainly  inconsistent  with  all  ideas  entertained  in 
modern  practice,  to  consider  an  estate  originally  limited  in  fee 
and  abridged  by  a  subsequent  limitation  over  upon  the  happen- 
ing of  a  particular  event,  in  any  such  light  as  that  implied  by 
the  observation  that  it  was  spent  upon  the  happening  of  that 
event.  Indeed,  were  not  the  observations  of  Lord  Mansfield 
found  in  a  case,  which,  as  reported,  was  indisputably  that  of  a 
conditional  limitation,  they  would,  without  d6ubt,  have  been 
considered  as  establishing  the  generaldistinction,  as  to  dower 
and  curtesy,  between  estates  expiring  by  their  natural  and  regu- 
lar limitation,  and  estates  abridged  or  defeated  by  some  collate- 
ral term  annexed  to  their  creation.  So  far  as  the  language  of 
the  judgment  is  to  be  relied  on,  it  would  seem  to  proceed  upon 
the  very  distinction  which  Buckworth  and  Thirkell  is  daily 
cited  to  overturn."^ 

26.  Some  of  the  leading  English  text  writers  avoid  expressing 
any  opinion  upon  this  question.  Burton  and  Preston  are  among 
this  number.*  Atkinson,  in  discussing  the  point,  employs  this 
language:  "Where  the  husband's  estate  is  defeated  by  title 
paramount,  as  by  entry  for  condition  broken,  by  reason  of  a  de- 
fective title  in  the  grantor,  or  by  shifting  use,  the  right  to  the 
dower  is  also  defeated  ;  but  where  the  husband's  estate  is  defeated 
by  executory  devise,  it  has  been  settled,  rather  anomalously,  it 
has  been  thought,  that  the  widow  shall  nevertheless  be  entitled 
to  dower."*  Mr.  Jacob,  the  learned  editor  of  Roper  on  Husband 
and  Wife,  upon  an  able  review  of  the  cases,  and  a  thorough  dis- 
cussion of  the  question,  inclines  strongly  against  the  right  of 
dower  where  the  estate  is  determined,  either  by  a  shifting  use 
or  an  executory  devise." 

27.  Other  distinguished  writers  upon  the  Law  of  Real  Pro- 

»  1  Coll.  Jur.  336.  *  Park,  Dow.  177-179 ;  see,  also,  p.  185. 

*  Burton,  Real  Prop.  ?  356  ;  3  Prcst.  Abstr.  373. 

*  1  Atkinson,  Cony.  258.  »  App.  No.  II.,  2  Boper  on  Husb.  and  Wife,  502. 
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perty,  however,  unhesitatingly  support  the  doctrine  of  Buck- 
worth  V.  Thirkell.  Among  these  may  be  named  Jarman,  Roper, 
and  Bisset.  ,  Mr.  Jarman  thus  states  the  law :  "  It  is  to  be  ob- 
served, too,  that  an  immediate  estate  in  fee,  defeasible  on  the 
taking  effect  of  an  executory  limitation,  has  all  the  incidents  of 
an  actual  estate  in  fee  simple  in  possession,  such  as  curtesy, 
dower,  &c. ;.  the  devisee  having  the  inheritance  in  fee,  subject, 
only,  to  a  possibility."* 

28.  The  case  of  Moody  v.  King,^  decided  since  the  greater 
part  of  the  foregoing  discussion  occurred,  is  directly  in  point, 
and  appears  to  fully  support  the  judgment  of  Lord  Mansfield 
upon  this  much  mooted  question.  In  that  case  the  father  of 
W.  F.  devised  to  him  and  his  heirs  forever,  certain  real  estate, 
subject  to  the  payment  of  an  annuity ;  and  if  the  said  W.  F. 
should  have  no  issue,  the  estate,  on  his  decease,  was  to  become 
the  property  of  the  heir  at  law,  subject  to  such  legacies  as  W.  F. 
might  leave  by  will  to  any  of  the  younger  branches  of  the 
family.  It  was  decided  that  under  this  devise,  W.  F.  took  an 
estate  in  fee,  with  an  executory  devise  over,  in  the  event  (which 
happened)  of  his  dying  without  issue,  to  the  person  who  should 
then  be  the  testator's  heir  at  law.^  It  then  became  a  question 
whether  the  widow  of  W.  F.  was  entitled  to  dower,  and  a  bill 
having  been  filed  by  her  for  that  purpose,  a  case  was  stated  for 
the  opinion  of  the  judges  of  the  Common  Pleas,  who  certified 
in  her  favor.  Buckworth  v.  Thirkell,  and  Goedenough  v.  Good- 
enough,*  were  the  authorities  chiefly  relied  on  for  the  judgment 
of  the  court.  The  court  were  also  of  opinion  that  from  the 
nature  of  the  limitation  the  case  came  within  the  rule  stated  by 
Littleton,"  according  to  which  the  right  of  dower  exists  where 
the  husband's  estate  is  such  that  the  issue  the  wife  may  have  by 
him  may  take  by  descent. 

29.  In  the  more  recent  case  of  Barker  v.  Barker,*  the  question 
again  came  up  for  consideration.  The  Vice-Chancellor,  by 
whom  it  was  determined,  went  into  a  review  of  the  cases  of 
Sumner  v.  Partridge,'  Buckworth  v.  Thirkell,  and  Moody  uKing, 
and  endeavored  to  reconcile  the  first  of  these  cases  with  the  last 

'   1  Jarman  on  Wills,  792  ;  1  Eoper,  Husb.  and  Wife,  38-43,  377  ;  Bisset,  Est.  for 
life,  82-7,  are  to  the  same  effect ;  see,  also,  2  Crabb.  Eeal  Prop.  167. 
2  Moody  V.  King,  2  Bing.  447 ;  9  Eng.  C.  L.  475. 
»  See  Doe,  dem.  King  v.  Frost,  3  Bam.  &  Aid.  546  ;  5  Eng.  C.  L.  373. 
•  Supra,  ??  20,  21.  s  Sec.  53. 

■  Barker  v.  Barker,  2  Sim.  249 ;  2  Cond.  Eng.  Ch.  B.  406.  1  Supra,  J  19. 
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two  upon  the  distinction  that  in  the  first  case  the  issue  of  the 
wife  took  the  estate  by  force  of  the  gift,  as  purchasers,  and  not 
by  descent  from  her,  while  in  the  two  other  cases  the  issue  of 
the  wife,  in  the  one  case,  and  of  the  husband,  in  the  other,  would 
take  by  descent  as  heirs  at  law,  and  not  as  purchasers,  under 
the  limitation ;  and  upon  this  distinction  he  denied  curtesy  to 
the  husband  in  the  case  before  him.     The  case  was  this  :  Devise 
to  A.  and  her  heirs ;  but  if  she  died  leaving  issue,  then  to  such 
issue  and  their  heirs.     A.  died  leaving  issue,  and  a  husband. 
The  husband  claimed  curtesy.     "  It  was  said,"  observed  the  Vice- 
Chancellor,  "  that  this  case  was  decided  by  Sumner  v..  Partridge, 
where  there  was  a  devise  to  A.  and  her  heirs,  and  if  she  died 
before  her  husband,  he  was  to  have  20Z.  a  year  for  life,  remain- 
der to  go  to  her  children.     A.  died  before  the  husband  ;  but  the 
court  held  that  he  was  not  tenant  by  the  curtesy.     In  opposition 
to  that  case,  two  cases  were  cited.     The  first  was  Buckworth  v. 
Thirkell,  where  an  estate  was  devised  to  trustees  in  trust  for 
Mary  Barrs,  till  she  attained  twenty-one,  or  married,  and  then 
to  the  use  of  her  and  her  heirs,  with  a  devise  over  in  case  she 
died  under  the  age  of  twenty-one,  and  without  leaving  issue. 
The  events  were  that  she  married,  and  had  a  child  ;  the  child 
died,  and  then  the  mother  died  under  twenty-one;    and  the 
question  was,  whether  the  husband  was  entitled  to  be  tenant  by 
the  curtesy,  which  entirely  depended  upon  whether  she  had  such 
an  estate,  as,  by  possibility,  her  issue  might  inherit.     The  case 
was  twice  argued,  and  Lord  Mansfield  says  that,  during  the  life 
of  the  wife,  she  continued  seised  of  a  fee  simple  to  which  her 
issue  might,  by  possibility,  inherit;  and  had  she  attained  twenty- 
one,  her  vested  estate  would  have  descended  on  her  issue.     The 
consequence  was,  that  her  husband  was  held  to  be  entitled  to 
be  tenant  by  the  curtesy.     The  second  case  was  Moody  v.  King, 
where  there  was  a  devise  .to  W.  Frost  and  his  heirs,  but  if  he 
should  have  no  issue,  the  estate  devised  was,  on  his  decease,  to 
become  the  property  of  the  heir  at  law.     Now  it  is  manifest  that 
W.  Frost  had  an  estate  that  might  have  descended  on  his  issue, 
and  that,  on  his  dying  without  issue,  that  estate  determined.  • 
But  it  was,  nevertheless,  held   that   his  widow  was   dowable. 
But  these  two  cases  are  distinguishable  from  Sumner  v.  Partridge, 
and  from  the  one  now  under  consideration.     For,  in  Sumner  v. 
Partridge,  and  the  case  now  before  me,  the  children  take  by 
force  of  the  gift;  in  the  two  other  cases,  the  devise  over  was  to 
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other  persons.  It  is  clear,  therefore,  that  the  estate  which  the 
wife  had,  is  determined  by  her  dying  leaving  issue,  by  which 
the  children  take  as  purchasers,  by  force  of  the  gift.  Therefore 
the  wife  had  not  such  an  estate  as  could  descend  to  her  children, 
they  taking  as  purchasers.  The  consequence  is  that  the  hus- 
band is  not  entitled  to  be  tenant  by  the  curtesy."* 

30.  In  a  recent  case  Vice-Chancellor  Stuart  applied  the  doc- 
trine of  Moody  V.  King,  to  an  equitahle  determinable  estate.    A 
testatrix  devised  to  trustees  certain  freehold  premises,  in  trust 
to  receive  the  rents,  and  after  paying  thereout  all  proper  out- 
goings, and  applying  therefrom  any  moneys  that  they  thought 
fit,  to  the  maintenance  of  F.  S.,  to  let  the  residue  accumulate 
until  F.  S.  should  attain  twenty-one,  and  then  to  pay  such  accu- 
mulations to   him ;  but  if  he  should   die   under   age  without 
leaving  issue  living  at  his  decease,  then  such  accumulations 
were  to  be  applied  for  the  benefit  of  the  person  to  whom,  and 
in  the  like  manner  and  form,  as  the  premises  were  limited  in 
the  like  event ;  and  when  F.  S.  should  attain  twenty-one,  then 
the  trustees  were  to  stand  seised  of  the  premises  in  trust  for 
him  in  fee ;  but  if  he  should  not  leave  any  issue  living  at  his 
decease,  then  the  trustees  were  to  stand  seised  of  the  premises 
in  trust  for  A.  S.  in  fee ;  and  if  A.  S.  should  not  leave  any  issue 
living  at  his  decease,  then  the  premises  were  devised  over.    F. 
S.  attained  twenty-one,  and  died  without  ever  having  had  issue. 
It  was  held,  on  the  construction  of  the  will,  that  an  equitable 
estate  in  fee  in  the  premises  vested  in  F.  S.  on  his  atjiaining 
twenty-one,  subject  to  be  divested  in  the-event  of  his  dying 
without  issue,  which  event  having  happened,  the  limitation 
over  in  favor  of  A.  S.  took  eff'ect ;  but  that  the  widow  of  F.  S. 
was  nevertheless  entitled  to  dower  under  the  provisions  of  3 
and  4  Will.  IV.  chapter  105.    "  The  question  in  this  case,"  said 
the  Vice-Chancellor,  "  as  to  the  widow's  right  to  dower,  must 
depend  upon  the  true  construction  of  the  act  of  Parliament,  the 
3  and  4  Will.  IV.  c.  105.     The  estate  out  of  which  the  defend- 
ant Ann  Elizabeth  Spencer  claimed  to  be  entitled  to  dower,  was 
an   equitable  one,  in  respect  of  which,  consequently,  no  such 
claim  could  exist  at  common  law,  and  she  would  not  be  entitled 
to  any  dower  but  for  the  late  act  of  Parliament  which  said 
*  that  where  the  husband  should  die  beneficially  entitled  to  any 

1  The  opinion  of  the  Vice-Chancellor  in  ihis  case  is  referred  to  by  Mr.  Bisset  in  terms 
of  high  commendation.    Bisset,  Est.  for  Life,  »5  ;  42  Law  Lib. 
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land,  for  an  interest  that  should  be  an  estate  of  inheritance  in 
possession,  then  his  widow  should  be  entitled  to  dower."    The 
question  was  whether  the  husband  of  this  lady  died  '  benefici- 
ally entitled'  to  any  lands,  and  if  the  interest  which  he  had 
was  an  estate  of  inheritance  in  possession.     The  husband  was 
tenant  in  fee  simple,  subject  to  an  executory  devise  over  in  case 
he  died  without  leaving  a  child  or  issue  living  at  the  time  of  his 
death.  It  seemed  to  him,  upon  a  strict  and  liberal  interpretation 
of  the  language  of  the  will,  that  if  he  died  seised  of  anything  he 
must  have  died  seised  of  an  estate  of  jnheritance,  for  he  certainly 
did  not  die  seised  of  a  life  estate.    The  estate  which  he  had  was 
an '  estate  of  inheritance ;  but  although  of  inheritance,  it  was 
defeasible  in  this  way — that  in  case  he  left  no  child  or  issue 
living  at  his  death,  then  the  estate  was  to  go  over  to  the  person 
entitled  to  it.      This  interpretation  of  the  language  of  the  will 
seemed  to  him  quite  conformable  to  the  common-law  doctrine, 
and  it  was  an  interpretation  which  reconciled  the  right  given  to 
the  widow  to  have  her  dower  out  of  the  equitable  estate,  so  as 
to  make  it  analogous  to  the  right  which  she  would  have  had  if 
it  had  been  a  legal  estate.   The  language  of  Littleton  in  the,  53d 
section,  as  to  a  legal  estate,  was  very  clear,  and  the  interpreta- 
tion of  it  in  the  case  of  Moody  v.  King  was  strict  and  proper. 
Littleton  said  '  that  in  every  case  where  a  woman  taketh  a  hus- 
band seised  of  such  an  estate  of  tenements,  &c.,  so  that  by  possi- 
bility it  may  happen  that  if  the  wife  have  any  issue  by  her 
husband,  and  that  the  same  issue  may  by  possibility  inherit  the 
same  tenements  of  such  estate  as  the  husband  hath,  as  heir  to 
her  husband  of  such  tenements,  she  would  have  her  dower,  and 
otherwise  not.'    It  was  quite  plain  that  in  this  case  the  husband 
was  so  seised  that  he  might  have  had  issue  who  would  have 
inherited  the  land  in  such  a  manner  as  to  have  h^d  the  same 
estate  as  the  husband ;  that  was,  an  estate  of  inheritance.     But 
the  question  did  not  rest  upon  the  interpretation  of  the  lan- 
guage of  Littleton  as  applied  to  the  case  of  a  fee  simple  in  the 
husband,  with  an  executory  devise  over  in  case  he  left  no  child 
living  at  his  death  ;  for  it  was  determined  in  the  case  of  Moody 
V.  King  in  the  Court  of  Common  Pleas — and  that  decision  was 
adopted  by  this  court — that  in  a  case  of  this  kind,  though  there 
be  an  exequtory  device  over,  yet  the  wife  was  dowable ;  and 
upon  the  same  principle  it  seemed  impossible  properly  to  adopt 

1  See  Appendix. 
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any  other  interpretation.  It  could  not  be  necessary  to  hold  that 
the  estate  of  which  the  husband  died  seised  was  transmissible  to 
his  heir  in  order  to  entitle  the  wife  to  dower ;  because  it  was 
certain  and  undoubted  law,  that  if  there  be  a  tenant  in  tail  with 
a  remainder  over  in  fee,  although  the  tenant  in  tail  should  die 
without  leaving  any  issue,  so  that  the  estate  in  remainder  in 
fee  took  effect,  the  wife  was  dowable  as  against  the  remainder- 
man; and  in  principle  it  seemed  impossible  to  say  that  an 
estate  of  which  the  tenant  in  tail  was  seised  at  his  death  for  an 
estate  tail,  could  be,  in  any  respect  different  from  an  estate 
given  to  a  tenant  in  fee  simple  who  died  seised  of  that  estate, 
but  because  he  died  without  leaving  a  child,  an  executory 
devise  over  took  effect.  The  principle  seemed  the  same  in  both 
cases,  and  therefore  he  felt  compelled  to  hold,  upon  the  true 
construction  of  the  statute,  that  the  widow  of  this  tenant  in  fee 
simple  was,  notwithstanding  that  the  executory  devise  over  took 
effect,  entitled  to  dower  as  against  the  executory  devisee.'" 
Upon  appeal  to  the  Lord  Chancellor,  the  decree  of  the  Vice- 
Chancellor  was  affirmed.'' 

31.  In  the  United  States,  as  in  England,  the  discussion  of  this 
subject  has  not  resulted  in  an  entire  unanimity  of  opinion. 
Chancellor  Kent  maintains  thalt  "  the  ablest  writers  on  property 
law  are  evidently  against  the  authority  of  the  case  of  Buckworth 
V.  Thirkell,  and  against  the  right  of  the  dowress,  when  the  fee 
of  the  husband  is  determined  by  'executory  devise  or  shifting 
use.'"  Mr.  Hilliard,  while  appearing  to  recognise  the  authority 
of  that  case,  nevertheless  adopts,  substantially,  the  distinction 
insisted  upon  by  Mr.  Butler.^  But  Mr.  Washburn,  after  review- 
ing the  authorities,  concludes  that  the  tendency  of  the  modern 
cases,  both  English  and  American,  is  to  support  the  right  to 
dower  out  of  estates  which  have  been  determined  by  executory 
limitations.'  And  it  would  seem  that  the  adjudged  cases  are  in 
harmony  with  this  proposition. 

32.  The  English  cases  have  already  been  referred  to.  The 
American  cases  will  now  be  noticed.    The  point  was  considered 

\  Smith  V.  Spencer,  V.  C.  Stuart's  Court,  July,  1856,  2  Jurist,  h.  g.  778.  A  brief 
note  of  the  case  is  also  contained  in  19  Law  Reporter,  515. 

'  Smith  V.  Spencer,  6  De  Gex,  Macnaghten  &  Garden's  Rep.  631.  Upon  the 
appeal,  however,  no  question  appears  to  have  been  made  with  respect  tb  dower. 

»  4  Kent,  50. 

*  1  Hilliard,  Real  Prop.  114,  §?  23,  24.  «  I  Washb.  Real  Prop.  216. 
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by  Chief  Justice  Gibson  in  Evans  v.  Evans.'  In  that  case  a 
testator  had  devised  lands  to  two  sons,  G.  and  0.,  their  heirs  and 
assigns,  but  if  either  should  die  without  having  lawful  issue 
living  at  his  death,  his  estate  was  to  vest  in  the  surviving 
brothers  and  sisters.  One  of  these  sons  died  without  issue,  liv- 
ing the  other  son,  and  the  question  was  made  whether  his  widow 
■was  entitled  to  dower.  An  affirmative  decision  was  given. 
Chief  Justice  Gibson,  who  discussed  the  subject  at  length,  dis- 
sented from  the  distinction  taken  by  Mr.  Butler.^  "  I  have  a 
deferential  respect  for  the  opinion  of  Mr.  Butler,"  he  remarked, 
"  who  was,  perhaps,  the  best  conveyancer  of  his  day,  but  I  can 
not  apprehend  the  reasons  of  his  distinction  in  the  note  to  Co. 
Litt.  241,  a.,  between  a  fee  limited  to  continue  to  a  particular 
period  at  its  creation,  which  curtesy  or  dower  may  survive,  and 
the  d«vise  of  a  fee  simple  or  a  fee  tail,  absolute  or  conditional, 
'  which,  by  subsequent  words,  is  made  determinable  upon  some 
particular  event,  at  the  happening  of  which  dower  or  curtesy 
will  cease."  "  How  to  reconcile  to  any  system  of  reason,  techni- 
cal, or  natural,  the  existence  of  a  derivative  estate,  after  the  ex- 
tinction of  that  from  which  it  was  derived,  was  for  him  to  show, 
and  he  has  not  done  it.  The  case  of  a  tenant  in  tail,  says  Mr. 
Preston,' '  is  an  exception  arising  from  an  equitable  construction 
of  the  statute  de  donis,  and  the  cases  of  dower  of  estates  deter- 
mined by  executory  devise  and  springing  use,  owe  their*exist- 
ence  to  the  circumstance  that  these  limitations  are  not  governed 
by  common  law  principles.'*  The  mounting  of  a  fee  upon  a 
fee  by  executory  devise  is  a  proof  of  that."  "  Before  the  statute 
of  wills  there  was  no  executory  devise,  and  before  the  statute  of 
uses  there  were  no  springing  uses."  "  It  was  to  the  benign  tem- 
per of  the  judges  who  moulded  the  limitations  of  the  estates 
introduced  by  them,  whether  original  or  derivative,  so  as  to  re- 
lax the  severer  principles  of  the  common  law,  and  among  other 
things,  to  preserve  curtesy  and  dower  from  being  barred  by  a 

1  Evans  ».  Evans,  9  Barr,  190.  [Evans  v.  Evans  •was  followed  in  Lovett  v.  Lovett, 
10  Fhilada.  537,  where  dower  was  allowed  in  an  estate  determined  by  executory  devise.  ] 

2  Ante,  i  23. 

»  3  Prest.  Abstr.  373. 

*  The  Chief  Justice  does  not  complete  the  quotation.  The  following  forms  the  con- 
cluding portion  of  the  passage  :  ' '  And  when  the  limitation  over  was  allowed  to  be  valid 
against  the  former  donee,  it  was  on  the  terms  that  the  limitation  over  should  not  impeach 
the  title  of  dower  of  the  wife  of  that  donee. ' '  To  this  Mr.  Park  responds  ;  "  The  writer 
has  not  hitherto  been  so  fortunate  as  to  meet  with  the  passages  in  the  booka  from  which 
this  proposition  is  collected."  Park,  Dow,  188. 
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determination  of  the  original  estate,  which  could  not  be  pre- 
vented." 

33.  A  similar  case  was  determined  in  Kentucky.  A.,  the 
testator,  devised  a  portion  of  his  real  estate  to  B.,  his  wife,  for 
life,  and  after  her  death  the  same  property,  together  with  certain 
other  lands,  to  C,  his  son,  in  fee.  But  he  directed  that  in  case 
his  son  died  in  the  lifetime  of  B.,  or  subsequently  to  her  death, 
without  leaving  issue,  then  the  estate  should  go  to  the  sisters  of 
the  testator  and  to  the  brothers  of  B.  The  son  died  without 
issue,  in  the  lifetime  of  B.  As  to  the  lands  devised  to  him  im- 
mediately in  fee  his  widow  was  allowed  dower,  upon  the  ground 
that  her  issue  by  him,  had  there  been 'any,  would  have  taken 
the  estate  by  descent ;  but  as  to  the  lands  in  which  the  widow 
of  the  testator  had  a  life  estate  no  dower  was  allowed,  the  life 
estate  not  having  terminated  during  the  coverture.^ 

34.  In  Milledge  v.  Lamar,^  decided  in  South  Carolina  as  early 
as  1817,  the  same  question  was  adjudicated.  In  that  case  lands 
were  given  to  Thomas  Lamar  and  his  heirs  ''  without  any  con- 
dition, except  that  should  the  said  Thomas  die  without  any 
heirs  of  his  body  begotten,  then,  and  in  that  case,  the  whole  of 
the  then  remaining  propertj'  should  be  equally  divided  among 
the  children  of  his  brothers."  Thomas  Lamar  died  without 
heirs  of  his  body,  but  leaving  a  widow,  who  instituted  proceed- 
ings for  dower.  Her  claim  was  resisted  upon  the  ground, 
mainly,  that  the  estate  of  the  husband  was  a  fee  simple  condi- 
tional, of  which,  as  it  was  contended,  a  wife  is  not  dowable. 
But  the  court  thought  otherwise,  Dessaussure,  Chancellor,  deli- 
vering the  opinion  :  "  To  the  claim  of  dower,"  he  observed,  "  it 
was  objected  that  Thomas  had  not  such  an  inheritable  interest 
in  the  lands  as  entitled,  his  widow  to  dower.  But  I  am  of  opinion 
he  had.  The  limitation  is  to  him  and  his  heirs  ;  but  if  he  died 
without  an  heir  of  his  body  begotten,  then  over  to  his  brother's 
children.  If  he  had  had  an  heir  of  his  body,  his  children  would 
have  inherited.  Now  the  text  of  Littleton  is  express,  that  where 
a  woman  taketh  a  husband  seised  of  such  an  estate  in  tene- 
ments, &c.,  so  that  any  issue  she  might  have  by  him  may,  by 
possibility,  inherit  the  said  tenements  of  such  an  estate  as  the 
husband  hath,  she  shall  have  dower.  See  Litt.  §  53.  As,  then, 
the  issue  Mrs.  Lamar  might  have  had  by  the  said  Thomas 

1  Northcutt  V.  Whipp,  12  B.  Monr.  €5.     [See  Daniel  v.  McManama,  1  Bush,  547.] 
'  Milledge  v.  Lamar,  4  Dessans.  €17,  637. 
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might  have  inherited,  she  is  entitled  to  dower.  The  widow  of 
a  tenant  in  tail,  it  was  conceded,  would  be  entitled  to  dower. 
And  so,  in  my  judgment,  is  the  widow  of  a  tenant  in  fee  condi- 
tional at  common  law."  Neither  the  court  nor  the  counsel  en- 
gaged appear  to  have  referred  to  Buckworth  v.  Thirkell,  nor  to 
any  of  the  cases  in  which  the  question  had  been  considered. 
The  court  seem  to  have  relied,  for  the  correctness  of  their  con- 
clusion, solely  upon  the  text  of  Littleton,  and  the  result,  which, 
in  their  judgment,  was  fairly  deducible  therefrom.  The  decree 
rendered  was  afterwards  unanimously  affirmed  in  the  Court  of 
Appeals.* 

35.  The  case  of  Adams  v.  Beekman,?  decided  by  Chancellor 
Walworth,  in  some  of  its  features  bears  a  strong  resemblance  to 
Barker  v.  Barker.'  William  Adams,  by  his  will,  devised  the  use 
of  his  farm  to  his  son,  the  husband  of  the  complainant,  and  to 
his  nephew,  for  the  term  of  three  years.  He  directed  his  execu- 
tors, at  the  expiration  of  that  time,  and  as  soon  thereafter  as 
could  conveniently  be  done,  to  sell  the  farm,  and  divide  the 
avails  among  his  five  children.  By  a  subsequent  clause  in  the 
will .  it  was  provided  that  if  any  of  his  children  died  before 
the  testator,  leaving  no  children,  the  share  of  the  child  so  dying 
should  go  to  the  survivors ;  and,  also,  in  case  any  of  them  should 
die  after  his  (the  testator's)  decease,  leaving  no  children,  and  not 
having  disposed  of  his  or  her  share  of  the  estate,  the  same 
should  likewise  go  to  the  survivors ;  but  in  case  any  of  the  testa- 
tor's children  died,  leaying  children,  then  such  children  were  to 
take  the  share  of  their  parent  in  the  same  manner  as  such 
parent,  if  living,  would  have  taken  the  same.  The  son  died 
within  the  three  years,  leaving  children,  and  the  complainant, 
his  widow.  It  was  held  that  she  was  not  entitled  to  dower. 
"  By  the  death  of  the  son  during  the  term,"  said  the  chancellor, 
"  and  before  the  executors  were  authorized  to  sell  the  farm  and 
divide  the  proceeds,  his  interest  was  divested,  and  the  executory 
limitation  over  to  his  children  took  effect.  They  are  entitled  to 
the  share  of  the  proceeds  which  would  have  belonged  to  him, 
if  living.  They  do  not  take  as  heirs  of  their  father,  bid  as  contin- 
geni  legatees  under  the  will.    Their  mother  is  not  entitled  to  any 

'  Page,  645.  [In  Virginia  it  has  been  held  that  the  widow  is  entitled  to  her  dower 
where  the  estate  of  the  husband  is  determined  by  executory  devise.  Jones  v.  Hughes, 
27  Gratt.  560  ;  Medley  v.  Medley,  Id.  568.  But  in  Alabama  a  contrary  decision  was 
rendered  in  Edwards  v.  Bibb,  54  Ala.  475.] 

'  Adams  v.  Beckman,  1  Paige,  631.  *  Supra,  g  29. 
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part  thereof,  either  as  dower  or  under  the  statute  of  distribu- 
tions." 

In  a  later  case  the  Supreme  Court  of  New  York  refused  to 
adopt  what  appears  to  be  the  prevailing  doctrine  of  the  decided 
cases,  and  dissented  from  the  views  expressed  by  Lord  Mansfield 
in  Buckworth  v.  Thirkell.     A  testator,  by  his  will,  which  took 
efFi^ct  prior  to  the  Revised  Statutes,  devised  as  follows :  "  I  give 
■and  devise  to  ray  two  sons,  Moses  and  Abraham,  the  farm  I  live 
upon,  to  have  and  to  hold  to  them,  their,  heirs  and  assigns  for- 
ever, they  supporting  their  mother  thereon  as  above  directed, 
and  paying  just  debts  and  funeral  expenses,  to  be  divided  as 
equal  as  may  be,  share  and   share  alike.     If  either  Moses  or 
Abraham  should  die,  and  leave  no  lawful  issue,  then  their  por- 
tion or  share  of  the  land  shall  be  equally  divided  between  my 
son  Willian,  and  the  survivor  of  them."    Moses  died  in  1850, 
leaving  one  child,  and  Abraham  died  in  1857,  leaving  a  widow, 
but  no  issue.     It  was  held  that  the  limitation  over  to  William 
was  good  as  an  executory  devise ;  and  that  he  was  entitled  to 
an  estate  in  fee  in  the  one-half  of  the  land  devised  to  Abraham 
,  exonerated  from  the  dower  of  the  widow  of  the  latter.     Upon 
this  point  the  court  remarked  as  follows :  "  The  widow  takes  her 
estate  through  the  husband,  but  not  from  him,  like  one  who 
inherits,  for  he  can  do  no  act  which  will  divest  her  right.    And 
when  the  estate  of  the  husband  is  determined  by  the  happening 
of  an  event  which  defeats  its  further  continuance,  the  estate  in 
dower  must  be  determined  with  it.     It  is  a  |  part  of  the  same 
estate  of  freehold  and  inheritance  of  which  the  husband  was 
seised,  and  to  the  extent  of  it,  is  so  much  abstracted  from  what 
would  otherwise  descend  to  the  heirs  at  law.     Abraham  Weller, 
by  the  express  words  of  the  will,  took  an  estate  in  fee,  but  by 
subsequent  words,  which  I  think  operative  and  effectual,  it  was 
made  determinable  upon  his  dying  without  issue  at  the  time  of 
his  death.    When   that  event  happened,   the   wife's  right  to 
dower  ceased  with  the  estate  out  of  which  it  could  only  proceed. 
This  conclusion  conflicts  with  Lord  Mansfield's  judgment  in 
Buckworth  v.  Thirkell,  3  B.  &  P.  652.     It  is  the  rule,  however, 
given  by  Mr.  Cruise  in  his  treatise  on  the  Law  of  Real  Property, 
(tit.  6,  Dower,  ch.  3,  §  33,)  and  is  the  rule  maintained  by  Mr. 
Park  with  singular  ability  in  his  work  on  the  Law  of  Dower^ 
page  174.'" 

1  Weller  v.  Weller,  28  Barb.  588.     [In  the  subsequent  case  of  Hatchfield  v.  Snedeh, 
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36.  There  seems  to  be  a  marked  distinction  between  a  case 
where,  by  the  terras  of  the  limitation,  the  husband  takes  a  fee 
simple  estate,  which,  if  he  have  issue  living  at  his  death,  will 
descend  to  such  issue,  and  which  is  limited  over  only  in  the 
event  of  his  death  mthout  issue,  and  other  cases  of  conditional 
limitation.  Such  a  case  is  closely  assimilated,  in  principle,  to 
the  natural  determination  of  the  estate  for  want  of  heirs  gener- 
ally, and  there  would  seem  to  be  no  good  reason  why  the 
'  husband's  estate  should  not  be  so  prolonged  as  to  give  the  right 
of  dower  in  the  one  case  as  well  as  in  the  other,  particularly  as  it 
is  allowed  to  estates  tail  under  similar  circumstances,  and  also 
to  conditional  fees  at  common  law.  There  seerns  to  be  an  in- 
consistency in  denying  to  the  higher  estate  a  right  or  interest 
which  is  annexed  to  the  lesser.'  Where  the  estate  is  defeasible 
by  an  event  which  has  no  relation  to  the  death  of  the  husband, 
but  which  may  happen  during  the  coverture,  or  at  a  period 
subsequent  to  his  death,  and  which,  therefore,  might  divest  him 
of  the  estate  during  his  lifetime,  or  deprive  his  issue  of  it  after 
his  death,  it  is  manifest  that  the  same  reason  for  recognising 
the  claim  of  the  widow  does  not  exist.  Indeed,  to  hold  the  wife 
dowable  of  such  an  estate  after  it  was  determined,  would  seem 
quite  repugnant  to  principle.  The  infirmity  in  the  estate  of  the 
husband  exists  at  its  inception.  Ths  issue  take  it  subject  there- 
to. Their  estate,  as  well  as  that  of  the  widow,  is  derived 
through  the  grant  or  devise  to  him,  and  is  a  continuation  of  his 
estate ;  and  if  the  estate  of  the  heirs  be  defeated — as  it  clearly 
would  be — by  the  happening  of  the  event  which  determines 
that  of  the  husband — how,  upon  principle,  is  the  interest  of  the 
widow  to  be  exempted  from  the  same  consequence?  Indeed,  it 
may  be  fairly  inferred,  from  the  remarks  of  Lord  Mansfield  in 
Buckworth  v.  Thirkell,  that  he  was  disposed  to  distinguish 
between  these  tWo  classes  of  cases."*  The  principle  settled  where 
the  husband  possesses  a  power  of  appointment,  and  has  deter- 
mined his  estate  by  the  exercise  of  the  power,  would  seem  to 
accord  with  this  view.'  "An  estate  liable  to  be  determined  by  a 
springing  or  shifting  use,  is  not,  in  substance,  distinguishable 
from  an  estate  liable  to  be  determined  by  the  exercise  of  a  power 

54  S.  Y.  280,  the  court  apparently  receded  from  the  position  assumed  in  Weller  v. 
Weller,  and  allowed  curtesy  in  the  estate  of  the  wife  which  determined  by  executory 
devise  upon  her  death  without  leaving  children.] 

>  See  observations' of  Vice-Chancellor  Stuart,  cited  ante,  |  30. 

«  Supra,  i  21.  »  See  ante,  ?  9  et  seq. 
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of  appointment ;  the  effect  is  the  same,  whether  the  new  use  is 
to  arise  on  the*  execution  of  the  power,  or  on  any  other  uncertain 
event  taking  place.  In  either  case  it  arises  from  the  original 
instrument,  taking  effect,  in  point  of  time,  from  the  period  when 
the  event  happens ;  and  since  it  has  been  settled  that  the  right 
to  dower  is  defeated  by  the  appointment,  it  seems  to  follow  that 
the  same  rule  must  prevail  with  respect  to  estates  determined 
by  shifting  or  springing  uses.'" 

37.  In  all  the  reported  cases  in  which  dower  or  curtesy  has 
been  allowed  upon  estates  of  this  character,  the  estate  was  such 
that  the  issue  of  the  wife,  had  there  been  any,  would  have  been 
entitled  to  take  by  descent.  In  the  cases  in  which  it  was 
denied,  the  issue  could  not  have  taken  by  descent.  This  was 
the  nature  of  the  estate  in  Sumner  v.  Partridge,^  and  Barker  v. 
Barker.'  In  both  these  cases,  as  shown  by  the  opinion  of  the  Vice- 
Ohancellor  in  the  latter  case,  the  issue  took  under  the  original 
limitation,  as  purchasers,  and  not  by  descent.  They  did  not 
receive  their  estate  from ,  the  mother,  but  from  the  original 
donor.*  The  effect  of  this  construction  of  the  limitation  is  not 
to  defeat  the  estate  of  the  wife,  but,  in  the  event  of  her  leaving 
issue,  to  convert  it,  a6  initio,  into  an  estate  in  herself  for  life, 
with  remainder  in  fee  to  such  issue.  Viewed  in  this  light,  it  is 
clear  that  the  husband  could  not  be  tenant  by  the  curtesy,  as  a 
mere  life  estate  is  not  sufficient  to  give  either  curtesy  or  dower.' 

38.  In  no  case  has  it  been  held  that  where  the  limitation  is 
of  such  character  that  the  estate  determines  during  the  cover- 
ture, the  wife  is  dowable.  In  order  to  sustain  a  claim  to  dower 
in  such  case,  it  would  be  necessary  to  hold  that  after  the  estate 
of  the  husband  had  ceased,  and  the  party  entitled  under  the 
limitation  over  had  entered  and  enjoyed  the  premises,  the  former 
estate  should  partially  revive  upon  the  determination  of  the 
coverture  by  the  death  of  the  husband.  This  would  appear  to 
be  totally  irreconcilable  with  principle.* 

In  Flavin  v.  Ventrice,'  the  event  which  determined  the  hus- 
band's estate  happened  after  his  death,  and  the  judges  were 
equally  divided  upon  the  question  as  to  whether  his  widow  was 
entitled  to  dower. 

1  App.  No.  n.  bv  Jacob  ;  2  Roper,  Husb.  and  Wife,  506,  507. 

2  Supra,  §  19.  »  Snpra,  i  29. 
*  Accord.  Adams  v.  Beekmaii,  1  Paige,  631 ;  supra,  ?  35.  '  Post,  ch.  17. 
8  Jacob's  note,  2  Boper,  Husb.  and  Wife,  502-7,                        '  Ante,  g  18. 
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The  general  doctrine. 

1.  Estates  in  remainder  or  reversion,  expectant  upon  an 
estate  of  freehold,  are  not  subject  to  dower,  unless  the  latter 
estate  terminate  during  the  coverture,  so  as  to  confer  upon  the 
husband  the  right  to  the  immediate  freehold.  This  is  a  well- 
established  principle  of  the  common  law.'  ^ 

2.  In  the  United  States  the  common-law  rule  is  generally 
adhered  to,  and  it  may  be  laid  down  as  the  American  as  well  as 
the  English  doctrine,  that  no  right  of  dower  attaches  upon  re- 
versionary estates.^    It  is  elsewhere  shown  that  an  outstanding 

1  Supra,  ch.  11,  S  5 ;  Co.  Litt.  32,  a.;  Perk.  sees.  339,  340 ;  Park,  Dow.  49,  53, 
54 ;  1  Roper,  Hnsb.  and  Wife,  by  Jacob,  359  ;  1  Greenl.  Cruise,  162,  J  8 ;  4  Kent, 
38-40  ;   1  Washb.  on  Real  Prop.  154,  ??  5,  6. 

2  Eldredge  v.  EoiTestal,  7  Mass.  253 ;  Shoemaker  v.  Walker,  2  Serg.  &  Rawle, 
554 ;  Blood  v.  Blood,  23  Pick.  80 ;  Fisk  v.  Eastman,  5  N.  H.  240 ;  Moore  ».  Esty, 
Ibid.  479 ;  Williams  v.  Armory,  14  Mass.  20 ;  Reynolds  ».  Reynolds,  5  Paige,  16!  ; 
Saiford  ti.  SafFord,  7  Paige,  259  ;  Dunham  o.  Osborn,  1  Paige,  634  ;  Bear  v.  Snyder, 
11  Wend.  592  ;  Green  v.  Putnam,  1  Barb.  500  ;  Durarido  v.  Durando,  23  N.  Y.  (9 
Smith,)  331  ;  g.  c.  Amer.  Law  Reg.  630;  Arnold  v.  Arnold,  8  B.  Mon.  204  ;  North- 
cutt  B.  Whipp,  12  B.  Mon.  65 ;  Apple  e.  Apple,  1  Head,  (Tenn.)  R.  348 ;  Beardslee 
V.  Beardslee,  5  Barb.  324 ;  Weir  v.  Tate,  4  Ired.  Eq.  R.  264 ;  Blow  v.  Maynard,  2 
Leigh,  29 ;  Cocke  v.  Phillips,  12  Leigh,  248  ;  Otis  v.  Parshley,  10  N.  H.  403  ;  Gard- 
ner e.  Greene,  5  R.  Is.  104 ;  Watkins  ».  Thornton,  11  Ohio  State  R.  367,  as  to  cur- 
tesy; Robison  v.  Codman,  1  Sumn.  121.  [Butler  v.  Cheatham,  8  Bush,  594  ;  Brooks 
o.  Everett,  13  Allen,  457 ;  Vanleer  v.  Vanleer,  3  Tenn.  Ch.  23 ;  House  v.  Jackson, 
50  N,  Y.  161 ;  Re  Leach,  21  Hun,  381  ;  Royster  v.  Eoyster,  Phill.  (N.  C.  )  L.  226  ; 
Wilmartft  v.  Bridges,  113  Mass.  407.] 

In  Kentucky  it  is  held  that  this  principle  does^not  extend  to  reversionary  interests  in 
slaves.     Arnold  v.  Arnold,  8  B.  Mon.  204 ;  Northcutt  r.  Whipp,  12  B.  Mon.  ~65. 

VOL.  L— 21  (321) 
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mere  chattel  interest  is  no  impediment  to  dower,  and  the  general 
proposition  here  stated  is  to  be  taken  with  that  qualification.' 

3.  While  it  is  true,  as  a  general  rule,  that  the  determination 
or  surrender  of  the  prior  estate  during  the  coverture  will  enable 
the  inchoate  right  of  dower  to  attach,'  yet  it  is  to  be  understood 
that  such  determination  or  surrender  must  take  place  while  the 
husband  is  seised  of  the  estate  in  remainder  or  reversion.  If 
he  alien  the  inheritance  during  the  existence  of  the  particular 
estate,  the  right  of  the  wife  to  be  endowed  is  thereby  entirely 
defeated.'  The  result  is  the  same  if  the  particular  estate  be  not 
determined  during  the  lifetime  of  the  husband.* 

4.  In  a  case  determined  in  Maine,  the  husband,  while  seised 
of  a  remainder  expectant  upon  an  estate  for  life,  executed  a 
mortgage  of  the  premises  in  fee.  He  died  during  the  continu- 
ance of  the  particular  estate.  Upon  a  proceeding  for  dower 
instituted  by  his  widow  against  the  mortgagee,  who  had  entered 
and  was  in  possession  of  the  premises  under  the  mortgage,  while 
the  general  doctrine  denying  dower  to  estates  in  remainder  was 
recognised,  it  was,  nevertheless,  decided,  that  as  the  mortgagee 
had  taken  and  held  possession  under  a  conveyance  which  as- 
sumed to  pass  the  entire  fee  simple  estate,  he  was  estopped  to 
deny  the  seisin  of  the  husband,  and  upon  this  principle  the 
claim  for  dower  was  allowed."  But  the  New  Hampshire  courts 
have  refused  to  extend  -this  doctrine  to  cases  where  the  tenant 
for  life  and  the  remainder-mar  have  joined  in  a  conveyance  in 
fee.  In  one  case  arising  in  that  State,  in  referring  to  Nason  v. 
Allen,  the  court  observed :  "  This  case  differs  from  the  one  now 
under  consideration,  inasmuch  as  the  tenant  here  claims  under 
a  deed  which  was  jointly  executed  by  the  husband  and  another; 
and  though  possession  was  taken  under  this  deed,  he  claims 
and  relies  entirely  on  the  title  and  possession  of  the  other 
grantor,  to  an  extent  that  would  preclude  a  right  of  dower  on 
the  part  of  the  demandant.    Such  a  joinder  of  different  claim- 

1  Chapter  11,  ?§  5,  11,  12.     See  the  authorities  there  cited. 

«  Vide  chap.  11,  ?§  13-15. 

'  Eldredge  v.  Forrestal,  7  Mass.  253 ;  'WilliainB  v.  Armory,  14  Mass.  20 ;  Otis  v. 
Parshley,  10  N.  H.  403  ;  Shoemaker  ».  Walker,  2  Serg.  &  Eawle,  554  ;  Dunham  ». 
Oshom,  1  Paige,  634  ;  Gardner  v.  Greene,  5  R.  Is.  104 ;  Hughes  on  Writs,  149  ; 
Park,  Dow.  54. 

4  See  chap.  11,  ?  15 ;  Dunham  v.  Oshom,  1  Paige,  634  ;  Reynolds  v.  Reynolds,  5 
Paige,  161  ;  Weir  ».  Tate,  4  Ired.  Eq.  R.  264 ;  Apple  v.  Apple,  1  Head,  (Tenn.)  B. 
348  ;  Perk.  see.  335. 

»  Nason  v.  Allen,  6  Greenl.  248. 
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ants,  in  a  general  conveyance,  is  of  very  frequent  occurrence ; 
and  if  the  tenant,  notwithstanding  the  general  nature  of  the 
deed,  may  be  considered  as  entering  and  holding  in  accordance 
with  the  several  titles  of  the  grantors,  then  there  can  be  no  es- 
toppel, except  to  prevent  the  denial  of  such  holding.'" 

5.  The  Massachusetts  Colony  law  of  1641  expressly  gave 
dower  in  estates  in  remainder  and  reversion.  It  was  so  con- 
strued, however,  by  limiting  its  operation  to  cases  where  the 
particular  estate  was  less  than  a  freehold,  as  to  defeat  the  appa- 
rent purpose  of  the  enactment.*  In  Ohio,  by  a  recent  amenda- 
tory act,  dower  is  given  in  all  real  estate  of  which  the  husband, 
at  his  decease,  held  .the  fee  simple  in  remainder  or  reversion. 
This  provision,  it  is  seen,  is  so  worded  as  to  enable  the  husband 
to  convey  the  estate  at  any  time  during  the  coverture,  free  from 
dower.  And  a  proviso  annexed  declares  that  dower  shall  not 
be  assigned  in  such  cases  until  after  the  termination  of. the  prior 
estate.'  The  effect  of  this  enactment  is  to  change  the  common- 
law  rule  requiring  the  particular  estate  to^be  determined  during 
the  coverture.* 

6.  Mr.  Crabb,  in  his  work  on  Real  Property,  states  that  the 
Dower  Act  of  3  &  4  Will.  IV.,  chapter  105,' lias  abrogated  the 
rule  of  the  common  law  excluding  dower  from  estates  in  re- 
mainder and   reversion.'    "As  by  the  Dower  Act,"  he  says, 

'  Otis  ».  Parshley,  10  N.  H.  403,  407. 

'  See  4  Dane,  664 ;  Stearns'  Real  Act.  2d  ed.  279  ;  ante,  ch.  2,  g  6.  The  Maine 
statute  of  Feb.  19,  1821,  gave  dower  in  estates  "  in  possession,  reversion  or  remainder." 
Laws  of  Maine,  (1821,)  vol.  i.  p.  150,  §  6.  But  this  provision  is  no  longer  in  force. 
See,  also,  Durham  v.  An^ier,  20  Me.  242. 

»  Act  of  March  27,  1858;  vol.  Iv.  Ohio  Laws,  24;  1  Swan  &  Critch.  Stat.  516, 
J  1.  [Rev,  Stat.  1880,  p.  1048.]  Judge  Reeve  is  of  opinion  that  the  Connecticut 
statute,  which  allows  dower  only  in  such  real  estate  as  the  husband  dies  possessed  of, 
lihould  be  so  construed  as  to  embrace  estates  in  remainder  and  reversion.  ' '  I  appre- 
hend," he  says,  "  that  the  possession  of  any  tenant,  which  is  not  an  adverse  holding  to 
the  husband,  would  be  a  suiBcient  possession  of  the  husband  to  entitle  the  wife  to  dower ; 
and  that,  in  allowing  dower  to  the  widow,  the  precise  technical  meaning  of  the  word 
possessed  has  been  disregarded.  I  should,  therefore,  suppose  that  the  wife  would  be 
entitled  to  dower  in  the  reversion,  when  the  lease  was  to  B.  for  life  ;  for  such  possession 
is  not  adverse  to  A."  Dom.  Eel.  57,  8.  The  editor  of  the  second  edition  of  Judge 
Eeeve's  worli  expresses  the  same  opinion  as  to  the  construction  to  be  given  the  Vermont 
statute.  Ibid.  note. 

*  [In  Pennsylvania  it  has  been  decided  that  the  Act  of  April  8,  1833,  confers  upon 
a  widow.an  interest  in  a  vested  remainder  of  the  husband.  Cote's  App.,  29  P.  F.  Smith, 
235.  As  to  the  statutory  enactments  upon  the  subject  in  Mississippi,  see  Gibbons  v. 
Brittenum,  56  Miss.  232.]  '  See  Appendix. 

6  2  Crabb,  Real  Prop.  136  ;  Ibid.  158;  see,  also,  p.  132. 
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"  seisin  is  not  necessary  to  give  title  to  dower,  that  law  can  now 
apply  only  to  women  married  before  Jst  January,  1834."^  No 
reported  case  has  yet  appeared  supporting  this  construction  of 
the  statute,  and  it  may  well  be  doubted  whether  it  is  the  true 
construction.  It  would  seem  that  the  real  purpose  of  the  act 
was  to  dispense  with  a  technical  seisin  of  the  legal  estate  as  a, 
requisite  of  dower,  or  to  abolish  the  distinction  between  legal 
and  equitable  estates,  and  place  them  Upon  the  same  footing. 
Equitable  estates  are  made  subject  to  dower  precisely  as  at  com- 
mon law  legal  estates  were  subject  to  that  interest.  But  it  has 
never  been  understood,  at  least  in  the  United  States,  that  equi- 
table estates  in  remainder  and  reversion  are  subject  to  dower, 
unless  made  so  by  express  statute,  and  in  one  reported  case  it 
expressly  held  that  they  are  not.^ 

Lands  subject  to  prior  right  oj  dower. 

7.  Dos  de  dote  peti  non  debet — "  Dower  ought  not  to  be  sought 
for,  out  of  dower" — ^is  an  old  and  familiar  maxim  of  the  law,'  so 
closely  related  to  the  law  excluding  dower  from  reversionary 
estates,  that  it  is  difiBcult  to  separate  them.  Indeed,  the  maxim 
may  be  regarded  as  the  necessary  and  logical  result  of  the  rule 
itself,  and  as  being  founded  on  the  same  principle.^ 

8.  A  case  put  by  Lord  Coke,  to'illustrate  the  proper  applica- 
tion of  this  maxim,  is  as  follows:  "If  there  be  grandfather, 
father,  and  son,  and  the  grandfather  is  seised  of  three  acres  of 
land  in  fee,  and  taketh  wife  and  dieth,  this  land  descendeth  to 
the  father,  who  dieth  either  before  or  after  entry :  now  is  the 
wife  of  the  father  dowable.  The  father  dieth  and  the  wife  of 
the  grandfather  is  endowed  of  one  acre  and  dieth  ;  the  wife  of  the 
father  shall  be  endowed  only  of  the  two  acres  residue,  for  the 
dower  of  the  grandmother  is  paramount  the  title  of  the  wife  of 
the  father,  and  the  seisin  of  the  father  which  descended  to  him 
(be  it  in  law,  or  actual)  is  defeated ;  and  now  upon  the  matter, 
the  father  had  but  a,  reversion  expectant  upon  a  freehold,  and 
in  that  case  dos  de  dote  peti  non  debet,  although  the  wife  of  the 

1  2  Crabb,  Real  Prop.  136. 

2  Shoemaker  v.  Walker,  2  Serg.  &  Rawle,  554. 

'  It  prevailed  in  the  time  of  Glanville.  Glany.  Lib.  6,  c.  16  ;  1  Reeves'  Ilist.  Eng. 
Law,  102  ;   1  Greenl.  Cruise,  164,  I  20. 

<  Perk.  sec.  315.  Bac.  Ab.  Dower  and  Jointm-e,  E.;  Park,  Dow.  154~e;  4  Dane's 
Abr.  671  ;  D'Arcy  v.  Blake,  2  Sch.  &  Left.  387. 
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grandfather  dieth,  living  the  father's  wife.'"  It  is  essential  to 
a  correct  understanding  of  the  point  to  keep  carefully  in  view 
all  the  circumstances  of  the  case,  precisely  as  they  are  here 
stated.  First :  The  lands  come  to  the  father  by  descent.  Second  : 
The  widow  of  the  grandfather  survives  the  father.  Third  :  Her 
dower  is  actually  assigned  her.  Each  of  these  particulars  has 
a  direct  bearing  upon  the  legal  proposition  presented  by  the 
learned  author  in  the  quotation  above  given. 

1.  The  lands  come  by  descent. 

9.  This  is  an  important  element  in  the  case.  Where  lands 
are  acquired  by  purchase,  the  rule  is  materially  different,  as  will 
be  explained  hereafter.^  Upon  the  death  of  the  grandfather, 
the  lands  descended  to  the  father,  subject  to  the  dower  right  of 
the  widow  of  the  former.  In  such  case,  upon  endowment,  the 
possession  or  seisin  of  the  widow  relates  back  and  takes  effect 
from  the  instant  of  the  decease  of  the  grandfather ;  her  estate 
being,  as  already  shown,  a  continuation  or  prolongation  of  the 
husband's  estate.^  It  follows,  that  as  to  the  lands  assigned  her 
in  dower,  she  is  seised  by  title  paramount  to  that  of  the  heir — 
the  father  in  the  case  put  by  Coke — and  that  as  to  those  particu- 
lar lands,  the  intermediate  seisin  of  the  heir  is  defeated.  The 
law,  in  such  case,  looks  upon  the  intermediate  seisin  as  having 
never  existed,  and  the  estate  of  the  heir  in  the  lauds  so  set  apart, 
is,  by  force  of  this  principle,  converted,  as  from  the  moment  of 
the  inception  of  his  right,  into  an  estate  in  reversion,  expectant 
upon  the  life  estate  of  the  widow.^  Here  the  rule  holding  re- 
versionary estates  not  liable  to  dower,  applies.  As  the  father 
had  a  reversionary  interest  only  in  the  part  assigned  to  the 

'  Co.  Litt.  31,  a.  Substantially  the  same  case  is  stated  by  Perkins,  and  numerous 
authorities  are  cited  from  the  Year  Books  in  its  support.  Perk.  sec.  315. 

2  Infra,  i  23  et  seq. 

»  Supra,  ch.  13,  H  12-14  ;'ch.  14,  J  I. 

*  Perk.  sec.  315  ;  Park,  Dow.  155,  156  ;  Watk.  on  Desc.  65  ;  1  Washb.  Real  Prop. 
209,  §  10  ;  1  Hilliard  on  Real  Prop.  2d  ed.  135,  §  50  ;  4  Dane's  Ab.  664  ;  Windham 
V.  Portland,  4  Mass.  384,  388  ;  Dunham  v.  Osborn,  1  Paige,  634  ;  Reynolds  v.  Rey- 
nolds, 5  Paige,  161  ;  Safford  ti.  Safford,  7  Paige.  259  ;  Matter  of  Cregier,  1  Barb.  Ch. 
E.  598  ;  Durando  v.  Durando,  N.  Y.  Court  of  Appeals,  23  N.  Y.  (9  Smith,)  331  ; 
s.  c.  9  Amer.  Law  Reg.  630  ;  Leavitt  v.  Lamprey,  13  Pick.  382  ;  Eldredge  v.  For- 
restal,  7  Mass.  253  ;  Beckman  i'.  Hudson,  20  Wend.  53  ;  Geer  v.  Hamblin,  1  Greenl 
54;  Apple  u.  Apple,  1  Head,  (Tenn.)  E.  348;  Potter  v.  Burchsted,  (1773,)Story'^ 
PI.  365,  note.  [McLeery  v.  McLeery,  65  Me.  172  ;  Reitzel  v.  Eckard,  65  N.  C.  673 ; 
Peckham  v.  Hawden,  8  R.  I.  160  ;  Steel  v.  La  Framboise,  68  111.  456.] 
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widow  of  the  grandfather,  and,  by  operation  of  the  doctriije  of 
relation,  had  no  seisin  of  the  freehold  in  that  portion  during 
the  coverture,  the  dower  right  of  his  widow  is  limited  to  the  re- 
maining two-thirds  in  which  he  was  seised  of  the  freehold  or 
estate  in  possession,  as  well  as  of  the  inheritance.^ 

2.  The  widow  of  the  ancestor  survives  the  heir. 

10.  This  is  another  material  point  to  be  observed.  For,  if  the 
widow  were  to  die  during  the  lifetime  of  the  heir,  her  estate 
would,  of  course,  be  determined;  and  the  heir  would  thereupon 
become  seised  of  the  entire  freehold  and  inheritance.  But  her 
death  subsequent  to  the  decease  of  the  heir,  though  in  the  life- 
time of  his  widow,  would  not  give  dower  to  the  latter,  for  the 
reason  before  stated,  that  the  particular  estate  must  terminate 
during  the  coverture  in  order  to  render  the  widow  dowable." 
So  if  the  heir  part  with  his  reversionary  interest  before  the  death 
of  the  ancestor's  widow,  the  result  is  the  same.^ 

3.  The  dower  of  the  ancestor's  widow  is  actually  assigned. 

11.  This  is  also  a  requisite  material  to  the  application  of  the 
rule  referred  to.  If  there  be  no  assignment  of  dower  to  the 
ancestor's  widow,  the  seisin,  or  estate  in  possession  which  de- 
scended upon  the  heir,  is  not  defeated  to  any  extent,  and  conse- 
quently his  widow  is  entitled  to  dower  in  the  entire  premises. 
It  is  immaterial,  however,  as  shown  in  the  case  put  by  Coke, 
whether  the  assignment  be  made  during  the  lifetime  of  the  heir 
or  after  his  decease.  In  either  case,  upon  the  principle  already 
considered,  the  effect  of  the  assignment,  when  made,  is  to  con- 
vert the  husband's  estate  in  the  portion  assigned  to  the  elder 
widow,  into  an  estate  in  reversion  ah  initio,  and,  as  a  necessary 
consequence,  to  defeat  the  dower  claim  of  his  widow  in  that 
proportion  of  the  premises.*    This  rule,  however,  is  subject  to 

1  See  authorities  cited  in  preceding  note. 

2  Ante,  §  3,  and  authorities  there  referred  to.  But  a  distinction  is  taken,  and  the 
rule  is  different  where  the  widow  of  the  heir  is  actually  endowed  before  the  widow  of 
the  ancestor,  and  survives  her.     See  the  next  section. 

»  Ibid.   , 

<  Park,  Dow.  54,  157 ;  1  Cruise,  Dig.  tit.  6,  ch.  3,  §§  22,  23 ;  Hughes  on  Writs, 
149  ;  Kitchens  v.  Hitchens,  2  Vem.  405  :  Eeynolds  v.  Reynolds,  5  Paige,  161  ;  Saf- 
ford  V.  Safford,  7  Paige,  259  ;  Elwood  ».  Klock.  13  Barb.  50 ;  Bobinson  ».  Miller,  2 
B.  Mon.  284,  288  ;  Geer  v.  Hamblin,  1  Grcenl.  54,  56  ;  4  Kent,  65  ;  1  Washb.  Real 
Prop.  210.  [McLeery  v.  McLeery,  65  Me.  172  ;  Aikman  v.  Harsell,  63  How.  Pr. 
110.] 
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a  qualification  that  should  be  here  noted.  Where  the  widow 
of  the  heir  has  dower  assigned  her  in  the  whole  land  before  the 
widow  of  the  ancestor  has  been-  endowed,  whether  such  assign- 
ment was  voluntary  or  obtained  by  suit,  if  the  widow  of  the  an- 
cestor is  subsequently  endowed,  the  widow  of  the  heir,  after  the 
death  of  the  dowress  whose  right  was  paramount,  will  be  enti- 
tled to  be  restored  to  her  dower  in  the  whole  premises.'  The 
reason  of  this  diversity — to  use  the  quaint  language  of  Coke — 
is,  because  the  junior  widow  "  had  in  it  an  estate  for  term  of  her 
life,  and  the  estate  for  the  life  of  the  grandmother  is  lesser  in 
the  eye  of  the  law  as  to  her  than  her  own  life."^  Mr.  Eoper 
says,  by  way  of  elucidation  of  this  anomalous  distinction,  that 
"  by  the  endowment,  the  mother  became  seised  of  the  legal  free- 
hold for  her  life ;  and  the  recovery  of  the  acre  by  the  grand- 
mother did  not  defeat  such  estate  in  toto,  but  during  her  life 
only.  The  mother's  estate  for  life,  therefore,  being,  in  relation 
to  herself,  a  larger  interest  in  consideration  of  law,  than  an 
estate  ^wr  auter  vie,  viz.  during  the  grandmother's  life,  the  mother 
retained  a  reversionary  interest  in  the  acre  after  it  was  recovered 
from  her,  expectant  upon  the  grandmother's  death,  on  the  hap- 
pening of  which  event,  the  mother  is  entitled  to  reclaim  the 
acre  in  dower."' 

12.  Cases  sometimes  occur  in  which  an  advMl  assignment  of 
dower  is  not  deemed  essential  to  the  application  of  the  maxim 
under  consideration.  These  are  ordinarily  cases  in  partition, 
where  conflicting  claims  to  dower  in  the  same  lands  arise,  and 
where  it  is  scarcely  practicable  to  suspend  the  proceedings  for 
the  purpose  of  causing  successive  assignments  to  be  made.  In 
such  cases  the  decree  of  the  court  establishing  the  right  of 
dower  in  the  elder  widow,  and  directing  it  to  be  set  oflF,  is 
treated,  in  equity,  as  equivalent  to  an  actual  assignment,  and 
is  attended  with  the  same  consequences. 

13.  Dunham  v.  Osborn*  was  a  case  of  this  description.  In 
that  case  partition  was  sought  of  lands  which  had  formerly 
belonged  to  one  Maxwell,  and  which  were  sold  on  execution 
against  him,  in  his  lifetime.  One  Dunham  acquired  two-thirds 
of  the  interest  of  the  purchaser  under  the  execution,  and  the 

'  Co.  Litt.  31,  b.;  Perk.  sec.  316 ;  Watk.  Descents,  76  et  siiq.;  1  Roper,  Husb.  and 
Wife,  by  Jacob,  383  et  seq.;  In  the  Matter  of  Cregier,  1  Barb.  Ch.  598,  602. 
2  Co.  Litt.  31,  b.  »  1  Eoper,  Husb.  and  Wife,  by  Jacob,  383,  384. 

*  Dunham  v.  Osborn,  I  Paige,  634. 
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defendant,  Osborn,  obtained  the  remaining  third.  Dunham  and 
Maxwell  both  deceased.  Upon  the  hearing  it  was  admitted 
that  the  widow  of  Maxwell  was  entitled  to  dower  in  the  entire 
premises,  bnt  it  was  insisted  that  the  widow  of  Dunham  had  no 
claim  of  dower  whatever,  upon  the  ground  that  there  could  not 
be  two  rights  of  dower  in  the  same  premises,  upon  the  seisin  of 
two  successive  owners.  The  chancellor  allowed  Mrs.  Dunham 
her  dower  in  the  share  of  her  husband,  but  restricted  it  to  the 
proportion  not  embraced  in  the  dower  right  of  Mrs.  Maxwell. 
"  The  widow  of  Maxwell,"  he  observed,  "  is  entitled  to  have  as- 
signed for  her  dower  one-third  of  the  premises,  and  Mrs.  Dun- 
ham will  be  entitled  to  dower  in  two-thirds  of  the  reversion  of 
that  third,  if  she  survives  Mrs.  Maxwell.'  She  is  also  entitled 
to  dower  in  two-thirds  of  the  other  two-thirds  of  the  premises 
from  the  present  time." 

14.  Reynolds  v.  Reynolds^  was  of  the  same  character,  and  the 
same  principle  was  applied  by  the  court.  The  doctrine  was 
also  there  distinctly  announced,  that  a  decree  of  the  court  di- 
recting the  dower  of  the  ancestor's  widow  to  be  set  off  to  her,  is 
to  be  considered  in  equity  as  an  actual  assignment,  and  has  the 
effect  of  disaffirming  the  intermediate  seisin  of  the  heir  as  fujly 
and  completely  as  an  actual  ouster  of  the  possession.  And  this 
ruling  was  followed,  and  the  subject  fully  discussed  in  the  sub- 
sequent case  of  Safford  v.  Safford.^ 

15.  A  case  was  decided  in  the  Supreme  Court  of  New  York 
in  which  the  distinction  already  adverted  to,  between  lands  ac- 
quired by  descent  and  lands  obtained  by  purchase,  was  entirely 
overlooked.  The  court,  in  that  case,  upon  a  very  cursory 
examination  of  the  authorities,  it  would  seem,  recognised  the 

1  The  allowance  of  dower  in  this  reversion  proceeded  upon  the  distinction  between 
the  case  of  lands  acquired  by  descent  and  lands  acquired  by  purchase,  which  will  be 
more  particularly  referred  to  presently.  Infra,  §§  23-26.  In  the  case  cited,  the  hus- 
band of  Mrs.  Dunham  took  as  a,  purcliaser,  and  she,  therefore^  was  dowable  of  the 
reversion. 

2  Reynolds  v.  Reynolds,  5  Paige,  161. 

'  Safford  v.  Saflbrd,  7  Paige,  259.  The  doctrine  here  referred  to  was  also  applied 
by  Chancellor  Walworth  In  the  Matter  of  Cregier,  1  Barb.  Ch.  598,  602.  And  see 
Litt.  sec.  54.  [An  actual  assignment  of  dower  to  the  widow  of  the  ancestor  is  not 
necessary  if  she  is  in  possession  of  the  land.  Thus,  in  McLcery  ri.  McLeery,  the 
ancestor's  widow  was  in  possession,  and  had  also  acquired  the  heir's  interest  subject  to 
.he  right  of  dower  of  his  widow.  The  court  considered  this  equivalent  to  an  actual 
assignment  to  the  senior  widow  for  the  purpose  of  applying  the  doctrine  Dos  de  dote  peti 
turn  debet,  inasmuch  as  could  not  under  the  cireumstances  bring  suit  to  set  apart  her  own 
dower.] 
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right  of  dower  in  a  reversion  expectant  upon  the  death  of  the 
elder  dowress,  although  the  lands  had  come  to  the  heir  by  de- 
scent, charged  with  such  dower.*  But  in  quite  a  recent  case, 
the  Court  of  Appeals  of  that  State,  in  express  terms  enforced  the 
distinction  between  the  two  classes  of  cases." 

16.' In  most,  if  not  all  the  States,  provision  is  made  by 
statute  for  the  assignment  of  dower  in  the  r^its  and  profits,  in 
cases  where  the  premises  are  of  such  nature,  or  in  such  condition 
as  not  to  admit  of  an  assignment  by  metes  and  bounds. 
Whether  the  maxim,  dos  de  dote  peti  non  debet,  is  applicable 
where  the  assignment  is  in  this  form,  does  not  appear  to  have 
ever  been  considered  by  the  courts.  In  such  case  the  tenant  is 
not  deprived  of  the  possession  of  any  portion  of  the  estate ;  his 
seisin  of  the  freehold  is  undisturbed.  The  widow,  in  lieu  of 
dower  in  the  lands,  has  an  order  or  decree  for  the  payment  of  an 
annual  sum  of  money  during  her  life,  and  this  sum  is  made  a 
charge  or  lien  upon  the  entire  premises.  Hence,  the  estate  of 
the  tenant  is  not,  in  fact,  converted  into  an  estate  in  reversion 
in  any  part  of  the  lauds.  It  would  seem,  however,  that  the  decree 
for  dower,'and  its  assignment  in  the  rents  and  profits,  should, 
in  equity,  and  perhaps  at'  law,  be  treated  as  equivalent  to  an 
assignment  by  metes  and  bounds,  and  the  right  of  a  second 
dowress  be  restricted  accordingly.  In  Dunham  v.  Osborn,  the 
chancellor  directed  that  if  a  sale  of  the  premises  became  neces- 
sary, the  dower  interest  of  the  respective  claimants  in  the 
purchase-money  should  be  estimated  upon  the  same  principles 
applicable  to  an  assignment  in  the  lands.'  ^ 

17.  The  following  case  was  decided  in  Mississippi :  Certain 
lands  of  an  intestate  were  sold  by  his  administrators  to  A. 
Dower  was  allotted  to  the  widow  of  the  intestate,  who  also  sold 
her  interest  to  the  same  purchaser.  A.  died,  leaving  a  widow. 
Upon  a  bill  for  foreclosure  for  a  portion  of  the  unpaid  purchase- 
money,  filed  by  the  admistrators  who  made  the  sale,  the  widow 
of  A.  claimed. dower  in  the  dower  interest  purchased  by  him  as 
above  stated.  It  was  held  that  the  purchase  of  such  dower 
inured  to  the  benefit  of  the  administrators,  and  that  A.'s  widow 
was  not  entitled  to  dower  in  the  premises :  first,  because  the 

'  Bear  v.  Snyder,  11  Wend.  592.  See  comments  of  Chancellor  Walworth  on  this 
case,  In  the  Matter  of  Cregier,  1  Barb.  Ch.  598,  600. 

s  Durando  v.  Durando,  23  N.  Y.  (9  Smith,)  331  ;  9  Amer.  Law  Eeg.  630. 

8  Dunham  v.  Osborn,  1  Pai^'e,  634,  636.  See  In  the  Matter  of  Cregier,  1  Barb. 
Cli.  598;  Leavittt).  Lamprey,  I'l  I'ick,  382. 
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interest  thus  acquired  merged  in  the  fee ;  and  secondly,  if  the 
life  estate  could  be  considered  as  existing  separately  from  the 
remainder,  although  united  in  the  same  person,  still  such  an 
estate  was  not  subject  to  do'wer.^ 

18.  If  the  widow  of  the  ancestor  recover  dower  against  the 
heir,  or  his  widow,  by  erroneous  judgment  or  decree,  and  the 
judgment  or  decree  be  afterwards  reversed,  it  seems  that 
the  mesne  seisin  of  the  heir  would  be  revived,  and  the  widow 
of  the  latter  be  restored  to  her  right  of  dower.^  And  although 
there  had  been  no  intermediate  seisin,  yet  if  the  reversal  oc- 
curred in  the  lifetime  of  the  heir,  the  life  estate  of  the  ancestor's 
widow  would  thereby  be  avoided,  and  the  reversionary  estate 
of  the  heir  be  turned  into  an  estate  in  possession.  In  this  man- 
ner he  would  become  invested  with  the  freehold  and  inheritance 
in  the  entire  premises,  during  the  coverture,  and  the  right  of 
dower  of  his  wife  would  attach  accordingly.* 

Lands  acquired  by  devise. 

19.  The  maxim,  dos  de  dote  peti  non  clebit,  applies,  as  well  where 
lands  are  acquired  by  devise,  as  where  they  come  by  descent. 
The  devisee  is  not  a  purchaser  in  the  sense  in  which  that  term  is 
here  employed.  This  point  was  fully  discussed  and  expressly 
settled,  in  the  cases  cited  in  the  note.*  But  if  the  widow  of  the 
devisor  make  no  claim  for  dower ;  or  if  she  be  barred  of  her 
dower  in  the  particular  lands  by  reason  of  devises  or  bequests 
contained  in  the  will  in  lieu  thereof,  which  she  accepts,  the  widow 
of  the  devisee  will  be  dowable  of  the  whole  lands.' 

20.  Judge  Reeve  has  the  following  illustration  of  the  opera- 
tion and  effect  of  the  above  maxim :  If  A.  sells  to  B.,  and  B.  to 
C,  and  C.  to  D.,  and  D.  to  E.,  and  the  husbands  all  die,  leaving 
their  respective  wives  living,  the  widow  of  A.  is  entitled  to  be 
endowed  of  one-third  of  the  estate ;  the  widow  of  B.  is  entitled 

1  Fisher  v.  Grimes,  1  S.  &  M.  Ch.  R.  107. 

2  Co.  Litt.  15,  a.,  n.  7  ;  7  H.  5,  4.  , 
s  Park,  Dow.  157. 

*  Dnrando  v.  Darando,  N.  T.  Court  of  Appeals,  23  N.  Y.  (9  Smith,)  331  ;  8.  c.  9 
Amer.  Law  Reg.  630,  reyiewing  Crcgier  v.  Osborn,  1  Barb.  Ch.  R.  598 ;  Eldredge  ». 
Forrestal,  7  Mass.  253.  See,  also,  Beekman  v.  Hudson,  20  Wend.  53 ;  Robinson  v. 
MiUer,  2  B.  Mon.  284,  288  ;  Hitehens  0.  Hitchens,  2  Vem.  403  ;  1  Washb.  Real  Prop. 
209,  i  29. 

«  Geer  v.  Hamblin,  1  Greenl.  54,  56  ;  Robinson  v.  Miller,  2  B.  Moti.  284  ;  Hitchena 
0.  Hitehens,  2  Vem.  403  ;  1  Cruise,  p.  153, 
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to  be" endowed  of  one-third  of  what  remains,  after  deducting  the 
dower  of  the  first  wife ;  the  widow  of  C.  of  one-third  of  what 
remains  after  deducting  the  dower  of  the  wives  of  A.  and  B; ; 
and  so  on  to  the  wife  of  D.  And  if  we  suppose  the  estate  to 
consist  of  nine  acres,  the  wife  of  A.  would  be  endowed  of  three 
acres ;  the  wife  of  B.  of  two  acres ;  the  wife  of  0.  of  one  acre 
and  a  third,  and  the  wife  of  D  of  one-third  of  the  remaining 
two  acres  and  two-thirds.* 

Itdease  or  extinguishment  of  the  elder  right 

21.  In  some  of  the  reported  cases  a  distinction  is  taken  be- 
tween the  case  of  a  release  of  the  elder  right  of  dower  to  the 
grantee  of  the  heir  or  devisee,  before  an  actual  assignment,  but 
after  a  judgment  for  dower,  and  the  case  of  a  release  before  an,y 
judgment  or  decree  is  rendered.  Thus,  in  Leavitt  v.  Lamprey,* 
the  widow  having  the  elder  right  sued  for  her  dower,  and  ob- 
tained judgment  against  the  tenant,  and  then  released  to  him. 
Subsequently  the  widow  having  the  junior  right  instituted  pro- 
ceedings and  clairqed  dower  out  of  the  whole  estate.  But  the 
court,  notwithstanding  the  release  of  the  elder  claim,  restricted 
her  to  dower  in  two-thirds  of  the  estate.  In  Elwood  v.  Klock* 
the  release  was  made  after  action  brought,  but  before  any  judg- 
ment or  decree.  It  was  held  that  the  release  neither  operated 
as  an  assignment  of  the  dower,  nor  as  a  conveyance  of  it  to  the 
grantee  ;  but  that  the  right  thereby  becaitie  extinguished.  In 
accordance  with  this  view,  dower  in  the  entire  premises  was 
allowed  to  the  junior  widow.* 

22.  In  Michigan  it  is  provided  by  statute  that  where  there  are 
two  claims  of  dower,  and  the  prior  right  has  been  satisfied,  with 
or  without  assignment,  there  shall  be  no  dower  to  that  extent 
during  the  lifetime  of  the  first  dowress.° 

The  doctrine  where  the  estate  is  acquired  by  pwchase. 

23.  To  the  paragraph  before  quoted  from  Lord  Coke,'  the  fol- 
lowing observations  are  added :  "  And  here  note  a  diversity  be- 

1  Reeve's  Dom.  Rel.  58  ;  4  Kent,  64,  note. 

*  Leavitt  v.  Lamprey,  13  Pick.  382. 
'  Elwood  V.  Klock,  13  Barb.  50. 

*  See,  also,  Atwood  v.  Atwood,  22  Pick.  283. 

*  2  Comp.  Laws  Mich.  855,  J  2802.     [Comp.  Laws  1871,  p.  1364.] 

*  Ante,  l  8. 
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tween  a  descent  and  a  purchase.  For,  in  the  case  aforesaid,  if 
the  grandfather  had  enfeoffed  the  father,  or  made  a  gift  in  tail 
unto  him,  there,  in  the  case  above  said,  the  wife  of  the  father, 
after  the  decease  of  the  grandfather's  wife,  should  have  been 
endowed  of  that  part  assigned  to  the  grandmother;  and  the 
reason  of  this  diversity  is,  for  that  the  seisin  that  descended 
after  the  decease  of  the  grandfather  to  the  father,  is  avoided  by 
the  endowment  of  the  grandmother,  whose  title  was  consummate 
by  the  death  of  the  grandfather ;  but  in  the  case  of  the  pur- 
chase or  gift,  that  took  effect  in  the  life  of  the  grandfather,  (be- 
fore the  title  of  dower  of  the  grandmother  was  consummate,)  is 
not  defeated,  but  only  quoad  the  grandmother,  and  in  that  case 
there  shall  be  dos  de  dote."^ 

24.  In  the  foregoing  case,  the  father,  or,  in  other  words,  the 
grantee, ''becomes  seised  of  the  estate  by  virtue  of  the  grant,  dur- 
ing the  lifetime  of  the  ancestor,  the  grantor.  The  seisin  thus 
acquired  can  not  be  defeated  absolutely  by  the  seisin  of  the 
ancestor's  widow,  which,  even  by  relation,  can  be  carried  no 
further  back  than  the  instant  of  the  ancestor's  death,  and  which, 
therefore,  would  leave  the  seisin  of  the  heir  intervening  between 
the  date  of  the  grant  and  the  period  of  the  ancestor's  death, 
wholly  unimpaired  and  undisturbed.  Hence,  if  the  grantee 
(the  father,  as  the  case  is  stated  by  Coke)  were  married  at  any 
time  before  the  assignment  of  dower  to  the  ancestor's  widow,^ 
the  seisin  thus  existing  would  be  sufficient  to  confer  upon  his 
wife  a  right  of  dower  in  the  whole  estate,  subject  only  to  the 
dower  interest  of  the  ancestor's  widow.  If  the  latter  were  en- 
dowed during  the  lifetime  of  the  grantee,  such  endowment 
would  operate  as  an  interruption  of  his  seisin  in  the  particular 
lands  set  off,  during  the  existence  of  her  estate.  If  the  grantee 
were  to  die  during  her  lifetime,  and  after  she  had  been  endowed 
then  his  widow  would  be  dowable  of  the  remainder  of  the  es- 
tate, including  the  reversion  of  that  portion  before  set  oflF.  If, 
before  the  assignment  of  dower  to  the  ancestor's  widow,  the 
grantee  should  die,  and  his  own  widow  be  endowed,  then  the 
subsequent  assignment  of  dower  to  the  elder  dowress  would 
operate  to  interrupt  the  enjoyment  of  the  other  widow  in  a  pro- 
portionate part,  during  the  lifetime  of  the  former,  but  no  longer.' 

1  Co.  Litt.  31,  a.  and  b.;  accord.  Perk.  sec.  315. 
s  See  ante,  §  11. 

8  Park,  Pow.   156  ;   1   Roper,  Husb.  and  Wife,  by  Jacob,   382-4  ;   1  Cruise,  Dig. 
(64;  4  Dane,  Ab.  663  ;   1  Washb.  Real  Prop.  210,  §  29  ;  Bustard's  case,  4  Co.  122,  a.; 
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25.  This  point  appears  to  have  been  involved  in  an  early  case 
found  in  the  reports.'  A  grandfather  gave  lands  to  the  father, 
in  tail.  The  latter  died,  and  his  widow  was  endowed  of  the 
third  part  of  the  whole  estate  by  his  son.  Afterwards  the  gi-and- 
father  di^^,  and  his  widow  brought  a  writ  of  dower  against  the 
widow  of  the  father.  The  latter  vouched  the  son,  by  whom  she 
had  been  endowed,  and  the  question  was  as  to  how  much  she 
should  recover  against  him  in  value ;  whether  a  third  of  two 
parts,  or  a  third  of  the  whole ;  it  was  adjudged  that  she  should 
recover  generally  to  the  value  which  she  lost,  "  for  dower  tolled 
the  estate  which  by  law  descended,  but  not  the  estate  acquired 
and  gained  by  purchase.'"' 

26.  But  even  in  a  case  of  purchase,  if  the  grantee  do  not  marry 
until  after  the  assignment  of  dower  to  the  grantor's  widow,  the 
maxim,  dos  de  dote  peti  non  debet,  applies,  and  this  upon  the 
principle  already  stated,  that  the  assignment  converts  the  estate 
of  the  grantee  into  an  estate  in  reversion  in  the  lands  assigned.' 
As  to  those  lands,  he  would  have  no  seisin  during  the  cover- 
ture, (unless  the  grantor's  widow  should  die  in  his  lifetime,)  of 
the  present  fi-eehold  estate. 

Geer  ».  Hamblin,  1  Greenl.  54  ;  Dnoham  v.  Osborn,  1  Paige,  Ch.  634 ;  Durando  v, 
Durando,  23  N.  T.  (9  Smith,)  331  ;  B.  c.  9  Amer.  Law  Keg.  630 ;  Manning  ».  La- 
boree,  33  Maine,  343 ;  In  the  Matter  of  Cregier,  1  Barb.  Ch.  598,     [Eeitzel  v.  Bckard, 
65  N.  C.  673.] 
I  Paris's  case,  5  E.  3,  Vouch.  249  ;  4  Co.  122,  a, 
»  Park,  Dow.  156,  157.     See,  also,  Co.  Litt.  81,  b.;  Perk.  sec.  316. 
*  Ante,  2  11. 
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The  rule  ai  common  law. 

1.  The  doctrine  of  the  common  law  excluding  dower  from 
estates  held  in  joint  tenancy  has  already  been  adverted  to.'  It 
is  thus  stated  by  Littleton  :  "And  it  is  to  be  understood  that -the 
wife  shall  not  be  endowed  of  lands  or  tenements  which  her  hus- 
band holdeth  jointly  with  another  at  the  time  of  his  death."^  It 
is  difficult  to-  trace  the  origin  of  this  rule.  The  earliest  text- 
books in  which  it  is  laid  down  appear  to  be  Fitzherbert's  Natura 
Brevium  and  Rolle's  Abridgment.'  It  is  also  found  in  the  text 
of  Brooke.*  In  the  Natura  Brevium,  the  34  Edward  I.,  "  Dower," 
179,  is  cited.  Brooke  cites  and  relies  upon  the  3d  Henry  IV., 
page  6  ;  but  all  the  treatises  fail  to  give  the  particulars  of  these 
cases,  or  the  reasoning  upon  which  they  were  determined, 
stating  simply  the  naked  point  decided.  Chief  Baron  Gilbert 
has  supposed  the  rule  to  be  referable  to  feudal  principles :  "  In 
that  case  of  joint  tenancy,"  he  says,  "  during  the  joint  seisin,  the 
wife's  contract  of  dower  can  never  attach  upon  the  estate, 
because  the  other  joint  tenant  comes  in  by  the  feudal  contract, 
superior  to  the  marriage  contract ;  so  to  the  wife's  infeudation  ; 
for  though  the  marriage  contract  had  been  prior  to  the  joint 
tenancy,  yet  it  will  not  attach  upon  it,  because  the  estate  in 
joint  tenancy  is  so  created  that  it  should  survive.     Et  cujus  dare 

'  Chap.  12,  g?  33-35.  "  Litt.  g  45. 

*  EitKh.  N.  B.  147.  CE.)  ;  Ibid.  150 ;  1  Roll.  Abr.  676. 

*  Bro.  Dow.  pi.  30.     The  point  is  also  decided  as  to  curtesy,  in  Cowley  v,  Anderson, 
Toth.  83. 

.  (335) 
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(gusdem  disponere;  therefore,  though  the  marriage  were  pre- 
cedent, yet  it  can  not  take  place  upon  this  infeudation."*  Lord 
Coke's  explanation  of  the  rule  is  in  these  words :  "  The  reason 
of  this  diversity  is  for  that  the  joint  tenant,  which  surviveth, 
claimeth  the  land  by  the  feoffment,  and  by  survivorship,  which 
is  above  the  title  of  dower."* 

2.  So  long  as'  the  rule  is  confined  within  the  limits  fairly 
implied  in  the  text  above  quoted  from  Gilbert  and  Coke,  the 
reasoning  upon  which  it  proceeds  is  very  easily  understood. 
As  against  the  survivor,  it  is   plain  there  can   be  no  dower, 
because,  from  the  very  nature  of  the  estate,  and  by  virtue  of  the 
original  grant,  the  entire  interest  becomes  absolutely  vested  in 
him  upon  the  death  of  the  cotenant.     The  rule,  however,  as 
established,  goes  much  further  than  this,  and  not  onl}'  denies 
dower  as  against  the  survivor,  but  absolutely  precludes  it  from 
attaching  during  the  existence  of  the  joint  estate.     The  prin- 
ciple upon  which  this  extreme  doctrine  rests  is  not  entirely 
obvious.     There  is  no  essential  quality  in  a  joint  estate  neces- 
sarily incompatible  with  the  existence  of  an  inchoate  dower 
interest,  and  by  analogy  to  the  cases  of  estates  determinable  by 
condition,'  or  by  title  paramount,  it  would  seem  perfectly  con- 
sistent with  principle  to  hold  that  the  right  of  dower  attaches 
upon  such  estate,  subject  only  to  be  defeated  by  the  survivor-' 
ship  of  the  cotenant  of  the  husband.*     But  the  doctrine  of  the 
common  law  is  too  well  settled  to  be  shaken  at  the  present  day;* 
and,  indeed,  is  carried  into  the  dower  act  recently  adopted  in 
England.^ 

3.  One  consequence  resulting  from  this  rule  is,  that  if  the 
husband  sever  the  joint  estate  by  conveying  his  share  to  a  third 
person,  the  right  of  dower  is  thereby  entirely  defeated.'  Ordi- 
narily any  act  which  determines  the  joint  tenancy  during  the 

1  Gilb.  Uses,  404.  '  Co.  Litt.  37,  b. 

8  Supra,  ch.  14,  ??  3-5.  *  Park,  Dow.  38. 

5  Litt.  sec.  45  ;  I  Boll.  Abr.  676  ;  Fitzh.  N.  B.  147,  (E.)  and  150  ;  Bro.  Dow.  pi. 
30  ;  Co.  Litt.  31,  b.;  Cowley  v.  Anderson,  Toth.  83  ;  Sutton  v.  Eolfe,  3  Lev.  84;  1 
Roper,  Husb.  and  Wife,  by  Jacob,  367  ;  Perk.  sec.  334  ;  Park,  Dow.  37,  40  ;  Watk. 
on  Conr.  42  ;  3  Prest.  Abstr.  367  ;  Burton,  Real  Prop.  J  353  ;  4  Kent,  37  ;  Mayburry 
V.  Brien,  15  Peters,  S.  C.  R.  21  ;  Hamblin  v.  Bank,  &c.,  19  Maine,  (I  Appl.)  66  ;  see 
ch.  12,  ?  33  et  seq. 

6  3  &  4  WilL  rV.,  ch.  105,  §  2.     See  Appendix. 

1  Fitzh.  N.  B.  150  ;  Bro.  Dow.  pi.  30  ;  Co.  Litt.  31,  b.;  1  Roper,  Husb.  and  Wife, 
by  Jacob,  367  ;  Park,  Dow.  39  ;  4  Kent,  37  ;  Mayburry  v.  Brien,  15  Pet.  21. 
[Cockerill  r.  Armstrong,  31  Ark.  580.]     Supra,  ch.  12,  J  33. 
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lifetime  of  the  husband,  entitles  the  wife  to  dower ;  but  it  is  held 
that  where  the  joint  estate  is  severed  by  the  alienation  of  the 
husband,  the  sole  seisin  acquired  by  him  in  virtue  of  the  con- 
veyance is  instantaneous  only,  and  passes  from  him  by  the  same 
act  by  which  he  acquired  it,  and,  therefore,  that  no  right  of 
dower  attaches.*  Had  a  contrary  doctrine  prevailed,  and  dower 
been'  held  to  attach  upon  the  joint  estate,  subject  only  to  be  de- 
feated by  survivorship,  then,  upon  the  determination  of  the 
joint  tenancy  by  the  alienation  of  the  husband,  and  the  conse- 
quent destruction  of  the  possibility  of  survivorship,  the  right  of 
the  wife  would  become  fixed,  liable  only  to  be  defeated  by  her 
own  act,  or  by  her  decease  in  the  lifetime  of  the  husband. 

4.  The  rule  denying  dower  to  joint  estates  applies  where  either 
the  life  estate  or  the  estate  of  inheritance  is  of  that  character. 
In  order  to  confer  dower,  there  must  be  a  sole  seisin,  both  of  the 
freehold  and  of  the  inheritance.'  Some  instances  of  the  appli- 
cation of  this  principle  have  been  noticed  in  a  previous  chapter.' 
But  a  sole  seisin  of  the  freehold  and  inheritance,  in  any  par- 
ticular share  of  the  lands,  is  sufficient  to  give  dower  in  that 
share,  even  though  the  remainder  of  the  estate  be  held  by  a 
joint  seisin.* 

5.  Except  where  the  joint  estate  is  terminated  by  the  aliena- 
tion of  the  husband,"  the  rule  is  that  any  act  which  severs  the 
joint  tenancy,  and  clothes  the  husband  with  a  sole  seisin  at  any 
time  during  the  coverture,  entitles  the  wife  to  her  dower."  And 
where  the  joint  estate  is  severed  by  the  conveyance  of  his  share 
by  one  of  the  joint  tenants,  although  his  wife  can  not  have 
dower  in  the  portion  conveyed,  the  principle  of  exclusion  does 
not  extend  to  the  wife  of  the  grantee.  As  to  her  the  right  of 
dower  attaches  immediately  upon  the  taking  effect  of  the  con- 
veyance.' 

Statutory  modifications  m  the  United  States. 

6.  In  the  United  States  very  material  changes  -have  been 
made  by  statute  in  the  common  law  relating  to  estates  in  joint 

>  See  ch.  12,  g  33.  2  Park,  Dow.  39,  40 ;  supra,  ch.  12,  g  33. 

»  Ch.  11,  ?  32  ;  ch.  12,  ?  33. 

*  Supra,  ch.  12,  J  33.     For  instances  of  a  joint  seisin  rendered  sole  ab  inido,  so  as 
to  enable  dower  to  attach,  see  ante,  ch.  12,  JJ  34,  35. 
s  See  ante,  J  i. 

«  Gilb.  Uses,  404  ;  Perk.  sec.  337 ;  Park,  Dow.  40 ;  supra,  eh.  12,  |  33. 
1  Litt.  I  44. 
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tenancy.  The  right  of  survivorship  is  abolished  in  many  of 
the  States.  In  others,  all  estates  limited  to  two  or  more  persons 
are  treated  as  tenancies  in  common,  unless  expressly  declared 
to  be  joint  tenancies  by  the  deed  or  instrument  creating  them. 
An  exception  is  commonly  introduced  in  these  statutes  in  re- 
spect of  estates  to  joint  trustees,  and  as  to  such  estates  the  rule 
of  the  common  law  is  preserved.  The  different  statutory  provi- 
sions upon  this  subject  will  be  here  noticed. 

7.  As  early  as  1783  a  statute  was  passed  in  Massachusetts 
abolishing  the  principle  of  survivorship  among  joint  tenants, 
and  enacting  that  on  the  death  of  a  joint  tenant,  the  joint  estate 
of  which  he  was  seised  should  descend  to  his  heirs.'  This 
statute  was  repealed  and  substantially  re-enacted  by  an  act 
passed  in  1785,  which  declared  that  all  estates  which  had  befin 
or  should  be  alienated  to  two  or  more  persons,  should  be  deemed 
tenancies  in  common,  unless  it  appeared  to  be  the  manifest  in- 
tent of  the  alienor  that  they  should  be  held  as  joint  estates,* 
The  statute  now  in  force  in  that  State  is  as  follows : — 

Sec.  13.  All  conveyances  and  devises  of  lands,  made  to  two  or  more  persons,  ex- 
cept as  provided  in  the  following  section,  shall  be  construed  to  create  estates  in 
common,  and  not  in  joint  tenancy  ;  unless' it  is  expressed  therein  that  the  gr?in- 
tees  or  devisees  shall  take  the  lands  jointly,  or  as  joint  tenants,  or  in  joint 
tenancy,  or  to  them  and  the  survivor  of  them. 

Sec.  14.  The  preceding  section  shall  not  apply  to  mortgages,  nor  to  devises  or 
conveyances  made  in  trust,  or-made  to  husband  and  wife,  nor  to  any  devise  or 
conveyance  in  which  it  manifestly  appears,  from  the  tenor  of  the  instrument, 
that  it  was  intended  to  create  an  estate  in  joint  tenancy.' 

8.  Similar  enanctments  have  been  adopted  in  Michigan,^ 
Wisconsin,'  Indiana,*  Mississippi,'  and  Minnesota.'  In  Vermont 
mortgages  are  not  excepted  from  the  operation  of  the  statute. 
In  other  respects  the  statute  of  that  State  conforms  to  the 
Massachusetts  act.'    In  Ehode  Island  the  right  of  survivorship 

»  Stat.  1783,  ch.  52  ;  Holbrook  v.  Finney,  4  Mass.  566,  568. 

2  Stat.  1785,  ch.  62  ;  Holbrook  v.  Finney,  4  Mass.  566,  567. 

3  Gen  Stat.  Mass.  (I860,)  ch.  89,  ?§  13,  14  ;  Mass.  Rer.  Stat.  (1836,)  p.  406,  U 
10,  11.  [Pah.  Stat.  1882,  p.  744.]  See  Appleton  r.  Boyd,  7  Mass.  131;  Goodwin 
!).  Eichardson,  11  Mass.  469  ;  Miller  v.  Miller,  16  Maos.  59  ;  Allen  v.  Holton,  20  Pick. 
458 ;  Putney  1».  Dresser,  2  Met.  583 ;  Fowler  v.  Thayer,  4  Cush.  HI  ;  Stimpson  v. 
Batterman,  5  Cush.  153  ;  Webster  v.  Var.deventer,  6  Gray.  428. 

♦  Comp.  Stat.  1857,  ch.  85,  J  44.     [Corap.  Laws  1871,  p.  1329,  sees.  44,  45.] 

»  Rev.  Stat.  1858,  ch.  83,  g  44.     [Pub.  Stat.  1878,  p.  617.] 

'  Rev.  Stat.  1852,  ch.  23,  §  7.     [Rev.  Stat.  1881,  sees.  2922,  2923.] 

'  Rev.  Code  1857,  ch.  36,  §  4,  art.  18.     [Rev.  Code  1880,  p.  346.] 

«  Comp.  Stat.  1858,  ch.  32.     [Stat.  Minn.  1878,  p.  564.] 

»  Comp.  Stat.  1850,  ch.  62,  §  2.     [Rev.  Laws  1880,  p.  396.] 
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is  abolished  except  as  to  devises  or  conveyances  where  the  in- 
strument manifestly  indicates  an  intention  on  the  part  of  the 
devisor  or  grantor  to  .create  an  estate  in  joint  tenancy.'  In 
Maine,  where  the  conveyance  is  by  mortgage,  or  in  trust  to  two 
or  more  persons,  with  power  to  appoint  a  successor  in  case  one 
dies,  it  is  construed  a  joint  tenancy  unless  the  contrary  appear.^ 

9.  In  the  following  States  the  right  of  survivorship  is  abro- 
gated in  all  cases  except  where  the  estate  is  vested  in  executors 
or  trustees :  New  York,'  Illinois,*  Delaware,^  Missouri,'  Arkansas,'' 
and  California.'  In  Pennsylvania  the  exception  is  limited  to 
the  case  of  joint  trustees.'  In  Alabama  the  statute  is  held  by 
the  courts  not  to  apply  to  trust  estates  and  estates  in  avier  droit}" 
In  New  Hampshire,^'  New  Jersey,""  Maryland,"  and  Iowa,"  the 
exceptions  contained  in  the  Massachusetts  statute  do  not  exist. 

10.  The  jus.  acicrescendi  is  also  abolished  in  the  following  States : 
Georgia,"  Tennessee,"  Texas,"  Florida,"  and  North  Carolina.'* 
In  Virginia  and  Kentucky  it  is  also  virtually  abolished,  as,  in 
those  States,  the  share  of  each  cotenant,  at  his  death,  descends 
to  his  heir,  or  may  be  devised  by  will.  An  exception  is  made, 
however,  as  to  estates  held  by  executors  or  trustees,  or  where 
the  conveyance  directs  that  the  survivor  shall  take  the  share  of 

»  Rev.  Stat.  1857,  ch.  145,  ?  1.  ,  [Pub.  Stat.  R.  I.  1882,  p.  441.]     See  Randall 
V.  Phillips,  3  Mason,  378. 
'  Rev.  Stat.  1857,  ch.  73,  ?  7.     [Rer.  Stat.  Me.  1871,  p.  560.] 
»  Rev.  Stat.  4th  ed.  vol.  ii.  135,  g  44.     [Rev.  Stat.  1882,  p.  2179.] 
•  Comp.  Stat.  1858,  vol.  ii.  959.     [Rev.  Stat,  by  Kurd,  1880,  p.  639.] 
6  Rev.  Code  1852,  ch.  86,  ?  1.     [Rev.  Code  1874,  p.  527.] 

6  Rev.  Stat.  1855,  ch.  32,  g  13.     [Rev.  Stat.  1879,  p.  676.] 

7  Dig.  of  Stat.  1858,  ch.  37,  ?  9.      [Rev.  Stat.  1874,  p.  699.] 

8  Wood.  Dig.  1858,  p.  104,  g  1,  art.  380.     [See,^however,  Civil  Code,  ?  683.] 

»  Purdon's  Dig.  8th  ed.  1857,  p.  458.  [Purd.  Dig.  1873,  p.  815.]  See  Banfbangh 
r.  Bambaugh,  11  S.  &  R.  191. 

i»  Code,  1852,  g  1312.     [Code  of  Ala.  1876,  p.  573.]     Parsons  v.  Boyd,  20  Ala. 
112. 
"  Comp.  Stat.  1853,  ch.  135,  §  2.     [Gen.  Laws  1878,  p.  325.] 
•2  Nixon,  Dig.  1855,  p.  127,  g  34.   [Rev.  Stat.  1877,  p.  167.]  By  construction  con- 
veyances to  husband  and  wife  are  excepted  ;  Den  v,  Hardenbergh,  5  Halst.  42. 

i»  Dorsey's  Laws,  ls,t  ed.  p.  784,  ch.  162  ;  1  Maryl.  Code,  p.   350,  g  12.     [Rev. 
Code  1878,  p.  397.]     See  Purdy  v.  Purdy,  3  Md.  Ch.  Deeis.  547. 

"  Code,  1851,  ch.  78,  i  1206  ;  Revision  of  1860,  chap.  95,  art.  1,  g  2214.    [Me- 
Clain's  Stat.  1880,  p.  546.] 
IS  Cobb,  New  Dig.  1851,  pp.  293,  545.     [Code  of  Ga.  1873,  p.  398.] 
"  Code,  1858,  g  2010.     [Stat.  Tenn.  1871,  vol.  i.  g  2010.] 
"  Oldham  &  White,  Dig.  1859,  p.  245,  art.  1037.     [Rev.  Stat.  1879,  p.  248.] 
«  Thompson's  Dig.  1847,  p.  191,  g  20.     [McClellan's  Dig.  1881,  p.  471.] 
M  Bei .  Code,  1854,  eh.  43, 1  2.     [Battle's  Rev.  Stat.  1873,  p.  383.] 
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the  one  dying.'  A  further  provision  is  in  force  in  Kentucky 
which  declares  that  where  any  real  estate  or  slave  is  conveyed 
or  devised  to  husband  and  wife,  unless  a  right  by  survivorship 
is  expressly  provided  for,  there  shall  be  no  mutual  right  to  the 
entirety  by  survivorship  between  them,  but  they  shall  take  as 
tenants  in  common,  and  the  respective  moieties  be  subject  to 
curtesy  or  dower,  with  all  other  incidents  to  such  tenancy.^ 

11.  It  is  held  that  joint  tenancy,  with  the  common-law  inci- 
dents of  that  estate,  never  existed  in  Ohio.  In  the  case  of  Ser- 
geant V.  Steinberger,^  the  court  thus  refer  to  this  principle :  "  It 
has  more  than  once  been  decided  bj'^  the  Supreme  Court  on  the 
circuit,  that  estates  in  joint  tenancy  do  not  exist  under  the  laws 
of  Ohio.  The  reasons  which  gave  rise  to  this  description  of  es- 
tate in  England  never  existed  with  us.  The  jus  acarescendi  is 
not  founded  in  principles  of  natural  justice,  nor  in  any  reasons 
of  policy  applicable  to  our  society  or  institutions.  But,  on  the 
contrary,  it  is  adverse  to  the  understandings,  habits  and  feelings 
of  the  people."  This  doctrince  has  since  been  reaffirmed  in  the 
courts  of  that  State.*  The  same  principle  has  been  settled  in 
Connecticut.'  And  the  right  qf  survivorship  is  also  disallowed 
in  South  Carolina.' 

12.  The  impediment  to  dower  created  by  the  common-law 
doctrine  of  survivorship  does  not  exist,  it  would  seem,  in  any 
case  where  the  jus  accrescendi  is  abolished  either  by  express  stat- 
ute or  as  the  result  of  judicial  construction.  This  point  was  de- 
termined in  Massachusetts  under  the  statutes  of  1783  and  1785,' 
and  the  same  ruling  has  been  made  in  other  States.* 

I  Va.  Code,  1849,  ch.  116,  §?  18,  19.  [See  Code  Va.  1873,  p.  920.]  See  De- 
loncy  V.  Hutcheson,  2  Rand.  183;.Ky.  Eer.  Stat.  1852,  ch.  80,  g  13,  and  ch.  47, 
g  14 ;  Stanton's  Rev.  vol.  ii.  ch.  80,  g  14.     [See  Gen.  Stat.  1873,  p.  531.] 

'  2  Rev.  Stat.  Ky.  art.  4,  ch.  47,  ?  14 ;  Stanton's  Rev.  vol.  ii.  p.  22.  [See  Gen. 
Stat.  1873,  p.  531.] 

'  Sergeant  v.  Steinberger,  2  Ohio  Rep.  305  ;  see,  also,  White  v.  Sayre,  Ibid.  110. 

*  Miles  V.  Fisher,  10  Ohio  Rep.  1  ;  Tabler  v.  Wiseman,  2  Ohio  State  Rep.  207. 
^  Phelps  V.  Jepson,  1  Root,  48. 

«  1  Brey.  Dig.  435.     [Rev.  Stat.   1873,  p.  440.]     See  1  Washb.  Real  Prop.  pp. 
406-409,  and  note  ;  2  Greenl.  Cruise,  *364,  note. 
'  Holbrook  ».  Finney,  4  Mass.  566. 

*  Davis  V.  Logan,  9  Dana,  185  ;  Weir  v.  Tate,  4  Ired.  Eq.  R.  264  ;  Reed  v.  Ken- 
nedy, 2  Strobh.  (S.  C.)  67  ;  James  v.  Rowan,  6  S.  &  M.  393 ;  see  4  Kent,  37,  note  ; 
1  Washb.  Real  Prop.  157,  ?  9  ;  1  Hilliard,  Real  Prop.  2d  ed.  568,-  gj  43,  45,  and 
note ;  McMahan  v.  Kimball,  3  Blackf,  R.  13,  note  (2.)  In  Hamblin  v.  Bank,  &c.,  1 
App.  66,  the  common-law  principle  excluding  dower  from  joint  estates  was  recognised 
by  the  court.     So  in  Mayburry  v.  Brien,  15  Pet.  21. 
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Estates  in  coparcenary  and  common. 

13.  Lands  held  in  coparcenary  and  common  are  subject  to 
dower.  In  the  early  case  of  Sutton  v.  Rolfe/  a  claim  for  dower 
in  lands  held  in  common  was  resisted  upon  the  ground  that  the 
wife  of  a  tenant  in  common  was  not  doWable  until  after  parti- 
tion made ;  but  the  court  overruled  the  objection,  and  gave 
judgment  for  the  demandant.  The  doctrine  of  this  case  is  now 
firnjly  settled,  and  the  rule  is  that  dower  will  be  set  off  in  com- 
mon, unless  during  the  lifetime  of  the  husband  his  share  has 
been  set  apart  to  him  in  severalty  by  partition,  in  which  event 
the  dower  of  the  widow  will  be  restricted  to,  and  it  is  her  right 
to  have  it  assigned  in  the  portion  so  set  apart.''  A  voluntary  par- 
tition, if  the  division  be  fairly  made,  and  no  fraud  is  practised 
on  the  wife,  will  have  the  same  effect,  in  this  particular,  as  a 
partition  by  virtue  of  legal  proceedings.*  But  in  proceedings 
in  partition,  unless  the  wife  be  made  a  party,  it  is  necessary,  in 
order  to  limit  her  claim  to  endowment,  that  partition  be  actually 
made.  Where  she  is  not  a  party  to  the  proceedings,  she  is  not 
barred  by  a  mere  decree  for  partition  which  is  not  executed  in 
her  husband's  lifetime.* 

14.  In  Davis  v.  Logan,'  certain  parties  made  a  parol  partition 
of  the  estate  which  had  descended  to  them  from  their  ancestor. 
Lot  eight,  as  designated  in  the  plat  of  division,  fell  to  John  Lo- 
gan, who  was  then  married.  He  subsequently  sold  this  lot  to 
one  Davis.  Afterwards  the  whole  estate  was  conveyed  to  Wil- 
liam Logan,  one  of  the  heirs,  in  trust,  to  make  sales.  He  con- 
veyed lot  eight,  with  certain  other  parcels,  to  the  same  Davis 

•  Sutton  V,  Rolfe,  3  Levinz,  84. 

2  Litt.  sec.  44,  45  ;  1  Boll.  Abr.  674 ;  Perk.  sec.  310 ;  Park,  Dow.  42,  153  ;  Tud. 
Cas.  46  ;  Potter  v.  Wheeler,  13  Mass.  504  ;  Wilkinson  v.  Parish,  3  Paige,  653  ;  Tot- 
ten  o.  Stuyyesant,  3  Edw.  Ch.  500  ;  Dolf  v.  Basset,  1 5  John.  2 1  ;  Jackson  v.  Edwards, 
22  Wend.  498  ;  Mosher  ».  Mosher,  32  Maine,  412  ;  1  Washb.  Real  Prop.  158,  g  10 ; 
I  Hilliard.  Real  Prop.  180,  §  12.  Mr.  Dane  refers  to  a  case  in  which  dower  was 
allowed  in  j4§|5  of  the  great  sneep  pasture  in  Nantucket.  4  Dane's  Abr.  674.  [Boss 
r.  Wilson,  58  Ga.  249  ;  Blanchard  v.  Blanchard,  48  Me.  174 ;  Harvill  v.  HoUoway, 
24  Ark.  19;  Smith  ».  Smith,  6  Lans.  (N.  Y.)  313;  Cook  r.  Walker,  70  Me.  232. 
In  Walker  v.  Walker,  6  Coldw.  571,  it  was  held  that  partition  should  be  made  and  the 
share  of  the  deceased  husband  set  apart  before  assigning  dower.  See  Hill  v.  Gregory, 
56  Miss.  341.] 

«  1  Hilliard,  Real  Prop.  180,  ?  12;  Totten  v.  Stuyvesant,  3  Edw.  Ch.  500.  But 
lee  Rank  v.  Hanna,  6  Ind.  20 ;  post,  g  15. 

*  Wilkinson  v.  Parish,  3  Paige,  653.  ^  Daris  v.  Logan,  9  Dana,  185. 
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who  had  originally  purchased  from  John,  describing  in  the  deed 
the  boundaries  of  the  entire  tract,  but  without  showing  the  par- 
ticular location  or  extent  of  a  portion  of  the  parcels  thus  con- 
veyed. After  the  death  of  John,  it  was  held  that  his  widow  was 
entitled  to  dower  out  of  lot  eight  in  the  tract  sold  to  Davis. 

15.  In  Rank  v.  Hanna,'  the  husband  was  seised  in  fee  of  an 
undivided  interest  in  lands,  which  he  sold,  and  the  purchaser 
and  his  cotenant,  in  the  husband's  lifetime,  made  voluntary 
partition,  and  confirmed  the  same  by  deed.  It  was  held  that 
the  widow  might  have  her  dower  assigned  out  of  the  whole'un- 
divided  estate  as  if  no  partition  had  been  made. 

16.  It  is  held  in  New  Jersey  that  a  parol  partition  will  not 
conclude  the  wife,  even  though  made  under  such  circumstances 
as  will  bind  the  husband ;  nor  is  the  question  affected  by  the 
fact  that  possession  is  taken  in  severalty  under  the  partition, 
and  maintained  for  a  series  of  years.  The  widow  is,  notwith- 
standing, dowable  of  her  husband's  proportion  of  the  whole 
land.'' 

17.  If,  after  partition  made  of  lands  held  in  coparcenary,  one 
of  the  coparceners  be  evicted  by  title  paramount,  he  may  recover 
a  proportionate  share  of  the  premises  set  apart  to  the  husband, 
discharged  of  the  claim  of  dower.  In  such  case  the  common 
estate  is  diminished  by  the  eviction,  and  as  the  estate  of  the  co- 
parcener who  recovers  fro  rata  has  relation  to  the  time  of  the 
death  of  the  ancestor,  it  follows  that  to  the  extent  of  his  recovery 
the  right  of  dower  is  overreached  and  defeated.^ 

Effect  of  sale  in  partitibn. 

18.  The  statutes  of  most,  if  not  all  the  States,  provide  for  the 
sale  of  lands  held  in  common,  where,  upon  proceedings  for  par- 
tition, it  is  ascertained  that  a  division  can  not  be  made  without 
serious  detriment  to  th§  estate.  In  such  cases  the  money  aris- 
ing from  the  sale  is  brought  into  court,  and  distributed  to  the 
several  tenants  in  common  in  proportion  to  their  respective 
interests  in  the  common  property.  From  these  statute  regula- 
tions has  sprung  a  question  of  great  interest  and  importance, 
namely,  whether  a  sale  made  in  conformity  thereto  operates  to 

1  Bank  ».  Hanna,  6  Ind.  20. 

'  Lloyd  V.  Conover,  1  Dutch.  47  ;  Woodhnll  v.  Longstreet,  3  Harr.  405.     See,  also, 
Lee  V.  Lindell,  22  Misso.  202,  206. 
»  Perk.  Bee.  310  ;  Park,  Dow.  158. 
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divest  the  contingent  right  of  dower  of  the  wife  of  a  cotenant, 
and  to  pass  the  entire  estate  absolutely  to  the  purchaser ;  and, 
if  so,  whether,  for  that  reason,  it  is  proper  that  the  court  under 
whose  direction  the  sale  is  made,  should  require  a  portion  of 
the  husband's  share  of  the  proceeds  of  the  sale  to  be  invested 
for  her  benefit  in  case  she  should  survive  him,  and  her  right 
thus  become  absolute. 

19.  Upon  the  first  point,  Vice-Chancellor  McCoun,  of  New- 
York,  has  twice  expressed  the  opinion  that  a  sale  so  made  does 
not  divest  the  inchoate  right  of  dower,'  and  one  ground  upon 
which  he  bases  this  conclusion  is,  that  the  courts  possess  no 
power  to  compel  the  wife  to  accept  a  provision  in  money  in  lieu 
of  her  interest  in,  and  consequent  right  to,  the  enjoyment  of  the 
land  itself.  "  Where  an  actual  partition  is  made,"  he  observes, 
"  it  has  not  the  effect  of  divesting  the  right,  for  the  right 
remains  unimpaired,  though  it  attaches  itself  to  the  land  set 
apart  to  the  husband  in  severalty.  But  where  a  sale,  instead 
of  an  actual  partition  is  found  to  be  necessary,  it  is  supposed  by 
the  complainant's  counsel  that  the  right  or  interest  of  the  wife, 
as  well  as  the  title  of  the  husband,  passes,  and  that  the  purchaser 
will  hold  the  land  free  of  dower.  The  statute  in  relation  to 
partition  proceedings  has  not  so  declared  in  terms ;  and  if  such 
had  been  the  intention  of  the  legislature,  it  appears  to  me  there 
would  have  been  some  provision  in  the  law  for  securing  the 
fund  or  proceeds  belonging  to  the  husband,  or  some  portion  of 
it,  at  least,  for  the  benefit  of  the  wife  in  the  event  of  her  sur- 
vivorship ;  but  no  such  provision  is  made.  Where  there  is  an 
estate  in  dower,  or  by  the  curtesy,  the  statute  is  explicit  in  its 
directions,  and  the  powers  of  the  court  are  declared.  (2  R.  S.  325,  , 
§  50  to  55.)  How  can  these  provisions  be  applied  to  the  case 
of  a  mere  contingent  or  inchoate  right  ?  The  practical  effect, 
as  it  seems  to  nie,  would  be  rather  ludicrous ;  since  it  would  be 
converting  a  wife  into  a  widow  during  the  husband's  life.  Then, 
has  the  court  power,  independently  of  any  statutory  authority, 
to  deal  with  the  proceeds  of  the  husband's  share,  and  to  compel 
him  to  make  a  settlement  upon  his  wife,  in  the  event  of  her 
surviving  him,  in  lieu  of  her  dower  in  the  lands  sold  ?  Cases  do 
frequently  occur  where  the  Court  of  Chancery  has  jurisdiction 
to  control  a  husband  in  the  exercise  of  his  legal  rights  in 

1  Matthews  v.  Matthews,  I  Edw.  Ch.  B.  565  ;  Jackson  v.  Edwards,  7  Paige,  386, 
390,  391. 
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respect  to  the  wife's  property  until  he  shall  make  a  settlement 
upon  her ;  but  in  a  case  like  the  present,  the  control  must  be 
had  over  the  wife,  to  compel  her  to  accept  a  provision  in  money 
instead  of  the  use  of  the  land,  which  the  law  leaves  to  her  own 
free  choice.    Here  lies  the  difficulty;  as  the  law  stands,  the 
court  can  not  compel  her  to  accept  a  settlement  in  lieu  of  dower, 
though  it  should  undertake  to  coerce  the  husband  into  a  settle- 
ment upon  her.    The  statute  in  relation  to  dower  expressly  gives 
the  wife  an  election  in  many  cases,  and  the  sixteenth  section  (1 
R.  S.  742)  is  more  explicit,  that  no  act  or  deed,  or  conveyance, 
executed  or  performed  by  the  husband  without  the  assent  of  his 
wife  evidenced  by  her  acknowledgment  thereof  in  the  manner 
required  by  law  lo  pass  the  estates  of  married  women,  and  no 
judgment  or  decree,  confessed  by,  or  recovered  against  him, 
shall  prejudice  the  right  of  his  wife  to  her  dower,  or  preclude 
her  from  the  recovery  thereof.     How,  then,  can  the  courts  say 
that  the  act  of  the  husband  in  subjecting  his  wife  to  a  partition 
suit  or  that  a  judgment  or  decree  rendered  therein  without  her 
assent  evidenced   in   the  manner  pointed  out,  is  to  have  the 
effect  of  barring  her  right ;  or  that  she  shall  accept  a  pecuniary 
or  any  other  provision   in   lieu  of  her  dower  ?    Her  assent 
appears  to  be  absolutely  necessary ;  and  if  she  is  competent  in 
law,  and  willing  to  give  such   an  assent,  let  her  give  it  by 
uniting  with   her  husband,  in   a  release   duly  executed   and 
acknowledged.     It  is,  after  all,  a  conventional  matter  between 
them,  whether  she  has  been  made  a  party  to  the  suit  or  not.'" 
20.  Upon  appeal,  the  Chancellor  (Walworth)  was  of  a  differ- 
ent opinion.    "  That  it  was  the  intention  of  the  revisers,"  he 
observed,  after  referring  to  certain  amendments  to  the  act  re- 
lating to  partition,  "to  enable  the  courts  to  give  to  a  purchaser 
under  the  judgment  or  decree,  when  a  sale  of  the  premises  was 
found  to  be  necessary,  a  perfect  title  as  against  every  future  or 
contingent  interest  in  any  undivided  share  of  the  property,  is 
evident  from  the  note  which  they  appended  to  the  new  pro- 
visions introduced  by  them  in  relation  to  incumbrances  on  such    - 
shares.     Indeed,  without  such  a  power,  it  would  be  very  diffi- 
cult to  make  the  partition  equal  in  the  case  of  a  sale ;  as  a  con- 
tingent right  of  dower  or  other  defect  in  the  title  as  to  one  share 
in  the  property  must,  upon  a  sale,  necessarily  diminish  the 

•  Jackson  v.  Edwards,  7  Paige,  391,  392.     See,  also,  the  reasoning  of  the  Vice- 
Chancellor  in  Matthews  v.  Matthews,  cited  mjyra. 
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amount  bid  for  all  the  shares  collectively.  The  same  difficulty, 
therefore,  would  exist  in  determining  the  value  of  a  wife's  in- 
choate right  of  dower  in  the  undivided  share  of  her  husband, 
for  the  purpose  of  dividing  the  proceeds  of  the  sale  among  the 
different  tenants  in  common  according  to*  equity,  as  is  appre- 
hended by  the  counsel  to  exist  in  making  a  suitable  provision 
for  this  contingent  right  of  the  wife,  out  of  the  whole  of  the  pro- 
ceeds of  her  husband's  share  of  the  sale,  if  she  chose  to  insist 
upon  her  right  to  such  a  provision.  And,  in  addition  to  that, 
the  fact  that  the  title  in  the  hands  of  the  purchaser  would  be 
incumbered  with  a  contingent  right  of  dower  of  a  feme  covert, 
in  an  undivided  share  of  the  premises,  which  might  subject  the 
owner  to  future  expense  and  litigation,  would  diminish  the  value 
of  the  property  in  the  hands  of  the  purchaser  to  more  than 
double  the  actual  value  of  such  contingent  right.  I  can  not 
believe  that  the  legislature  intended  to  leave  this  contingent  in- 
terest, or  inchoate  right  of  dower  of  the  wife  of  a  tenant  in 
common,  an  incumbrance  upon  the  title  in  the  hands  of  a  pur- 
chaser, any  more  than  that  it  was  intended  that  a  similar  con- 
tingent interest  of  the  husband  in  the  wife's  property  should 
remain  an  incumbrance  thereon.  Although  the  husband  has  a 
present  interest  in  his  wife's  real  estate  from  the  time  of  the  mar- 
riage, for  the  joint  lives  of  himself  and  wife,  he  is  not  even  a 
tenant  by  the  curtesy  initiate,  so  as  to  give  him  an  estate  for  his 
own  life  in  the  premises,  until  the  birth  of  issue.  And  I  believe 
it  has  never  been  doubted  that  a  sale  in  a  partition  suit,  to  which 
he  was  a  party,  either  undei*  the  act  of  1813  or  under  the  pro- 
visions of  the  revised  statutes,  would  have  the  effect,  not  only 
to  divest  his  present  estate  in  the  property  during  the  joint  lives 
of  both,  but  also  to  bar  his  contingent  interest  in  the  property 
for  th^  remainder  of  his  life,  after  the  death  of  his  wife,  in  case 
he  should  afterwards  have  issue  and  survive  her.  Yet  I  have 
not  been  able  to  find  any  provision  in  the  revised  statutes  which 
can  reach  such  a  case  which  is  not  equally  applicable  to  the 
wife's  inchoate  right  of  dower  in  the  husband's  estate.'" 

21.  The  Chancellor  also  referred  to  the  provisions  of  the  re- 
vised statutes  to  show  that  it  must  have  been  the  intention  of 
the  legislature  to  bar  all  future  and  contingent  rights  in  the 
premises  by  a  sale  in  partition,  so  as  to  give  a  perfect  title  to 
the  purchaser:  "The  fifth  section  of  the  title  of  the  revised. 

1  Pages  406-8. 
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statutes  relative  to  the  partition  of  lands,  (2  R.  S.  318,)"  he  said, 
"  requires  the  plaintiff,  in  his  petition,  to  set  forth  the  rights 
and  titles  of  all  persons  interested  in  the  premises,  so  far  as  is 
known  to  him,  including  the  interest  of  any  tenant  for  years, 
for  life,  by  the  curtesy,  or  in  dower,  and  the  persons  entitled  to 
the  reversion,  remainder  or  inheritance  after  the  termination 
of  any  particular  estate  therein,  and  every  person  who,  by  any 
contingency  contained  in  any  devise,  grant,  or  otherwise,  may 
become  entitled  to  any  beneficial  interest  in  the  premises.   This 
language  is  certainly  broad  enough  to  include  the  contingent 
right  of  dower  of  the  wife  of  one  of  the  tenants  in  common,  as 
well  as  other  future  or  contingent  interests.     And  the  next  sec- 
tion authorizes  every  person  having  such  an  interest  as  is  men- 
tioned in  the  fifth  section,  whether  the  same  is  in  possession"  or 
otherwise,  and  every  person  entitled  to  dower  in  such  premises, 
if  the  same  has  not  been  admeasured,  to  be  made  a  party  to  the 
suit.    The  special  provision  in  regard  to  dower  was  inserted  in  - 
this  section  to  reach  the  case  of  a  dowress  who  was  entitled  to 
an  estate  as  tenant  in  dower  in  the  whole  premises ;  as  the  Su- 
preme Court  had  decided  that  the  provisions  of  the  revised  law 
of  1813  did  not  reach  the  case  of  a  dowress  whose  husband  was 
not  a  tenant  in  common  of  an  undivided  share  of  the  estate. 
(See  Coles  v.  Coles,  15  John.  Eep.  319.)    The  language  of  the 
seventh,  tenth,  eleventh,  twelfth  and  thirteenth  sections  of  this 
title  as  originally  passed,  is  equally  comprehensive  with  the 
fifth ;  and  show  that  it  was  the  intention  of  the  revisers  and  of 
the  legislature  that  the  owner  of  every  future  and  contingent 
interest,  whether  known  or  unknown,  as  well  as  the  owners  of 
the  present  interests,  should  be  made  parties  to  the  suit ;  and 
that  their  several  rights  and  interests  should  be  ascertained  and 
settled  by  the  court  before  a  judgment  or  decree  for  a  partition 
or  a  sale  of  the  premises  should  be  made.    By  the  ^Ist  section, 
the  conveyance  which  is  directed  to  be  executed  by  the  commis- 
sioners, under  a  judgment  for  sale  of  the  premises,  is  declared 
to  be  a  bar  both  in  law  and  equity  against  all  persons  interested 
in  the  premises  in  any  way,  who  shall  have  been  named  as  par- 
ties in  the  proceedings;    and  as  against  all   such  persons  or 
parties  as  were  unknown,  if  notice  of  the  application  for  parti- 
tion shall  have  been  given  by  publication  as  directed  by  the 
statute;  and  as  against  all  other  persons  claiming  from  such 
parties,  or  either  of  them.    And  by  the  84th  section,  the  same 
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force  and  effect  is  given  to  a  master's  deed,  under  a  sale  by- 
virtue  of  a  decree  of  this  court.  I  am,  therefore,  compelled  to 
declare  that  the  opinion  of  the  Vice-Chancellor  in  this  cause, 
and  in  the  case  of  Matthews  v.  Matthews,  (1  Edw.  Ch.  Eep.  565,) 
as  to  the  effect  of  a  sale  in  partition  upon  the  inchoate  right  of 
dower  of  the  wife  of  a  tenant  in  common,  who  has  been  made  a 
party  to  the  suit  in  conjunction  with  her  husband,  is  erroneous ; 
and  that  a  purchases;  under  the  judgment  or  decree  will  be  pro- 
tected against  any  future  claim  on  her  part,  both  in  equity  and 
at  law."i 

22.  The  Chancellor  also  held,  contrary  to  the  opinion  expressed 
by  the  Vice-Chancellor,  that  the  court  was  authorized,  and  in- 
deed required,  to  ascertain  the  present  value  of  the  wife's  con- 
tingent right  of  dower  in  the  husband's  share  of  the  jJroceeds 
of  the  sale,  and  to  direct  it  to  be  invested  for  her  benefit.  This, 
he  appeared  to  J;hink,  was  the  necessary  result  of  his  conclusion, 
that  by  the  sale,  the  lauds  became  discharged  of  her  dower. 
His  views  upon  this  point  are  thus  stated  :  "  If,  in  either  case, 
there  should  be  such  a  disagreement  between  the  husband  and 
the  wife  as  to  render  it  necessary  for  the  court,  in  providing  for 
the  legal  rights  of  each,  to  settle  their  proportion  of  the  pro- 
ceeds of  the  sale,  and  if  there  was  no  other  way  to  protect  their 
rights  than  to  ascertain  the  present  value  of  the  contingent  in- 
terest of  the  husband  or  wife  in  such  proceeds,  it  would  be  much 
easier  to  ascertain  the  present  value  of  the  wife's  contingent 
right  of  dower  than  to  ascertain  the  value  of  the  husband's 
chance  of  becoming  a  tenant  by  the  curtesy,  not  only  by  surviv- 
ing his  wife,  but  also  by  becoming  the  father  of  a  child  by  her. 
Indeed,  the  annuity  tables  have  furnished  the  court  with  the 
means  of  ascertaining  the  probable  value  of  the  wife's  contin- 
gent right  of  dower  during  the  life  of  the  husband.  These 
tables  show  the  value  of  annuities  which  depend,  not  only  upon 
the  continuance  of  single  lives  of  different  ages,  but  upon  the 
continuance  of  two  or  more  joint  lives.  The  proper  rule  for 
computing  the  present  value  of  the  wife's  contingent  right  of 
dower,  during  the  life  of  the  husband,  is  to  ascertain  the  present 
value  of  an  annuity  for  her  life,  the  value  of  a  similar  annuity 
depending  upon  the  joint  lives  of  herself  and  her  husband ; 
and  the  difference  between  those  two  sums  will  be  the  present 
— — — — — — 1 

^1  Pages  410,  411. 
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value  of  her  contingent  right  of  dower/  (McKean's  Pr.  L.  Tables, 
23,  §  4 ;  Hendry's  Ann.  Tables,  87,  Prob.  4.)  Should  it  be 
necessary,  in  the  case  of  an  infant,  or  an  adult  wife,  for  the  court 
to  protect  her  contingent  right  of  dower  upon  a  sale  under  a 
decree  in  partition,  where  the  value  of  the  husband's  undi- 
vided share  of  the  estate  was  such  as  to  render  it  proper,  the 
present  value  of  that  contingent  right  may  be  ascertained  in 
that  manner.  And  the  amount  may  be  invested  in  the  trust 
company,  or  in  a  savings  bank,  in  the  name  of  the  register,  to 
accumulate  for  her  benefit  during  the  joint  lives  of  herself  and 
her  husband ;  so  that  the  whole  accumulated  fund  may  then  be 
paid  over  to  her,  or  her  personal  representative,  at  tliat  time,  in 
full  of  her  share  in  the  proceeds  of  the  sale.  Her  rights  may 
also  be  effectually  protected  by  directing  the  whole  proceeds  of 
the  husband's  share  to  be  paid  to  him,  upon  his  giving  security 
to  the  register  or  clerk,  that  the  interest  or  income  of  one-third 
of  such  proceeds  shall  be  paid  to  his  wife  after  his  death,  during 
the  term  of  her  natural  life,  if  she  survives  him." 

23.  "  Although,"  he  adds,  "the  revised  statutes  have  given 
specific  directions  as  to  the  mode  of  ascertaining  and  securing 
the  shares  of  the  proceeds  belonging  to  the  tenants  in  dower' 
and  by  the  curtesy,  and  other  tenants  for  life  having  present 
estates  in  possession  in  the  premises,  there  is  still  a  large  class 
of  future  estates,  both  vested  and  contingent,  in  lands  which 
may  be  sold  under  judgments  and  decrees  in  partition,  that  are 
not  embraced  in  those  specific  directions.  In  all  such  cases  it  . 
will  be  the  duty  of  the  court  to  ascertain  and  settle  the  value  of 
such  future  estates  and  interests  upon  justand  equitable  princi- 
ples, and  to  make  such  order  as  may  be  necessary  for  the  pro- 
tection of  the  shares  of  the  fund  which  may  belong  to  the  per- 
sons who  then  are  or  may  thereafter  be,  the  owners  of  such 

'  [The  rule  for  computing  the  value  of  a  contingent  right  of  dower  as  stated  by 
Chancellor  Walworth  is  not  accurately  quoted  above.  The  language  of  the  Chancellor 
was  :  "  The  proper  rule  for  coraputiiig  the  present  value  of  the  wife's  contingent  right  , 
of  dower  during  the  life  of  her  husband,  is  to  ascertain  the  present  value  of  an  annuity 
for  her  life  equal  to  the  interest  in  the  third  of  the  proceeds  of  the  estate  to  which  her 
contingent  right  of  dower  attaches,  and  then  to  deduct  from  the  present  value  of  the 
annuity  for  her  life  the  value  of  a  similar  annuity  depending  upon  thejoint  lives  of  her- 
self and  her  husband ;  and  the  difference  between  these  two  sums  will  be  the  present 
value  of  her  contingent  right  of  dower."  Jackson  v.  Edwards,  7  Paige,  408.  The 
recent  "  Dower  and  Curtesy  Tables,"  prepared  by  Messrs.  Giaugue  and  McClure  have 
been  calculated  according  to  this  rule.     See  vol.  ii.  p.  672,  and  appendix  to  vol.  ii.] 
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future  estates  or  interests,  in  analogy  to  the  express  provisions 
of  the  statute  relative  to  the  shares  of  parties  who  have  present 
estates  for  life  in  possession.  I  can  not,  therefore,  concur  in  the 
opinion  of  the  Vice-Chancellor,  that  the  neglect  of  the  legisla- 
ture to  make  a  specific  provision  for  the  ascertainment  of  the 
value  of  the  wife's  contingent  right  of  dower,  and  to  secure  the 
same  for  her  benefit,  is  any  evidence  that  it  was  intended  to 
leave  that,  or  any  other  future  or  contingent  interest  of  a  party 
to  the  suit,  as  an  incumbrance  upon  the  title  of  a  purchaser 
under  the  judgment  or  decree."^ 

In  conformity  to  these  views  an  order  was  made  requiring  the 
wife's  contingent  interest  in  the  fund  arising  from  the  sale,  to 
be  secured  to  her.*  The  case,  however,  was  subsequently  carried 
to  the  Court  of  Errors,  and  was  finally  decided  on  other  grounds, 
the  members  of  that  court  diflering  upon  the  question  as  to 
whether  the  inchoate  right  of  dower  was  divested  by  the  sale.' 

24.  In  Wilkinson  v.  Parish,*  pending  proceedings  for  partition 
one  of  the  parties  died.  The  Chancellor  held  that  in  order  to 
make  a  perfect  title  to  a  purchaser,  in  case  it  became  necessary 
to  sell  the  premises,  the  widow  of  the  deceased  tenant  in  com- 
mon must  be  made  a  party.  "  The  widow,"  he  said,  "  does  not 
take  her  dower  as  the  representative  of  the  husband,  or  by  de- 
scent from  him.  She  takes  it  by  a  title  which  is  prior  in  point 
of  time,  to  the  commencement  of  this  suit,  and  which  can  not 
be  affected  by  any  act  of  the  husband,  or  by  any  proceedings 
in  a  suit  to  which  she  was  not  a  party.  By  the  marriage,  the 
wife  becomes  entitled  to  a  life  estate  in  one-third  of  the  real 
estate  of  the  husband,  after  his  death,  provided  she  survives 
him.  She  is  therefore  in  the  situation  of  a  contingent  remain- 
der-man whose  estate  becomes  vested  by  the  death  of  a  party  to 
the  suit  upon  whose  death  without  issue  the  contingency  de- 
pends. ...  In  the  case  of  Wilde  v.  Jenkins,  which  came  before 
this  court  in  March  last,  upon  an  application  to  overrule,  as 
frivolous,  a  demurrer  of  the  widow  to  a  bill  of  revivor  filed 
against  her,  it  was  decided  that  the  wife's  right  to  dower  could 
not  be  affected  by  a  suit  against  her  husband  to  which  she  was 
not  a  party."    So  in  Van  Gelder  v.  Post,"  it  was  held  by  the 

1  Pages  408-10.  '  See  page  413. 

»  Jackson  ».  Edwards,  22  Wend.  498. 
*  Wilkinson  v.  Parish,  3  Paige,  653. 
»  Van  Gelder  v.  Post,  2  Edw.  Ch.  677, 
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Vice-Chancellor  that  a  sale  in  proceedings  at  law  for  partition, 
where  the  wife  is  not  a  party,  will  not  bar  her  right  of  dower. 
"  It  appears  to  me  impossible,"  he  said,  "  that  such  a  proceeding 
can  bar  her  dower,  any  more  than  a  simple  alienation  by  the 
husband  would  have  done.  It  is  true  that  the  statute  declares 
the  sale  and  conveyance  by  the  commissioners  to  be  a  laar 
against  the  owners  and  all  persons  claiming  by,  from,  or  under 
them,  or  any  or  either  of  them ;'  yet  it  could  not  have  been  in- 
tended to  afFect  a  wife's  right  to  dower — who,  according  to  my 
understanding  of  the  law  as  it  exists,  and  always  has  existed  in 
this  State,  can  not  be  deprived  of  this  right  except  by  a  volun- 
tary act  of  "her  own."^ 

25.  The  following  case,  bearing,  in  some  degree,  upon  this 
subject,  was  determined  in  Maryland :  The  wife  of  one  of  the 
joint  owners  of  lands  united  with  her  husband  as  complainant 
in  a  bill  for  partition.  The  property  was  sold  under  a  decree 
upon  such  bill.  It  was  held  that  the  purchaser  took  the  lands 
discharged  of  dower.  "  It  is  by  no  means  certain,"  the  court 
remarked,  "  even  prior  to  the  act  of  1839,  ch.  23,  a  sale  under 
such  a  decree  for  partition  would  not  bar  a  'potential'  or  incho-; 
ate  right  of  dower  in  the  wife  of  one  of  the  joint  owners  of  the 
land.  But  conceding  that  such  a  sale  would  not  have  barred 
her  right  to  dower  in  the  property  after  her  husband's  decease^ 
if  the  sale  had  taken  place  before  the  act,  there  can  be  no  doubt 
that  under  like  circumstances  occurring  since  the  year  1839,  she 
can  not  demand  dower  of  the  purchaser,  inasmuch  as  the  act 
referred  to  provides  that  a  decree  may  be  passed  directing  a 
sale  of  land,  or  real  estate  held  jointly,  or  in  common  by  two  or 
more  persons,  and  that  a  sale  under  such  a  decree  shall  pass  to 

1  1  Kent  &  EadcliiPs  ed.  Laws,  542. 

'  Accord.  Lambert  on  Dower,  143.  For  the  present  New  York  statute  regulating 
sales  in  partition  where  there  is  an  inchoate  dower  interest  in  the  premises,  see  post, 
g  30.  [If  the  wife  is  made  a  party  to  proceedings  for  the  partition  of  the  husband's  lands 
during  his  lifetime,  her  inchoate  interest  is  barred,  and  the  purchaser  at  a  sale  will  take 
free  from  any  claim  of  dower  that  she  may  make.  Jordan  v.  Van  Epps,  19  Hun,  526. 
The  subject  was  very  fully  considered  in  Greiner  u.  Klein,  28  Mich.  12.  In  this  case 
the  wife  was  not  made  a  party,  and  after  her  husband's  death  claimed  dower  in  lands 
which  had  passed  under  a  sale  made  by  the  authority  of  a  decree  in  the  partition  pro- 
ceedings. The  court  observed  that  the  sale  should  be  treated  like  an  alienation  by  the 
husband  alone,  and  sustained  the  claim  of  dower.  A  dissenting  opinion,  however,  was 
rendered  by  Campbell,  J.  As'  to  the  joinder  of  the  widow  in  proceedings  instituted  by 
an  administrator  to  sell  real  estate  for  the  payment  of  decedent's  debts,  see  Olmstead  v. 
Blair,  45  Iowa,  42  ;  Kent  v.  Taggart,  68  Ind.  168;  Helms  v.  Love,  41  Ind.  210.] 
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the  purchaser  all  the  interest  and  estate  of  all  person's  who  are 
parties  to  the  suit,  either  complainants  or  defendants ;  and  also 
further  provides  that '  if  any  feme  covert,  by  marriage  with  one 
of  the  joint  tenants,  or  tenants  in  common,  shall  have  acquired 
a  potential  right  of  dower  in  part  of  the  estate  to  be  sold,  such 
right  of  dower  is  hereby  expressly  declared  to  be  Within  the 
power  of  the  court  or  judge  to  decree  the  sale,  she  being  made  a 
party  to  the  proceedings,  either  complainant,  or  defendant.  .  . 
When  the  sale  was  made  and  ratified,  any  inchoate  or  possible 
dower  right  of  Mrs.  Warren  in  the  land,  to  which  she  may  pre- 
viously have  been  entitled,  was  transferred  to  the  proceeds  of 
the  sale,  out  of  which  the  court  had  full  power  to  provide  for 
any  legitimate  claim  on  account  of  dower.  And  if  the  proceeds 
were  not  correctly  distributed  by  the  court,  the  purchaser  would 
not  be  held  responsible  for  an  error  of  that  kind."' 

26.  In  Missouri  it  has  been  held  that  a  widow's  dower  is 
divested  by  a  sale  in  partition  during  the  coverture,  although 
she  is  not  joined  with  her  huafcand  as  a  party.  "  It  may  be," 
the  court  said,  "  that  as  between  the  husband  and  wife  the  law 
should  have  provided  some  security  for  her  dower  out  of  the 
proceeds  of  the  sale,  but  that  such  failure  should  be  visited  on 
the  purchaser,  would  be  a  great  hardship.  The  omission  to 
make  it  could,  on  no  principle,  vary  the  nature  of  the  proceed- 
ing, and  make  that  of  no  force  which  was  before  binding."^ 

27.  This  question  was  also  recently  considered  in  Ohio.  A 
sale  had  been  made  on  proceedings  in  partition,  and  after  the 
death  of  one  of  the  cotenants,  his  widow  instituted  proceedings 
for  dower  against  the  grantee  of  the  purchaser  at  the  sale.  The 
statute  regulating  the  partition  of  lands  in  Ohio,  in  force  at  the 
time  the  sale  was  made,  differed  materially  from  the  New  York 
statute  before  referred  to.  The  latter  act,  as  has  been  seen,  required 
all  persons  having  any  contingent  interest  in  the  premises  to  be 
made  parties  to  the  proceeding."  The  Ohio  statute,  on  the  other 
hand,  simply  directed  that  each  joint  .tenant,  coparcener,  or 
tenant  in  common,  and  any  widow  entitled  to  dower  in  the  lands 
should  be  made  defendants  to  the  petition.*    The  statute  did  not 

*  Warren  u.-Twilley,  10  Maryl.  39. 

'  Lee  V.  Lindell,  22  Misso.  202,  Leonard,  J.,  dissenting;  S.  P.  Sire  v.  City  of  St. 
Loiis,  Ibid.  206. 

*  Vide  opinion  of  Walworth,  Chancellor,  cited  ante,  ?§  20,  21. 

*  Act  of  February  17,  1831,  29  Ohio  Laws,  254  ;  Swan's  Stat.  ed.  1841,  p.  613, 
sections  2,  IS. 
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require,  nor  in  the  case  referred  to  had  the  wife  been  made  a 
party  to  the  proceeding  in  which  the  sale  was  made.  The 
coart,  nevertheless,  held  that  the  inchoate  right  of  dower  was 
extinguished  by  the  sale. 

28.  "  The  question  before  us,"  the  court  observed,  "  is  one  of 
legislative  intention.  Did  the  General  Assembly,  in  providing 
for  the  sale  of  estates  in  proceedings  in  partition,  intend  that  the 
entire  estate  should  pass  to  the  purchaser  divested  of  a  wife's 
inchoate  right  of  dower  ?  In  seeking  for  the  intention  of  the 
legislature  on  this  point,  and  in  the  absence  of  any  clear  and 
decisive  expression  of  that  intention  in  the  language  of  the  stat- 
ute, it  seems  to  us  that  the  maxim,  argumentum  ab  inconvenienti 
plurimum  valet  in  lege,  very  properly  and  forcibly  applies ;  for, 
'  if  the  words  used  hy  the  legislature  have  a  necessary  meaning, 
it  will  be  the  duty  of  the  court  to  construe  the  clause  accord- 
ingly, whatever  may  be  the  inconvenience  of  such  a  course.  But 
unless  it  is  very  clear  that  violence  would  be  done  to  the  lan- 
guage of  the  act  by  adopting  any  other  construction,  any  great 
inconvenience  which  might  result  from  that  suggested  may  cer- 
tainly afford  fair  ground  for  supposing  that  it  could  not  be  what 
was  contemplated  by  the  legislature,  and  will  warrant  the  court 
in  looking  for  some  other  interpretation.'  Broom's  Legal  Maxims, 
140,  141. 

"  To  apply  this  maxim  to  the  case  before  us,  let  us  suppose 
two  coparceners,  each  the  owner  of  an  equal  undivided  half  of 
an  estate  inherited  from  a  common  ancestor.  One  of  them  has 
a  wife ;  the  other  is  unmarried.  One  of  them  petitions  for  par- 
tition of  the  common  estate,  which  is  found  to  be  incapable  of 
actual  partition,  and  is  ordered  to  be  sold.  It  is  understood  to 
be  the  settled  law  that  the  inchoate  right  of  dower  of  the  wife 
is  not  divested  by  the  sale.  The  consequence  is,  inevitably,  that 
the  estate  must  be  sold  for  much  less  than  it  would  otherwise 
have  brought.  Yet,  on  the  distribution  of  the  proceeds  of  the 
sale,  the^iusband  comes  in  for  an  equal  share ;  and  the  loss  con- 
sequent on  the  existence  of  the  contingent  incumbrance,  falls 
alike  on  the  unniarried  and  married  coparcener.  This  is  a 
necessary  result,  and  it  is  not  only  inconvenient,  but  grossly  un- 
just; too  inconvenient  and  too  unjust  to  permit  us  to  suppose  it 
to  have  entered  into  the  intention  of  the  legislature. 

"  We  are  of  opinion,  therefore,  that  it  was  the  intention  of  the 

•  Weaver  v.  Gregg,  6  Ohio  St.  R.  547. 
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legislature,  by  a  sale. in  partition,  to  divest  the  wife  of  her  in- 
choate right  of  dower.  In  so  holding,  we  do  not  subject  this 
right  at  all  to  the  will  or  caprice  of  the  husband.  The  sale  is 
the  act  of  the  law,  designed  to  do  justice  to  joint  owners,  and 
render  estates  available,  and  put  forth  only  when,  from  the  fact 
that  the  estate  is  incapable  of  actual  partition,  the  necessities  of 
the  case  require  it.  The  legislature  has  deemed  it  more  impor- 
tant to  the  public  interest  to  render  estates  available  to  their 
owners  without  sacrifice  of  their  value,  by  a  sale,  in  case  of  neces- 
sity, than  to  preserve  in  all  cases  whatsoever,  the  wife's  remote 
and  contingent  interest,  at  the  expense  of  parties  on  whom  she 
can  have  no  proper  claim. 

"  On  the  whole,"  they  add,  "  our  view  of  the  question  is  this : 
The  right  of  dower  in  the  wife  subsists  in  virtue  of  the  seisin  of 
the  husband ;  and  this  right  is  always  subject  to  any  incum- 
brance, infirmity  or  incident,  which  the  law  attaches  to  that 
seisin,  either  at  the  time  of  the  marriage,  or  at  the  time  the 
husband  became  seised.  A  liability  to  be  divested  by  a  sale  in 
partition,  is  an  incident  which  the  law  affixes  to  the  seisin  of  all 
joint  estates ;  and  the  inchoate  right  of  the  wife  is  subject  to 
this  incident.  And  when  jthe  law  steps  in  and  divests  the  hus- 
band of  his  seisin,  and  turns  the  realty  into  personalty,  she  is, 
by  the  act  and  policy  of  the  law,  remitted,  in  lieu  of  her  inchoate 
right  of  dower  in  the  realty,  to  her  inchoate  right  to  a  dis- 
tributive share  of  the  personalty  into  which  it  has  been  trans- 
muted." 

29.  This  reasoning  addresses  itself  to  the  understanding  with 
great  force  and  cogency,  and  tends  strongly  to  support  the  con- 
clusion to  which  the  court  arrived.  In  the  case  supposed  by 
the  court,  the  injury  resulting  from  a  sale,  subgect  to  the  contin- 
gent right  of  dower  of  the  wife  of  one  of  the  cotenants,  is  very 
evident.  At  the  same  time  it  does  not  seem  perfectly  clear  that, 
from  these  admitted  premises,  a  general  rule  should  be  deduced 
which  is  to  be  made  applicable  to  all  cases  alike.  In  many 
.«ases  the  inequality  suggested  by  the  court  has  no  existence  in 
fact.  The  argument,  ab  inconvenienti,  applies  with  much  force, 
where  a  part,  only,  of  the  coparceners  are  married,  but  in  the 
view  taken  by  the  court,  this  maxim  would  seem  to  have  no 
application,  if  the  parties,  in  this  respect,  all  stand  upon  an 
equal  footing,  The  mind  instinctively  feels  that  it  is  a  hard- 
ship upon  the  wife  to  deprive  her  of  her  right  of  dower  against 
VOL.  I.— 23 


354  THE   LAW  OF   DOWER.  [CH.  XVI 

her  consent,  and  without  any  fault  on  her  part,  even  though 
the  deprivation  be  the  result  of  a  purpose  to  do  justice  to 
another.  Nor  can  we  entirely  divest  ourselves  of  the  impression 
that  thereby  the  rights  of  one  person  are  sacrificed,  in  order  that 
those  of  another — in  no  degree,  perhaps,  more  meritorious — may 
be  protected  and  preserved.  Where  there  is  no  inequality  in 
respect  of  the  coverture  of  the  parties,  the  rule  divesting  the 
wife  of  her  dower  would  seem  to  operate  still  more  harshly. 
And  it  may  be  remarked  that  instances  may  not  unfrequently 
occur  in  practice  where  a  cotehant  would  be  subjected  to  the 
consequences  of  a  depreciation  produced  by  a  sale  of  the  com- 
mon property  subject  to  an  inchoate  right  of  dower,  and  where 
it  would  hardly  be  claimed  that  such  right  was  impaired  by 
the  sale.  For  example,  if  two  coparceners,  one  of  them  married 
and  the  other  unmarried,  should  unite  in  a  mortgage  of  their 
lands,  the  wife  not  joining,  and  the  premises  were  afterwards 
brought  to  sale  by  proceedings  in  foreclosure,  the  interest  of  the 
unmarried  coparcener  would  be  affected  by  the  contingent  in- 
cumbrance precisely  in  the  same  manner  as  in  the  case  supposed 
by  the  court  in  Weaver  v.  Gregg.  So  if  the  joint  estate  werg 
taken  in  execution  and  sold  for- the  satisfaction  of  a  joint  debt. 
The  liability  to  depreciation  for  this  cause  seems  an  inseparabl* 
incident  of  estates  held  in  coparcenary  or  common. 

30.  It  is  manifest,  however,  that  in  proceedings  in  partition, 
the  interests  of  all  parties  would  be  promoted  by  a  sale  free 
from  the  incumbrance  of  dower.  An  uncertain  and  contingent 
interest  of  this  character  would  undoubtedly  affect  the  market 
price  of  the  property  to  an  extent  greatly  disproportioned  to  the 
actual  value  of  that  interest.  This  consequence  may  be  avoided, 
and  the  rights  of  all  parties  preserved,  by  extending  to  the  wife, 
in  all  cases  where  she  desires  it,  the  protection  suggested  by  the 
chancellor  in  Jackson  v.  Edwards.'  Upon  this  point,  the  court, 
in  Weaver  v.  Gregg,  were  not  called  upon  to  make  any  order, 
as  that  case  was  a  simple  proceeding  for  dower  in  the  lands,  in- 
stituted at  a  period  long  subsequent  to  the  sale  and  the  distri- 
bution of  its  proceeds.  The  opinion  of  the  court,  however, 
contains  what  may  be  construed  to  be  an  intimation  against  the 
propriety  and  legality  of  the  course  pointed  out  by  Chancellor 
Walworth.  After  observing  that  the  statute  under  which  the 
sale  was  made  directed  that  the  proceeds  of  the  sale  should  be 

1  Supra,  §§  22,  23, 
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distributed  by  order  of  the  court  in  which  the  proceeding  was 
had,  to  and  among  the  several  parties  entitled  to  receive  the 
same,  in  lieu  of  their  respective  parts  and  proportions  of  the  es- 
tate or  estates,  according  to  their  just  rights  and  propprtion.s, 
they  add  :  "  Now,  in  case  of  a  sale  as  provided  for  in  this  statute 
where  the  husband  is  the  owner  of  the  fee,  and  the  wife  has  but 
a  contingent  right  of  dower,  how,  and  to  whom,  is  this  distribu- 
tion of  the  proceeds  of  the  sale  of  the  estate  made  ?  Always,  in 
practice,  so  far  as  we  know,  It  is  made  to  the  husband,  and  to 
him  alone.  And  we  think  properly ;  for  he  is  the  sole  repre- 
sentative of  the  estate.  She  has  a  contingent  possibility  of 
interest  in  it,  which  may  be  released,  but  no  property,  no  actual 
interest  in  it  which  is  the  subject  of  grant  or  assignment.  Miller's 
Administrator  v.  Woodson,  14  Ohio  Rep.  518.  Nor  is  the  value 
of  her  possible  and  contingent  interest  capable  of  estimate  with 
any  degree  of  accuracy,  Moore  v.  Mayor,  etc.,  of  New  York,  4 
Selden,  110.  And  on  this  point,  we  may  consider  the  rule  of 
distribution  as  settled  by  the  universal  and  unvarying  praf- 
tice.'"  This  reasoning  would  seem  to  apply,  with  equal  pro- 
priety, to  any  contingent  interest.  A  contingent  remainder  is 
no  more  the  subject  of  grant  than  a  contingent  right  of  dower. 
And  its  value  is  equally  incapable  of  accurate  estimate.  But  it 
is  hardly  to  be  supposed  that  for  this  reason  a  court  of  equity, 
upon  a  sale  of  real  property  under  its  direction,  would  wholly 
disregard  an  interest  of  that  character.  The  present  value  of  a 
contingent  right  of  dower  would  seem  to  be  just  as  capable  of 
ascertainment  as  the  present  value  of  the  absolute  rigjht  after 
the  death  of  the  husband.  In  either  case  the  estimate  depends 
mainly  upon  results  to  be  derived  from  tables  of  mortality,  and 
in  either  case,  also,  these  results  are  equally  problematical. 

31.  That  the  difficulties  attending  an  estimate  of  the  present, 
value  of  an  inchoate  right  of  dower  are  not  regarded  as  insuper- 
able, is  evident  from  the  fact  that  in  several  of  the  States 
express  provision  is  made  by  statute  for  the  protection  of  the 
interest  of  the  wife  in  cases  of  s^ales  in  partition  during  the  life- 
time of  the  husband.  The  New  York  Statute  of  1840  is  as 
follows : — 

'  In  accordance  with  the  opinion  here  expressed,  it  was  held  by  the  Superior  Court 
of  Cincinnati  (General  Term,  Oct.  1862)  that,  upon  a  sale  of  lands  in  partition,  the 
inchoate  dower  interest  of  the  wife  of  one  of  the  joint  owners  is  not  only  divested,  hnt 
that  she  is  not  entitled  to  have  any  portion  of  the  fund  invested  for  her  benefit.  PuUen 
V.  Shillito,  opinion  per  Hoadlev,  J. 
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In  all  cases  of  sales  under  judgment  or  decree  in  partition,  Aivhere  it  shall 
appear  that  any  married  woman  has  an  inchoate  do^er  right  in  any  of  the  lands 
divided,  or  sold,  or  that  anyperson  has  any  vested  or  contingent  future  right  oi 
estate  in  such  lands,  it  shall  be  the  duty  of  the  court  under  whose  judgment  or 
decree  such  saleVis  made,  to  ascertain  and  settle  the  proportional  value  of  such 
inchoate,  contingent,  or  vested  right  or  estate,  according  to  the  principles  of 
law  applicable  to  annuities  and  survivorship,  and  to  direct  such-  proportion  of 
the  proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over  in  such  a  manner  as 
shall  be  judged  best  to  secure  and  protect  the  rights  and  interests  of  the  parties.' 

The  same  act  also  provides  for  the  release,  by  any  married 
woman,  to  her  husband,  of  her  interest  in  the  fund,  and  upon 
such  release  being  made,  directs  that  her  share  of  the  proceeds 
of  the  sale  shall  be  paid  to  her  husband.  And  such  release,  and 
also  the  payment,  investment,  or  otherwise  securing  any  share 
of  the  proceeds  of  the  sale,  according  to  the  first  section  of  the 
act,  operates  as  a  bar,  both  in  law  and  equity,  against  any  such 
right,  estate,  or  claim.'' 

32.  In  Bartlett  v.  Van  Zandt,'  which  arose  under  the  fore- 
going act,  the  decree  was  so  framed  as  to  ascertain  at  once  and 
definitely,  the  whole  value  of  the  dower  interest  of  the  wife  of 
one  of  the  parties.  It  directed  the  value  of  the  inchoate  right 
to  be  settled  by  a  master,  on  the  principle  of  life  annuities,  and 
that  the  amount  thus  ascertained  should  be  paid  into  court 
from  the  proceeds  of  the  sale,  to  be  invested  under  the  direction 
of  the  court.  The  income  arising  from  this  sum  was  to  be  paid 
to  the  assignees  of  the  husband's  interest,  during  the  life  of  the  ■ 
husband,^  and  after  his  death  the  principal  was  to  be  paid  as 
the  court  should  direct.  The  husband  survived  the  wife.  It 
was  held  that  the  value  thus  ascertained  represented  the  present 
worth  of  the  wife's  dower  right,  and  that  the  sum  paid  or  reserved 
on  account  thereof,  became  her  absolute  property  without  con- 
dition or  contingency ;  and  that  the  sale  operated  as  a  statutory 
conversion,  impressing  upon  the  sum  payable  to  the  wife  for  her 
dower  interest,  the  character  of  personalty,  and  that  upon 
her  death  it  went  to  her  husband. 

■  Laws  of  1840,  ch.  177,  g  1  ;  3  Eev.  Stat.  N.  Y.  5th  ed.  p.  614,  ?  63.  [K«v.  Stat. 
1882,  vol.  iv.  J  1570.] 

2  §2  2,  3;  3  Eev.  Stat.  5th  cd.  p.  614,  JJ  66-68.  [Rev.  Stat.  1882,  vol.  iv. 
?  1571.] 

»  Bartlett  v.  Van  Zandt,  4  Sandf.  Ch.  396. 

*  Compare  the  statement  of  the  case,  (p.  397,)  where  it  is  said  the  income  was  to  be 
paid  to  the  assignees  during  the  life  of  the  ivife,  with  the  opinion  of  the  court,  (p.  399,) ' 
where  it  is  stated,  no  doubt  correctly,  that  the  assignees  were  to  receive  the  income 
during  the  life  of  the  husbatid. 
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Statutes  similar  to  that  of  New  York  have  beeu  adopted  in 
Minnesota  and  Virginia.' 

33.  In  England,  when  it  became  established  that  estates  in 
joint  tenancy  were  not  subject  to  dower,  one  of  the  modes  de- 
vised by  conveyancers  to  intercept  that  right,  was  to  convey 
lands  in  such  manner  as  to  create,  technically,  an  estate  in  joint 
tenancy  in  the  husband.''  If  it  be  once  settled  that  sales  in  par- 
tition completely  extinguish  the  wife's  right  of  dower,  it  will  not 
be  difficult,  in  the  transmission  of  titles  to  real  property,  to 
frame  conveyances  with  reference  to  this  doctrine,  and  in  a  great 
measure  practically  nullify  existing  statutes  securing  the  right 
of  dower.  If  the  courts,  in  the  absence  of  legislation  upon  the 
subject,  possess  no  power  to  protect  the  inchoate  interest  of  the 
wife,  a  due  regard  to  her  rights  would  seem  to  require  a  prompt 
exercise  of  the  legislative  authority  in  all  those  States  in  which 
provision  has  not  already  been  made  for  the  protection  of  that 
interest  in  cases  of  the  character  here  referred  to. 

1  Stat.  Minn.  (1858,)  p.  602,  H  36,  37.  See,  also,  p.  599,  §  12.  [Stat.  Minn. 
1878,  p.  811.]  Code  of  Va.  (1849,)  p.  474,  ?  3.  [Code  of  Va.  1873,  p.  853.]  The 
Maryland  Code  also  provides  for  the  sale  of  the  lands  of  joint  owners  free  ftom  dower  ; 
vol.  1.  p.  78,  ?  33.     [Code,  1878,  p.  651.]     And  see  ante,  §  25. 

For  a  discussion  of  the  question  irelating  to  the  right  of  the  wife  to  have  her  inchoate 
dower  interest  protected  where  lands  are  sold  in  the  husband's  lifetime  under  proceedings 
in  foreclosure,  or  to  satisfy  a  vendor's  lien,  see  ch.  23,  JJ  26-30,  and  ch.  25,  J  7. 

»  Park,  Dow.  83. 
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J  1-5,  Rule  at  common  law  as  to  es- 
tates for  life. 

6-9.  Rule  in  the  United  States. 


2  10-18  Dower  in  estates  for  years. 

19.  In  estates  at  will. 

20,  21.  lu  wrongful  estates. 


At  common  law  estaiesfor  life  not  snibjed  to  dower. 

1.  An  estate  for  life,  although  possessing  all  the  dignity  of  a 
freehold  estate,  is,  nevertheless,  by  the  rules  of  the  common  law, 
not  subject  to  dower.  It  is  obvious  that  dower  does  not  attach 
upon  an  estate  which  the  husband  holds  for  his  own  life,  as  the 
right  of  dower  is  but  a  continuation  of  the  husband's  estate ;' 
and  although  the  same  reason  for  excluding  dower  does  not  exist 
where  an  estate  is  held  pur  autre  vie,  yet  the  common  law,  for 
reasons  which  will  be  hereafter  stated,  makes  no  distinction,  and 
rigorously  applies  the  same  rule  in  both  classes  of  cases.^ 

2.  "  By  common  speech,"  says  Littleton,  "  he  which  holdeth 
for  term  of  his  own  life,  is  called  tenant  for  term  of  his  life,  and 
he  which  holdeth  for  term  of  another's  life,  is  called  tenant  for 
term  of  another  man's  life."*  Upon  which  Lord  Coke  has  these 
observations :  "  Now  it  is  to  be  understood  that  if  the  lessee  in 
that  case  dieth,  living  cestui  que  vie,  (that  is,  he  for  whose  life  the 
lease  was  made,)  he  that  first  entreth  shall  hold  the  land  during 
that  other  man's  life,  and  he  that  so  entreth  is  within  Littleton's 
words,  viz.  tenant  pur  autre  vie,  and  shall  be  punished  for  waste 
as  tenant  pur  autre  vie,  and  subject  to  the  payment  of  the  rent 
reserved,  and  is  in  law  called  an  occupant,  {occupants,)  because 

1  Park,  Dow.  48,  49  ;  1  Greenl.  Cruise,  181,  g  17.  And  see  Exton  v.  St.  John, 
Finch,  368. 

'  Ibid.;  Bracton,  92,  b.;  Plow.  556  ;  Bowles  v.  Poore,  I  Bulstr.  135  ;  Low  v.  Bur- 
ron,  3  P.  Wms.  262  ;  see  1  Ves.  Sr.  303. 

3  Litt.  sec.  56. 

(359) 
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his  title  is  by  his  first  occupation.  In  like  manner  it  is  of  an 
estate  created  by  law,  for  if  a  tenant  by  the  curtesie  or  tenant 
in  dower  grant  over  his  or  her  estate,  and  the  grantee  dieth, 
there  shall  be  an  oecupans."^  This  rule,  which  was  limited  to  cor- 
poreal hereditaments,  was  founded  upon  the  idea  that  the  estate,' 
upon  the  death  of  the  grantee,  could  not  go  to  the  heir;  for  the 
reason  that  there  were  no  words  of  inheritance  ;  nor  to  the  exe- 
cutor, because  it  was  a  freehold  estate.  For  these  reasons  it  was 
supposed  the  estate  became  derelict,  and  that  the  person  who 
first  entered  might  lawfully  retain  possession,  and  would  be- 
come vested  with  all  the  rights  and  subject  to  all  the  obligations 
and  liabilities  of  the  grantee.''  Upon  such  an  estate,  so  long  as 
this  doctrine  was  recognised,  it  is  manifest  no  right  of  dower 
could  attach. 

3.  The  intrinsic  injustice  of  such  a  doctrine  is  very  palpable ; 
and  it  is  also  apparent  that  it  must  have  been  the  fruitful  source 
of  much  mischievous  controversy,  and  would  necessarily  call  for 
modification  at  the  hands  of  the  legislative  power.  Accord- 
ingly, by  the  statute  of  29  Car.  II.,  chapter  3,  sec.  12,  it  was  en- 
acted "  that  any  estate  pur  autre  vie,  shall  be  devisable  by  will, 
&c.,  and  if  no  such  devise  thereof  be  made,  the  same  shall  be 
chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him  by 
reason  of  a  special  occupancy,  as  assets  by  descent,  as  in  case  of 
lands  in  fee  simple.  And  in  case  there  be  no  special  occupant 
thereof,  it  shall  go  to  the  executors  or  administrators  of  the 
party  that  had  the  estate  thereof  by  virtue  of  the  grant,  and 
shall  be  assets  in  their  hands."  A  statute  upon  the  same  sub- 
ject was  also  passed  in  the  14  of  Geo.  II.,  which,  after  reciting  the 
29  Car.  II.,  and  that  doubts  had  arisen,  where  no  devise  had 
been  made  of  such  estates,  to  whom  the  surplus  remaining  after 
the  payment  of  debts  belonged,  enacted  as  follows :  "  That  such 
estates  pur  avire  vie,  in  case  there  be  no  special  occupant  there- 
of, of  which  no  devise  shall  have  been  made  according  to  the 
said  act,  or  so  much  thereof  as  shall  not  have  been  so  devised, 
shall  go,  be  applied,  and  distributed  in  the  same  manner  as  the 
personal  estate  of  the  testator  or  intestate."*  A  more  recent  act 
provides  that  estates  pwr  autre  vie,  if  not  devised,  shall  be  charge- 


1  Co.  Litt.  41,  b. 

2  1  Greenl.  Cruise,  109,  §  43 ;  Lambert  on  Dower,  21,  49. 
»  14  Geo.  II.  ch.  20,  ?  9. 
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able  in  the  hands  of  the  heir,  as  assets  by  descent ;  and  if  there 
be  no  special  occupant,  they  are  to  go  as  already  provided.* 

4.  The  right  of  speeiai  occupancy  existed  where  an  estate  was 
limited  to  the  grantee  and  his  heirs,  pur  autre  vie  ;  in  which  case 
the  heir  or  heirs  of  the  grantee,  upon  his  death,  would  have  the 
exclusive  right,  by  the  terms  of  the  original  grant,  to  enter  and 
occupy  the  lands  during  the  residue  of  the  term,  and  no  right 
of  general  occupancy  could  arise.^  But  although  this  interest 
partook  very  much  of  the  character  of  a  descendible  freehold 
estate,  yet  by  the  common  law  it  furnished  no  foundation  for 
the  estate  of  dower.'  Nor  do  the  several  acts  of  Parliament 
above  referred  to  change  this  common-law  rule  in  any  particu- 
lar. The  effect  of  these  enactments  is  simply  to  abrogate  the 
right  of  general  occupancy ;  to  confer  upon  the  grantee  of  an 
estate  pur  autre  vie  the  right  to  dispose  of  the  unexpired  portion 
of  the  term  by  will ;  and  to  direct,  in  substance,  that  such  inter- 
est of  the  deceased  grantee  shall  be  held  and  treated  as  personal 
estate.* 

5.  An  estate  is  sometimes  created  for  the  life  of  the  tenant, 
and  the  life  or  lives  of  one  or  more  third  persons.  It  may  also 
be  made  to  depend  upon  a  contingency,  the  happ'ening  of  which 
will  determine  it  before  the  death  of  the  grantee.  It  is  hardly 
necessary  to  add  that  in  neither  of  these  cases  is  the  estate  sub- 
ject to  dower.*  , 

The  rule  in  the  United  States. 

6.  The  provisions  of  the  English  statutes  relating  to  estates 
pur  autre  vie  have  been  substantially  adopted  in  New  York,' 

'  1  Victoria,  ch.  26.     See,  also,  as  to  the  rights  of  residuary  legatees,  Ripley  v. 
Waterworth,  7  Ves.  Jr.  425  ;  Milner  v.  Lord  Harewood,  18  Ves.  Jr.  259. 
«  Doe  V.  Robinson,  8  Barn.  &  Cress.  296  ;   1  Greenl.  Cruise,  III,  |  48. 

*  Plow.  556 ;  I  Bulstr.  135 ;  Cro.  Eliz.  805  ;  Park  on  Dower,  48,  49.  And  see 
Bracton,  92,  b.;  Low  r.  Burron,  3  P.  W.  262  ;  1  Ves.  Sr.  303. 

*  Reference  may  also  be  had  to  the  following  additional  authorities :  Lord  Windsor's 
case,  3  Leon.  35  ;  Dyer,  328,  b.,  pi.  10;  BuUer  v.  Cheverton,  2  Roll.  Abr.  151  ; 
Salter  o.  Butler,  Moo.  664  ;  Cro.  Eliz.  901  ;  Telv.  9  ;  Westfaling  v.  Westfaling,  3  Atk. 
460;  Williams  o.  Jekyl,  2  Ves.  Sr.  681 ;  Atkinson  ».  Baker, -4  Term  R.  229 ;  Bac. 
Abr.  tit.  Est.  for  Life,  3  ;  4  Kent,  27  ;  1  Greenl.  Cruise,  110-113,  where  the  English 
cases  are  collected  and  considered. 

»  Brae.  lib.  4,  c.  28,  sec.  I  :  Co.  Litt.  42,  a.;  The  People  v.  Gillis,  24  Wend.  201  ; 
4  Kent,  26. 

*  2  Rer.  Stat.  N.  Y.  (3d  ed.)  p.  9,  g  6.     [Bev.  Stat.  1882,  p.  2174,  I  6.] 
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New  Jersey,'  Virginia,^  Maryland,'  Kentucky,*  Indiana,"  Rhode 
Island,'  Alabama,^  Arkansas,'  Wisconsin,'  and  Mississippi."  In 
Massachusetts,"  Maine,'^  North  Carolina,*'  and  Vermont,"  es- 
tates pur  autre  vie  are  made  descendible  like  fee  simple  estates. 

7.  The  rule  of  the  common  law  upon  the  subject  of  dower  in 
estates  "pwr  autre  vie  was  recognised  and  applied  in  New  York  ac 
an  early  day  in  the  case  of  Gillis  v.  Brown.'*  In  that  case  the 
life  estate  of  a  tenant  by  the  curtesy  initiate  was  sold  on  execu- 
tion, and  after  the  death  of  the  purchaser,  which  happened 
during  the  lifetime  of  the  tenant,  his  widow  claimed  dower  in 
the  estate.  The  claim  was  disallowed.  "  The  husband  of  the 
deman^dant,"  the  court  said,  "  had  not  an  estate  that  could  de- 
scend to  his  heirs.  It  was  pur  autre  vie.  By  the  English  statute, 
(29  Car.  II.,  ch.  3,  sec.  12,)  such  an  estate  descends  to  the  heir  if  it 
comes  to  him  as  a  special  occupant.  It  was  enacted  to  prevent 
the  mischief  which  previously  existed,  that  where  no  special 
occupant  was  designated  by  the  grant,  it  belonged  to  the  person 
who  first  took  possession.  4  D.  &  E,  229.  This  act  enables  the 
proprietor  to  devise  the  estate ;  but  when  no  devise  is  made,  it 
is  chargeable  in  the  hands  of  the  heir,  if  it  comes  to  him  by 
reason  of  a  spetial  occupancy,  as  assets  by  descent,  as  in  case  of 
lands  in  fee  simple ;  and  if  there  be  no  special  occupant,  it  shall 

>  Bev.  Code,  1820,  p.  223 ;  Elmer's  Dig.  p.  596,  g  5  ;  Act  of  April  15,  1846,  Nix- 
on's Dig.  p.  873.     [Rev.  Stat.  1877,  p.  1243,  §  1.] 

^  Hen.  Stat,  at  Large,  vol.  xii.  p.  152,  J  51  ;  Code  of  Va.  (1849,)  p.  500,  J  5. 
[Code  of  Va.  1873,  p.  888,  ?  5.] 

»  1  Dorsey,  p.  389  ;  1  Maryl.  Code,  p.  666,  |  220.     [Rev.  Code  Md.  1878,  p.  458, 
I  145. 

«  Rev.  Stat.  Ky.  (1852,)  p.  190,  ?  13 ;  2  Stanton's  Hev.  p.  226,  J  6.     [Gen.  Stat. 
1873,  p.  450,  I  26.] 

5  Rev.  Stat.  1843,  ch.  30.  art.  1,  ?  6. 

°  Rev.  Stat.   1844,  p.  231  ;  Rev.  Stat.  1857,  p.  357,  J  I.     [Pub.  Stat.  li382,  p. 
471.] 

7  Toulmin's  Dig.  p.  883,  g  2.     [Code  of  Ala.  1876,  I  2279.] 

s  Ark.  Rev.  Stat.  ch.  4,  ?  145  ;  Dig.  Ark.  Stat.  ch.  6,  g  67.     [Rev.  Stat.  1874,  p. 
164,  ?  68.] 

9  Rev.  Stat.  Wis.  (1858,)  p.  525,  ?  6.     [Eev.  Stat.  Wis.  1878,  p.  614.] 
1°  Rev.  Code  Missis.  (1857,)  p.  306,  J  1.     [Dower  has  since  been  abolished  in  Mis- 
sissippi.    Rev.  Code  1880,  I  1170.] 

11  Mass.  Rev.  Stat.  ch.  61,  ?  1  ;  Gen.  Stat.  Mass.  p.  476,  g  1.     [Pub.  Stat.  1882, 
p.  743.] 

12  Rev.  Stat.  (1857,)  oh.  74,  §  1.     [See  Rev.  Stat.  1871,  p.  564.] 

i»  Rev.  N.  C.  Code,  (1849,)  p.  250,  Rule  12.     [Battle's  Rev.  Stat.  1873,  p.  363.] 
"  Comp.  Stat.  Verm.  (1850,)  p.  364,  §  1       [See  Rev.  L.  1880,  H  2039,  2041.] 
«  Gillis  i>.  Brown,  5  Cow.  388. 
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go  to  the  executor  and  be  assets.  Our  act  (1  R.  L.  365,  s.  4)  de- 
clares that  estates  of  this  description  shall  be  devisable ;  and  if 
no  devise  be  made  they  shall  go  to  the  executor  or  administra- 
tor, to  be  applied  and  distributed  as  part  of  the  personal  estate. 
The  consequence  is  the  demandant  is  not  entitled  to  dower." 
'  8.  In  Mississippi,  also,  it  has  been  held  that  an  estate  pur 
uvire  vie  is  not  subject  to  dower,'  And  in  Missouri,  under  the 
act  converting  the  estate  of  the  first  donee  in  tail  into  an  estate 
for  life,  with  remainder  in  fee  to  his  heirs,  it  was  adjudged  that 
dower  does  not  attach  upon  the  estate  of  such  donee.^  But  in 
New  Jersey,  in  cases  of  this  description,  a  contrary  rule  prevails, 
by  express  statute.'  In  Vermont,  where  the  husband  had  con- 
veyed certain  lands,  (his  wife  not  joining,)  reserving  an  estate 
therein  during  his  own  life  and  the  life  of  his  wife,  it  was  held 
that  she  was  dowable  of  the  lands.*  In  North  Carolina  a  testa- 
tor died,  leaving  a  will  containing,  among  others,  the  following 
provision :  "  I  will  to  rny  son  B.  all  my  estate,  real  and  personal, 
for  his  use  and  benefit,  and  then  to  be  divided  off  and  distri- 
buted among  his  children,  as  he  may  think  proper ;  that  is  to 
say,  my  land  to  be  used  by  him,  and  the  profits  thereof  to  be  to 
him,  but  the  lands  to  be  by  him  divided  and  distributed  among 
his  children,  as  he  shall  think  proper."  It  was  decided  that 
under  this  will  the  son  took  but  an  estate  for  life  in  the  land, 
with  the  power  of  dividing  it,  at,  or  prior  to  his  decease,  among 
his  children,  and  that  until  such  appointment  the  remainder  in 
fee  either  vested  in  the  children  or  descended  to  the  heirs  of  the 
testator,  and  that  the  widow  of  the  son  had  no  dower  in  the 
land.' 

9.  In  those  States  in  which  dower  is  allowed  in  estates  for 
years,  it  w^)uld  seem,  upon  principle,  that  estates  pw  autre  vie, 
which  are  of  a  higher  nature,  should  also  be  regarded  as  subject 
to  the  same  right. 

Estates  for  years. 

10.  The  principles  of  the  common  law  did  not  permit  a  right 

1  Fisher  v.  Grimes,  I  S.  &  M.  Ch.  107. 

2  Burris  v.  Page,  12  Misso.  358. 
»  Nixon's  Dig.  p.  196,  g  U. 

*  Gorham  v.  Daniels,  23  Verm.  600.     See  note  to  this  case,  per  Redfield,  J.,  p.  612. 

'  Alexander  v.  Cunningham,  5  Ired.  430.  See,  also,  Thompson  v.  Vance,  1  Met. 
(Ej.)  669.  [Enickerhocker  v.  Seymour,  46  Barb.  198;  Edwards  v.  Bibb,  54  Ala. 
475.] 
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of  dower  to  attach  upon  a  mere  chattel  interest  in  lands,  and  so 
strict  was  the  law  in  this  respect  that  an  estate  for  two  thousand 
years,  no  matter  in  what  form,  or  by  what  instrument  created 
would  not  confer  dower  upon  the  widow  of  the  lessee,  although 
such  estate  might  be  equally  valuable,  in  point  of  occupation, 
with  the  inheritance  itself.^  In  some  of  the  States  this  rule  has 
been  modified,  but  in  a  majority  of  them  the  doctrine  of  the 
common  law  is  preserved  in  all  its  rigor. 

11.  Thus,  in  Maryland  it  was  held  that  a  leasehold  estate  for 
a  term  of  years,  even  where  the  lease  contained  a  covenant  on 
the  part  of  the  lessor  to  convey  the  fee  simple  to  the  lessee  upon 
request,  did  not  confer  dower.^  And  it  was  decided  in  the  same 
case  that  a  lease  for  ninety-nine  years  renewable  forever,  was  a 
mere  chattel  interest,  and  not  an  estate  in  lands  from  which 
dower  could  be  claimed.  The  same  point  was  ruled  the  same 
way  in  Mississippi.^  And  in  New  York  it  was  determined  that 
the  statute  giving  to  a  widow  the  right  to  tarry  forty  days  in  the 
chief  house  of  her  deceased  husband,  had  no  application  to 
leasehold  property,  but  related  solely  to  lands  in  which  she  had 
a  right  of  dower.* 

12.  The  Dower  act  of  Massachusetts  contains  the  following 
provision : — 

When  land  is  devised  for  the  term  of  one  hundred  years  or  more,  the  term 
shall,  so  long  &a  fifty  years  thereof  remain  unexpired,  be  regarded  as  an  estate 
in  fee  simple  as  to  everything  concerning  the  descent  and  devise  thereof  upon 
the  decease  of  the  owner,  the  right  of  dower  therein,  the  estate  in  lieu  of  dower, 
and  the  sale  thereof  by  executors,  administrators,  or  guardians,  by  license  from 
any  eourt ;  and  also  as  to  the  levying  of  executions  thereon,  and  the  redemption 
thereof  when  taken  on  execution,  or  mortgage.* 

The  same  act  further  provides  that 

When  dower,  or  an  estate  in  lieu  of  dower  is  assigned  out  of  such  land,  the 
widow  and  her  assignee  shall  be  held  to  pay  to  the  owner  of  the  unexpired  resi- 

1  Park,  Dow.  47,  48. 

2  Spangler  v.  Stanler,  I  Md.  Ch.  Dec.  36.  [And  in  Connecticut  also  it  was  decided 
that  a  lease  for  nine  hundred  and  ninety-nine  years,  subject  to  the  payment  of  an  annual 
rent,  is  personal  property,  and  dower  was  refused  to  the  widow  of  the  tenant.  Goodwin 
V.  Goodwin,  33  Conn.  314.] 

*  Ware  v,  Washington,  6  Smedes  &  Marsh.  737. 

*  Voelckner  v.  Hudson,  1  Sandf.  S.  C.  Rep.  215. 

»  Gen.  Stat.  Mass..  (I860,)  p.  471,  §  20;  Rev.  Stat.  Mass.  (1836,)  p.  411,  ?  18. 
[Pub.  Stat.  1882,  p.  735,  ^  1.  And  whoever  holds  as  lessee  or  assignee  under  such 
lease  shall,  so  long  as  fifty  years  of  the  term  are  unexpired,  be  regarded  as  a  free 
holder.  Id.] 


CH.  XVII.]  ESTATES   NOT   OF   INHERITANCE.  SSii 

due  of  the  term,  jn  case  of  dower,  one-third,  and  in  case  of  an  estate  in  lieu  of 
dovrer,  one-half  of  the  rent  reserved  in  the  lease  under  which  the  husband  held 
the  term.' 

13.  By  the  statute  of  Missouri 

Dower  in  leasehold  estates  for  a  term  of  twenty  years  or  more,  shall  be 
granted  and  assigned  as  in  real  estate ;  for  a  less  term  than  twenty  years,  shall 
be  granted  and  assigned  as  in  personal  property.' 

This  provision  is  copied  into  the  Dower  Law  of  Kansas.' 

14.  In  Ohio  the  law  upon  this  subject  seemed,  at  one  time,  in 
rather  a  peculiar  and  unsettled  condition.  A  statute  in  force 
since  1805  not  only  gives  to  the  widow  dower  in  estates  of  in- 
heritance, but  also  in  "  all  the  right  or  interest  that  her  hus- 
band, at  the  time  of  his  deeeage,  had  in  any  lands  and  tenements 
held  by  bond,  article,-  lease,  or  other  evidence  of  claim."*  This 
statute  clearly  limits  the  right  of  dower  in  simple  leasehold  es- 
tates, to  cases  where  the  interest  of  the  husband  has  not  been 
disposed  of  in  his  lifetime,'  and  if  there  were  no  other  legisla- 
tion upon  the  subject,  no  difiBculty  could  well  arise  as  to  the 
rights  of  the  widow  in  this  description  of  property.  But  owing 
to  the  course  of  legislation  in  Ohio,  investing  leasehold  interests 
of  a  permanent  nature  with  attributes  entirely  unknown  to  them 
at  common  law,  and  the  judicial  exposition  which  has,  in  some 
instances,  been  given  these  statutes,  a  question  may  possibly 
arise  whether,  where  the  husband  has  acquired  a  permanent 
leasehold  estate,  he  is  not  to  be  regarded,  in  effect,  as  holding 
the  land  in  fee  simple,  and  the  wife,  as  to  that  estate,  entitled  to 
her  dower  precisely  as  in  an  estate  of  inheritance. 

15.  As  early  as  1821  a  statute  was  in  force  in  Ohio  which  pro- 
vided that  all  permanent  leasehold  estates  should  be  considered 

1  Gen.  Stat.  Mass.  (I860,)  p.  471,  I  22.     [Pub.  Stat.  1882,  p.  735,  ?  2.] 

2  Rev.  Stst.  Misso.  (1845,)  p.  430,  g  1.     [Eev.  Stat.  1879,  vol.  i.  p.  363.] 
^'Comp.  Laws  Kansas,  (1.862,)  p.  478,  §  1.     [Dower  no  longer  exists  in  Kansas. 

Comp.  Laws  1879,  p.  380;  g  28.] 

*  1  Chaee,  472  ;  re-enacted  Jan.  1824,  29  Ohio  Laws,  249,  g  1  ;  and  in  amendatory 
act  of  March,  1858,  55  Ohio  Laws,  24  ;  1  Swan  &  Critchf.  516,  ?  1.  [See  Bev.  Stat. 
1880,  vol.  i.  p.  1048.] 

'  Judge  Walker  appears  to  have  doubted  whether  leasehold  estates  are  subject  to 
dower  in  Ohio.  "  The  term  '  lease,'  used  in  the  statute,"  he  says,  "  probably  has  no 
meaning."  Walker's  Intr.  (2d  ed.)  314.  But  it  is  difficult  to  assign  any  sufficient 
reason  for  disregarding  the  language  of  the  statute,  which  seems  too  explicit  to  admit 
of  much  question  as  to  the  ii^tention  of  the  legislature. 
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and  treated  as  real  estate  in  proceedings  on  judgment  and  ex- 
ecution against  the  lessees,  and  that  the  ofiBcer  acting  in  the 
premises  should  be  governed  by  the  statutes  in  force  regulating 
sales  of  real  estate  on  execution.*  This  statute,  however,  ap- 
pears to  have  been  regarded  as  directing  the  mode  and  manner 
in  which  permanent  leasehold  property  should  be  subjected  to 
levy  and  judicial  sale,  and  as  regulating  judgment  liens  thereon 
rather  than  as  fixing  and  declaring  the  nature  and  character  of 
the  estate  itself;  for,  in  a  case  arising  a  few  years  after  the  pas- 
sage of  the  act,  it  was  held  that  a  lease  for  ninety-nine  years 
renewable  forever,  was  personal  estate,  vesting,  on  the  death  of 
the  lessee,  in  his  personal  representatives,  and  not  subject  to  the 
control  of  his  widow  or  heirs.'  The  doctrine  of  this  case  was 
shortly  afterwards  approved  in  Murdock  v.  RatcliflF,'  and  the 
court  there  made  use  of  this  emphatic  language  :  "  No  proposition 
has  been  better  settled  from  the  earliest'  days  of  the  common 
law,  than  that  a  lease,  of  whatever  duration,  is  but  a  chattel." 

16.  In  March,  1839,  a  new  statute  was  passed,  extending  the 
provisions  of  the  former  law,  and  enacting  "  that  permanent 
leasehold  estates  renewable  forever,  shall  be  subject  to  the  same 
law  of  descent  and  distribution  as  estates  in  fee  are,  or  may  be 
subject  to ;  and  sales  thereof  upon  execution,  or  by  order  or 
decree  of  the  court,  shall  be  governed  by  the  same  laws  that  now 
are,  or  may  hereafter  govern  such  sales  of  estates  in  fee."*  This 
act  repealed  a  prior  statute  substantially  to  the  same  effect,  passed 
in  March,  1837,°  and  is  still  in  force.  In  the  case  of  Loring  v. 
Melendy,^  which  arose  after  the  passage  of  the  act  of  1839,  the 
judge  who  delivered  the  opinion  of  the  court  used  this  language: 
"  Since  the  passage  of  this  last  act  we  may  feel  ourselves  ad- 
monished by  the  uniform  policy  of  the  legislature,  by  calling 
things  by  their  real  names,  to  harmonize  our  whole  system  of 
legal  jurisprudence.  To  withdraw  permanent  leasehold  estates 
from  their  anomalous  position  between  chattel  and  realty,  and 

1  2  Chase,  1185. 

2  Reynolds  v.  Com.  Stark  Co.,  5  Ohio  R.  204.  And  see  opinion  of  Birchard,  J.,  in 
N9rth.  Bk.  Ky.  v.  Roosa,  13  Ohio,  334,  363. 

»  Murdock  v.  Katclift,  7  Ohio,  part  1,  119. 

*  37  Ohio  Laws,  44;  Swan's  Stat.  (ed.  1841)  289;  2  Swan  &  Critchf.  1142. 
[EeT.  Stat.  1880,  vol.  i.  p.  1047.  See,  also,  toI.  ii.  p.  1310.]  This  provision  is 
also  carried  into  the  statute  regulating  descents  and  distributions.  1  Swan  &  Critchf.  505, 
§20. 

0  2  Swan  &  Critchf.  1142,  note  2. 

■  Loring  v.  Melendy,  1 1  Ohio,  355. 
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by  calling  them  what  in  truth  they  are,  lands,  we  relieve  them 
from  all  doubt  as  to  the  principles  and  laws  which  shall  control 
them,  and  assign  to  them  a  certain  and  fixed  place  in  the  law. 
A  permanent  leasehold  estate  is  not  a  chattel,  but  is,  in  truth, 
land  carrying  the  fee.  Such  is  the  nature  of  the  estate,  and  so  it 
has  been  treated  and  considered  in  the  legislation  of  the  State. 
We  therefore  declare  that  permanent  leasehold  estates  are  lands, 
su^ed  to  all  the  rules  and  laws  which  attach  to  land  for  all  purposes." 

17.  If  the  doctrine  stated  in  these  broad  and  comprehensive 
terms  is  to  be  applied  in  its  full  extent,  the  qjaestlon  may  well 
arise,  as  already  remarked,  whether,  as  to  leasehold  estates  of 
permanent  duration,  the  right  of  dower  is  not  governed  by  a 
different  rule  from  that  which  properly  applies  to  leasehold 
estates  of  an  ordinary  character ;  and  whether,  indeed,  such  in- 
terests are  not  to  be  regarded,  to  all  intents  and  purposes,  as 
estates  of  inheritance,  and  therefore  as  falling  within  the  first 
clause  of  the  dower  act  giving  dower  in  al^  the  lands  of  which 
the  husband  was  seised  during  the  coverture,  and  not  within 
the  other  provision  which  manifestly  has  reference  to  mere 
equities  and  chattel  interests  of  which  the  husband  died  possessed. 
For  if  "  a  permanent  leasehold  estate  is  not  a  chattel,  but  is  in 
truth  land  carrying  the  fee;  and  if,  also,  such  estates  "  are  lands, 
subject  to  all  the  rules  and  laws  which  attach  to  land  for  all  pur- 
poses," as  declared  in  unqualified  terms  in  the  case  referred  to, 
the  result  above  indicated  would  seem  legitimately  to  follow. 
The  sweeping  effect  of  this  declaration  of  the  law  was  recognised 
by  the  Circuit  Court  of  the  United  States  for  the  District  of 
Ohio,  in  t^ie  case  of  McLean,  Assignee,  v.  Rockey,^  where,  in  a 
proceeding  by  the  assignee  of  a  bankrupt,  under  the  bankrupt 
law  of  the  United  States,  the  object  of  which  was  to  sell  lease- 
hold property  held  for  a  term  of  ninety-nine  years  renewable 
forever,  the  court  held,  on  the  authority  of  Loring  v.  Melendy, 
that  in  Ohio,  such  a  leasehold  is  real  estate,  and  therefore  dis- 
missed the  bill. 

18.  With  regard  to  the  decision  in  the  case  of  Loring  v. 
Melendy,  however,  it  is  to  be  remarked  that  it  gives  to  the  act 
of  1839  a  very  liberal  construction — more  liberal,  perhaps,  than 
the  fair  import  of  the  terms  employed  will  fully  warrant.  The 
purpose  and  intent  of  the  statute  appears  to  be  to  bring  perma- 
nent leasehold  estates  within  the  operation  of  the  statutes  regu- 

'  McLean,  Assignee,  v.  Eockey,  I  West.  Law  Jonr.  300. 
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lating  descents  and  diatributions  and  the  sale  of  real  estate  upon 
execution,  and  to  go  no  further.     And  it  may  be  further  ob- 
served that  the  circumstances  of  the  case  did  not  necessarily 
require  the  court  to  declare  as  law  the  broad  proposition  enun- 
ciated by  the  judge  who  delivered  the  opinion,  a  fact  which  is 
conceded  in  the  opinion  itself.    Nor  is  the  doctrine  there  laid 
down  founded  upon  the  express  letter  of  the  act,  but  appears, 
rather,  to  rest  upon  the  supposed  policy  which  led  to  its  enact- 
ment.    "In  thus  emancipating  permanent  leasehold  estates," 
the  judge  remarks,  "  from  a  name  too  narrow  to  convey  their 
idea,  and  rules  too  contracted  for  their  control,  we  are  only  car- 
rying out  the  policy  of  our  legislature  upon  this  subject.    And 
although  this  case  might  have  been  disposed  of  without  decid- 
ing this  point,  yet  as  it  fairly  comes  up,  and  was  the  point  upon 
which  the  case  was  reserved,  we  have  thought  proper  to  put 
this  doubtful  question  at  rest."    That  the  question  was  not  put 
at  rest,  however,  is  shown  by  the  subsequent  action  of  the  court. 
In  a  short  time  afterwards  grave  doubts  were  thrown  out  as  to 
the  correctness  of  the  obiter  opinion  above  discussed.     "The 
question  whether  a  lease  be  realty  or  personalty,"  said  the  chief 
justice,  "need  not  be  here  determined;  but  I  take  the  opportu- 
nity to  express  my  apprehension  that  the  case  reported  last 
year  (Loring  v.  Melendy  and  others,  11  Ohio  Rep.  355}  does  not 
conclude  this  point,  and  I  shall  be  ready  to  consider  it  when  it 
becomes  necessary."^    On  a  subsequent  occasion  the  court  again 
referred  tcT  Loring  v.  Melendy,  and  observed  'that  the  opinion 
delivered  in  that  case  upon  the  question  as  to  the  nature  of  a 
permanent  leasehold  estate,  was  not  qonsidered  by  all  the  court 
at  the  time.     "  Hence,"  they  added,  "  the  remark  made  in  the 
case  of  lessee  of  Boyd  v.  Talbeft,  12  Ohio  Rep.  213,  '  the  ques- 
tion whether  a  lease  be  realty  or  personalty,' is  open. "^    And 
after  considering  the  several  statutes  relating  to  the  subject,  and 
l"eviewing  the.authorities,  they  proceeded  to  dispose  of  the  ques- 
tion as  follows  :  "  We  hold,  then,  that  for  all  purposes  connected 
with  the  laws  regulating  judgments,  executions,  sales,  and  de- 
scents, permanent  leasehold  estates  are  to  be  regarded  as  if  they 
were  freeholds,  and  not  chattels."^    So  long  as  there  is  no  de- 

»  In  Boyd  v.  Talbert,  12  Ohio,  213. 
2  North.  Bk.  of  Ky.  a.  Roosa,  13  Ohio,  334. 

'  Approved  in  Buckingham  v.  Reeve,  19  Ohio,  399,  405.     See,  also,  McAlpin  v. 
Woodruff,  11  Ohio  State,  120,  128. 
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parture  from  this  sensible  construction  of  the  acts  of  1821  and 
1839,  the  law  with  respect  to  dower  in  leasehold  property  is 
entirely  free  from  difficulty.  A  permanent  leasehold,  interest 
is  to  be  proceeded  against  on  judgment  and  execution  as  if  it 
were  a  freehold  estate.  It  is  also  to  descend  to  the  heir  at  law 
as  realty,  and  not  go  to  the  administrator  as  personalty.  But 
in  all  other  respects,  and  for  all  other  purposes,  it  retains  the 
character  impressed  upon  it  by  the  common  law.  And  if  a 
husband  die  possessed  of  an  interest  in  lands  for  a  term  of  years, 
no  matter  what  may  be  the  extent  of  the  term,  his  widow  is  en- 
titled to  be  endowed  of  that  interest  in  proportion  to  its  duration 
and  value.  But  if  he  dispose  of  it  in  his  lifetime,  then  no  right 
of  dower  attaches.' 

Estates  at  will. 

19.  It  is  apparent,  from  what  has  been  already  said,  that  es- 
tates held  at  the  mil  of  the  lessor  are  not  subject  to  dower.  By 
the  rules  of  the  common  law,  a  copyholder  is,  strictly  speaking, 
a  tenant  at  will ;  and  it  is  well  settled  that  a~  copyhold  estate 
does  not  confer  a  right  of  dower.^  In  England,  by  special  cus- 
tom in  particular  localities,  a  widow  is  entitled  to  what  is  called 
her  freebench  in  copyhold  estates ;  and  this  interest,  which  is 
limited  to  the  estate  of  which  her  husband  died  seised,  and 
which  varies  in  extent  in  different  portions  of  the  country,  re- 
sembles, in  many  respects,  the  estate  of  dower,  and  sometimes 
receives  that  appellation.  It  is,  however,  purely  the  creature  of 
local  custom,  and  such  cu.stom  being  contrary  to  the  general 
rule  of  the  common  law,  when  alleged  to  exist  as  the  founda^ 
tion  of  a  right  of  dower,  or  freebench,  must  be  strictly  proved.* 
But  if  a  tenant  at  will  make  a  feoffment,  the  feofifee  is  estoppecj 
from  denying  the  seisin  of  the  feoffor  in  an  action  brought  by 
his  widow  to  recover  her  dower.* 

Wrongful  estates. 

20.  It  is  sometimes  said  that  a  right  of  dower  does  not  attach 

1  [See  Abbott  v.  Bosworth,  36  0.  605.] 

*  4  Co.  22,  a.,  22,  b.,  and  notes  ;  Shaw  v.  Thompson,  4  Co.  30,  b..;  Vin.  Abr.  Copy- 
hold, M.  d.  pi.  1  ;  O.  d.  pi.  1  ;  Dowor,  O.  a.  pi.  1  ;  Com.  Dig.  Copyhold,  K.  2 ;  Bac. 
Ab.  Copyhold,  C.  2  ;  Hob.  215,  216  ;  Park,  Dow.  48. 

8  Shaw  V.  Thompson,  4  Co.  30,  b.;  4  Co.  22,  ».,  22,  b.,  and  note  ;  Park,  Dow.  48. 
See,  also,  2  BI.  Com.  129,  and  notes. 

*  Taylor's  case,  cited  6  John.  Eep.  293  ;  Tud.  Cas.  44  j  I  Waslib.  Real  Prop.  191. 
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upon  what  is  termed  a  wrongful  estate,  that  is,  the  estate  of  a  dis- 
seisor, abator,  intruder,  or  the  like.     This  proposition  is  true 
only,  in  a  qualified  sense ;  for  until  the  wrongful  estate  has 
been  avoided  by  the  entry  or  action  of  the  person  entitled  to 
the  possession,  or  by  operation  of  the  law  of  remitter,  the  mere 
naked  seisin  of  the  husband,  though  wrongfully  acquired,  will 
support  a  right  of  dower  as  against  all  persons  deriving  title 
under  such  tortious  seisin.'     But  after  the  wrongful  estate  has 
been  determined  by  either  of  the  modes  above  mentioned,  the 
right  to  dower  therein  ceases  also.     Therefore,  if  the  owner  of 
an  estate  be  disseised,  and  the  disseisor  marry,  and  afterwards 
the  disseisee  enter  upon,  or  recover  against  the  disseisor,  the 
title  of  dower  in  the  wife  of  the  disseisor  is  defeated ;  and  if  the 
disseisor  die  seised,  and  his  heir  actually  endow  the  widow,  a 
recovery  of  the  lands  by  the  disseisee  against  the  heir  and  the 
widow,  will  terminate  the  dower  interest  of  the  latter.''    The 
difference  with  regard  to  the  defeasible  character  of  the  estate 
of  the  heir  and  of  that  of  the  widow  of  the  disseisor  is  thus 
stated  by  Littleton  :  "  Also  if  a  disseisor  die  seised,  &c.,  and  his 
heir  enter,  &c.,  who  endoweth  the  wife  of  the  disseisor  of  the 
third  part  of  the  land,  &c.,  in  this  case,  as  to  this  part  which  is 
assigned  to  the  wife  in  dower,  presently  after  the  wife  entreth 
and  hath  the  possession  of  the  same  third  part,  the  disseisee 
may  lawfully  enter  upon  the  possession  of  the  wife  into  the  same 
third  part.    And  the  reason  is  for  that,  when  the  wife  hath  her 
dower,  she  shall  be  a4judged  in  immediately  by  her  husband,  and  not 
by  the  heir ;  and  so  as  to  the  freehold  of  the  same  third  part  the 
descent  is  defeated.    And  so  you  may  see  that  before  the  endow- 
ment the  disseisee  could  not  enter  into  any  part,  &c.,  and  after  the 
endowment  he  may  enter  upon  the  wife,  &c.,  but  yet  he  can  not 
enter  upon  the  other  two  parts  which  the  heir  of  the  disseisor 
hath  by  the  descent.'"    As  to  the  lands  assigned  the  wife  in 
dower,  it  is  not  necessary  that  the  disseisee  should  resort  to  a 

1  Bro.  Dow.  pi.  50  ;  Fitz.  Dow.  98  ;  Perk.  ?  420 ;  Park,  Dow.  37,  141,  142  ;  Bis- 
set,  Est.  for  Life,  92,  93  ;  1  Hilliard,  Real  Prop.  147,  §  39.  [See  Toomy  v.  McLean, 
105  Mass.  122.]     See,  also,  ante,  ch.  12,  §?  31,  32,  and  ch.  14,  g  2. 

2  Countess  of  Berkshire  v.  Vanlore,  Winch,  77  ;  Poor  v.  Horton,  15  Barb.  485  j 
Park,  Dow.  141,  142  ;  Bisset,  Est.  for  Life,  92,  93  ;  4  Kent,  48. 

»  Litt.  sec.  293.  And  see  Co.  Litt.  240,  b.,  241,  a.;  Gilb.  on  Dower,  395.  "  The 
doctrine  contained  in  this  section  seems  to  apply  to  the  cases  of  a  recovery  suffered  by 
the  heir,  either  before  or  after  the  assignment  of  dower."  Butler's  note  (2),  Co.  Litt. 
241,  a. 
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real  action,  notwithstanding  a  descent  .cast,  for  the  endowment 
defeats  the  descent  quoad  those  lands,  and  the  disseisee  may 
therefore  bring  ejectment  against  the  dowress.*  But,  "  if  after 
the  dying  seised  of  the  disseisor,  the  disseisee  abate,  against 
whom  the  wife  of  the  disseisor  recover  by  confession  in  a  writ 
of  dower,  in  that  case,  though  the  descent  be  avoided  as  Little- 
ton here  saith,  yet  the  disseisee  shall  not  enter  upon  the  tenant 
in  dower,  because  the  recovery  was  against  himself,  but  if  he 
had  assigned  dower  to  her  in  pais,  some  say  he  should  enter 
upon  her."* 

21.  A  case  showing  the  operation  and  effect  of  the  law  of 
remitter  upon  the  right  ef  dower  in  wrongful  estates  is  given  by 
Fitzherbert :  "  If  a  man  have  title  of  action  to  recover  any  land, 
and  afterwards  he  entereth  and  dissdseth  the  tenant  of  the  land, 
and  dieth  seised,  and  his  heir  entereth,  the  heir  is  remUted  unto 
the  title  which  his  ancestor  had,  and  the  husband's  wife  shalt  lose 
the  dower ;  for  that  estate  which  the  husband  had  is  deter- 
mined, for  that  was  an  estate  in  fee  by  wrong,  and  the  heir  hath 
the  estate  in  fee  which  his  ancestor  had  by  right."^  This  case 
presents  a  marked  illustration  of  the  subtlety  and  refinement 
pervading  many  of  the  rules  of  the  ancient  common  law  relat- 
ing to  Real  Property.  A  technical  seisin  was  necessary  to  give 
dower ;  but  this  requisite  was  satisfied  by  a  possession  acquired 
and  maintained  without  Istwful  right.  And  if  a  man  had  title 
to  lands,  and  a  right  of  action  to  assert  it,  but  no  right  of  entry, 
and  he  nevertheless  entered,  he  was  treated  as  a  disseisor ;  his 
possession  was  referred  to  the  wrongful  seisin,  and  not  to  his 
lawful  title.  The  right  of  a  widow  to  dower  was,  in  like 
manner,  limited  to  the  wrongful  estate,  upon  the  principle 
before  noticed  that  she  was  in  immediately  by  her  husband, 
and  that  her  right  was  but  a  continuation  of  his  estate.  And 
yet  the  heir,  upon  entry  made  by  him,  by  operation  of  the  doc- 
trine of  remitter,  was  remitted  to  the  rightful  estate  of  his 
ancestor,  which,  as  it  over-reached  the  wrongful  seisin  upon 
which  the  right  of  the  widow  rested,  resulted  in  entirely  defeat- 
ing her  estate.  And  thus  by  an  arbitrary  rule  looking  to  the 
rigid  enforcement  of  subtle  distinctions  rather  than  the  admin- 

'  Co.  Litt.  240,  b.;  Park  on  Dower,  142,  note  (e). 

2  Co.  Litt.  241,  a. 

«  Fitz.  N.  B.  149.  (F.)  ;  Gilb.  on  Dow.  393.  In  the  case  supposed-the  disseisin  of 
the  rightfal  owner  must  have  occurred  before  the  marriage,  as  a  disseisin  daring  the 
coverture  could  not  impair  the  right  of  dower. 


372  THE  LAW  OF  DOWEK.  [CS.  XVII. 

istration  of  substantial  justice,  the  claims  of  the  heir  were  made 
to  override  those  of  the  widow,  even  to  the  extent  of  depriving 
her  of  the  provision  humanely  intended  for  her  support.'  The 
same  principle  is  said  to  be  applicable  where  a  tenant  in  tail 
discontinues  in  fee,  and  afterwards  marries,  and  during  the 
coverture  disseises  the  discontinueOj^  and  dies  seised.  In  this 
case  dower  is  denied  to  the  widow  upon  the  ground  that  the 
issue  is  remitted  to  the  ancient  entail,  and  the  estate  which 
the  husband  had  during  the  coverture  was  wrongful.  "  The 
heir,"  says  Fitzherbert,  "  is  in  of  another  estate  of  inheritance 
than  the  husband  had  during  the  coverture."*  "  She  shall  not 
be  endowed,"  observes  Lord  Coke,  "  for  that  the  fee  simple  is 
vanquished  by  the  remitter,  and  her  issue  hath  the  lands  by 
force  of  the  entail."^ 

This  arbitrary  and  merciless  principle  of  the  common  law 
never  formed  a  part  of  the  American  Law  of  Real  Property.' 

1  See  4  Kent,  48,  49. 

2  Fitzh.  N.  B.  149,  (F.)  ;  Dyer,  41,  a.;  Park,  Dow.  143,  144 ;  1  Greenl.  Cruise, 
181,  i  18. 

»  Co.  Litt.  31,  b. 

*  See  ch.  12,  J§  6,  7,  19.     See,  also,  1  HiUiard,  Keal  Prop.  (2d  ed.)  183,  g  33. 
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DOWER  IN  RENTS  AND  ANNUITIES. 
i  1-8.  Dower  in  rents,    s  |      J  9-12.  The  doctrine  as  to  annuities. 

Dower  in  rents. 

1.  It  is  an  established  rule  of  the  common  law,  that  if  man 
make  a  lease  of  his  lands  for  Ufe,  reserving  rent  to  himself  and 
his  heirs,  and  afterwards  marry  and  die,  his  widow  shall  neither 
be  endowed  of  the  reversion  in  the  lands  thus  demised,  nor  of 
the  rents  reserved.  She  can  not  have  dower  of  the  reversion, 
"  because  there  was  no  seisin  in  deed  or  in  law  of  the  freehold ; 
nor  of  the  rent,  because  the  husband  had  but  a  particular  estate 
therein,  and  no  fee  simple.'"  The  rent  in  such  case  passes 
exclusively  to  the  heir  as  an  incident  to  the  reversion. 

2.  But  if  the  husband,  before  marriage,  convey  lands  in  tail, 
reserving  rent  to  himself  and  his  heirs,  the  widow  will  be  enti- 
tled to  dower  in  the  rent;  "  because,"  says  Coke,  "  it  is  a  rent  in 
fee,  and  by  possibility  may  continue  forever."^  The  mere  state- 
ment of  this  proposition,  however,  implies  that  if  the  dopee  in 
tail  die  without  issue,  the  wife  of  the  donor  will  no  longer  be 
dowable  of  the  rent  reserved,  for  thereby  the  estate  tail  from 
which .  it  is  derived  is  determined,  and  as  a  necessary  conse- 
quence the  right  to  dower  ceases  also.  Thus,  it  is  said  in  Fitz- 
herbert's  Natura  Brevium,  that  "  if  a  man  make  a  gift  in  tail, 
reserving  rent  to  him  and  his  heirs,  and  afterwards  the  donor 
hath  a  wife,  and  the  tenant  in  tail  dieth  without  issue,  the  wife 
of  the  donor  shall  not  be  endowed  of  the  rent  because  the  rent 
is  extinct,  for  it  was  reserved  upon  the  estate  tail,  which  is 
ended."*  And  where  the  wife  has  actually  been  endowed  pre- 
viously to  the  termination  of  the  tenancy  in  tail,  her  dower  shall, 

»  Co.  Litt.  32,  a.,  208,  a.,  note  1 ;  Park,  Dow.  49  ;  Perk.  sec.  348,  467. 

«  Co.  Litt.  32,  n. 

»  Ktzh.  N.  B.  149,  G.;  Perk.  sec.  317. 
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nevertheless,  cease  with  the  determination  of  the  estate.'    In 
illustration  of  this  principle,  Jenkins  states  the  following  case : 
"  So  of  a  grant  of  rent  or  land  to  one  and  his  heirs  till  the  build- 
ing of  St.  Paul's  shall  be  finished :  if  this  contingency  happens, 
dower  shall  cease  as  in  the  other  case,  where,  after  dower,  the 
donee  dies  without  issue,  where  the  rent  is-  reserved  upon  the 
said  gift  in  tail."^    Another  case  tending  to  elucidate  this  pro- 
position is  as  follows :  "  If  A.  grants  a  rent  out  of  certain  lands 
to  B.  and  his  heirs,  provided  that  if  B.  die,  his  heirs  being  within 
age,  that  during  the  non-age  the  terre-tenant  shall  be  quit  of 
the  rent,  and  B.  marries  and  dies,  his  heir  within  age,  and  the 
wife  of  B.  recovers  dower  of  the  rent,  execution  shall  be  stayed 
till  the  heir  comes  to  full  age.'"    This  case  is  referred  to  as  show- 
ing that  if  the  rent  had  been  made  to  cease  absolutely  upon  the 
event,  the  dower  interest  would  also  have  been  at  an  end.*    To 
the  foregoing  may  be  added  the  following  from  Plowden,  which, 
though  not  precisely  in  point,  nevertheless  very  clearly  illustrates 
the  rule :  "  If  a  man  makes  a  gift  in  tail  rendering  rent,  and 
afterwards  the  donor  takes  a  wife,  she  shall  be  endowed  of  the 
rent ;  but  if  the  donee  is  a  woman  who  dies,  and  her  husband  is 
tenant  by  the  curtesy  of  the  land,  and  afterwards  the  issue  in 
tail  die  without  issue,  now  the  wife  of  the  donor  shall  not  have 
dower  of  the  rent;  for  her  title  of  dower  was  to  be  endowed  of 
the  rent  of  inheritance ;  and  there  can  not  be  an  inheritance  in 
the  rent  longer  than  the  inheritance  in  the  land  endures ;  and 
so  the  one  is  in  respect  of  the  other ;  and  since  her  title  was 
to  be«endowed  of  the  rent  of  inheritance,  and  now  the  rent  is 
changed  into  a  rent  for  life  only,  and  so  is  another  degree  before 
the  execution  of  her  estate,  it  shal  I  never  be  executed,  for  it 
would  be  repugnant  in  itself."" 

3.  A  clear  distinction  exists,  in  principle,  between  the  case  of 
a  gift  of  lands  in  tail,  reserving  rent  to  the  donor  and  his  heirs, 
and  the  granting  of  a  rent  in  tail,  issuing  out  of  lands,  and  care 
should  be  taken  not  to  confound  the  two  classes  of  cases.  For, 
while  in  the  former  case  dower  may  be  claimed  in  the  rent  by 

•  Arg.  Moore,  39,  pi.  126  ;  Park,  Dow.  161-3.     The  rale  is  the  same  as  to  curtesy. 
2  Jenk.  Cent.  4  Ca.  6. 

>  Fitzb.  N.  B.  149,  G.,  note  (o.);  Corhet's  case,  1  Co.  87,  a.;  Perk.  sec.  327; 
Plow.  156  ;  Jenk.  Cent.  4,  pi.  6. 

•  Park,  Dow.  163,  164. 

«  Plow.  155.     See,  also,  ante,  ch.  13,  g  12,  and  ch.  14,  J  14. 


CH.  XVIII.J  RENTS    AND    ANNUITIES.  375 

the  wife  of  the  donor  during  the  continuance  of  the  tenancy, 
yet,  as  we  have  just  seen,  her  right  falls  with  the  determination 
of  the  tenancy,  even  after  assignment.  But  where  a  rent  is 
granted  in  tail,  the  wife  of  the  grantee  may  have  dower  tiierein, 
although  the  tenancy  be  determined  by  the  death  of  her  hus- 
band without  issue.  This  point  is  very  clearly  and  succinctly 
stated  by  Jenkins :  "A  grantee  of  a  rent  in  fee,  or  in  tail,  lakes 
a  wife,  and  dies  without  an  heir ;  his  wife  shall  be  endowed.'" 
And  it  makes  no  difference  in  this  respect  whether  the  rent  be 
already  in  esse,  or  granted  de  novo.  The  rule  is  the  same  in 
either  case.*  This  doctrine  is  founded  upon  the  old  common 
law  principle  that  dower  is  a  right  or  privilege  annexed  to  the 
estate  of  the  husband,  and  forming  part  thereof.'  According  to 
that  principle  the  right  of  dower  is  embraced  in  the  limitation 
of  the  original  estate,  and  the  r-^nt,  therefore,  is  as  much  m  esse 
for  the  purposes  of  dower  after  the  termination  of  the  tenancy  in 
tail,  as  it  was  for  the  purposes  of  that  estate  during  its  exist- 
ence. Nor  does  it  affect,  the  question,  as  regards  the  right  of 
the  widow,  that  there  is  no  person  entitled  in  law  to  the  remain- 
ing two-thirds  of  the  rent.* 

4.  The  foregoing  discussion  has  rendered  it,  in  a  measure, 
unnecessary  to  add  here,  that  where  a  grant  is  made  in  fee  of 
rent  issuing  out  of  lands,  the  wife  of  the  grantee  may  claim 
dower  therein — a  doctrine  that  is  well  settled.  And,  as  in  the 
case  just  considered  with  reference  to  a  tenancy  in  tail  of  a  rent, 
the  death  of  the  grantee  without  heirs,  whereby  his  estate  is  de- 
termined, does  not  impair  the  right  of  the  widow  to  her  dower. 
She  may  still  prosecute  her  claim  to  be  endowed  of  the  rent, 
and  the  law  will  enforce  and  protect  such  claim.* 

5.  It  is  laid  down  by  Perkins  that  if  a  man  seised  of  a  rent 
charge  in  fee,  purchase  the  inheritance  of  the  lands  out  of  which 

'  Jenk.  p.  5,  Ca.  6.     See,  also,  Co.  Litt.  30,  a.,  Lord  Hale's  notes. 

2  Park,  Dow.  161.  But  see  opinion  of  Lord  Chancellor  Talbot,  contra,  as  to  rents 
de  novo  in  an  expired  estate  tail,  Chaplin  v.  Chaplin,  3  F.  Wms.  229,  and  Mr.  Park's 
comments  thereon.  Park,  Dow.  160-2. 

»  Paine's  case,  Co.  207,  34,  a.;  208,  34,  b.;  Earl  of  Bedford's  case,  7  Co.  67,  68, 
9,  a.  See,  also,  Co.  Litt.  31,  b.,  241,  a.;  Perk.  sec.  317  ;  Fitzh.  N.  B.  149.  G.;  Bro. 
Dow.  pi.  86  ;  4  Kent,  49.  The  principle  here  alluded  to  is  more  fully  considered,  ante, 
ch.  13,  ??  12-14,  and  eh.  14,  §§  15-38. 

*  Park,  Dow.  160-2. 

'  Co.  Litt.  32,  a.;  Jenk.  Cent.  p.  5,  Ca.  6.  See  Lord  Hale's  notes,  Co.  Litt.  30,  a., 
with  respect  to  curtesy  ;  Park,  Dow.  158-60  ;  Chase's  case,  1  Bland,  227  ;  1  Vyashb. 
Real  Prop.  167,  J  24. 
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the  rent  issues,    his  wife  must  elect  of  which   she   will   he 
endowed.*    And   this  appears  to  be  law  at  the  present  day.^ 
The  author  last  referred  to,  however,  extends  this  principle  to 
the  case  of  a  feoffment  in.  fee  by  the  husband,  reserving  rent, 
and  maintains  that  the  widow  must  elect  to  be  endowed  either 
of  the  lands  or  of  the  rent ;  and  that  if  she  make  choice  of  the 
former,  she  shall  hold  the  part  assigned  her,  discharged  of 
the  latter.^     The   authority   cited   and   relied   upon   for  this 
position  is  Perkins,  section  324.     It  has  been  doubted  whether 
this   authority  supports  the  doctrine  thus  laid   down.    The 
section  in  question  reads  as  follows,  the  words  in  brackets,  how- 
ever, being  inserted  by  Mr.  Greening,  the  accomplished  English 
editor  of  Perkins :  "And  some  persons  hold  opinion  that  in  a 
special  case,  a  wife  shall  be  endowed  of  land,  and  also  of  a  rent 
issuing  out  of  the  same  land  :  And  therefore,  they  say,  that  if  a 
man  be  seised  of  four  acres  of  land  in  fee,  and  take  a*wife,  and 
enfeoff  a  stranger  thereof  by  deed  indfented,  rendering  unto  him 
and  his  heirs  three  shillings  rent,  with  a  clause  of  distress,  and 
die ;  and  the  feoffee  endows  the  wife  of  the  feoffor  of  the  third 
part  of  the  land,  the  land  which  is  assigned  to  her  in  dower  is 
discharged  of  the  rent,  and  the  whole  rent  is  issuing  out  of  the 
residue  of  the  land :  [And  she  shall  be  endowed  of  this  rent, 
also :]  And  the  reason  is,  because  the  wife  shall  be  endowed  of 
the  best  possesion  which  her  husband  had  during  the  cover- 
ture ;  and   the   husband  was   seised   of  this   land  during  the 
coverture  discharged  of  the  rent ;  and  so,  &c.     And  this  rent  is 
a  rent  charge,  and  doth  not  come  ju  lieu  of  the  land ;  and  the 
husband  had  an  estate  in  fee  in  the  rent  during  the  coverture." 
Mr.  Greening  appends  to  this  section  the  following  observations : 
"The  words  between  the  brackets  in  this  section  are  not  in  the 
text  of  any  copy  of  the  work  which  the  editor  has  seen,  but 
appear  wanting  to  complete  the  sense  of  the  section ;  and  the 
position  is  taken  to  be  law.     With  regard  to  the  wife's  right  to 
dower  in  the  land  discharged  of  the  rent,  there  can  be  no  differ- 
ence of  opinion  ;  and  as  the  rent  charge  must  be  construed  to 
be  granted  by  the  feoffee,  it  is  a  new  purchase  by  the  husband, 
(Co.  Litt.  12,  b.)  of  which  he  was  seised  in  fee,  and  of  which 
prima  fade  the  wife  is,  therefore,  dowable;  and  the  considera- 
tion for  the  rent,  or  the  land  upon  which  it  is  charged,  could 

»  Perk.  sec.  320.  »  1  Boper,  Hnsb.  an*  Wife,  345. 

3  1  Roper,  Husb.  and  Wife,  by  Jacob,  347,  348. 
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not  be  regarded  by  the  law ;  or  if  it  were,  would  not  vary  the 
construction.  This  case  is  clearly  dififerent  from  that  cited 
1  Inst.  150  a.,  and  put  by  Hale  in  his  note  to  Co,  Litt.  12,  b., 
where  the  wife  was  entitled  to  an  estate  for  life  in  the  whole 
rent  by  purchase.  The  case  of  dower  on  an  exchange,  it  will 
be  recollected,  is  an  exception,  not  a  rule.  Mr.  Roper  (Husband 
and  Wife,  1,  345)  says,  the  wife  shall  elect  between  the  land  and 
the  rent,  and  cites  this  section  as  his  authority ;  it  does  not 
appear  to  support  him.  The  point  is  noticed,  and  some  refer- 
ences upon  it  given  in  Fitz.  Abr,  tit.  Dower,  pi.  63.'" 

6.  An  estate  for  years,  whether  created  before  or  after  mar- 
riage ;  and  if  after  marriage  whether  the  wife  join  therein  or 
not,  interposes  no  obstacle  to  a  claim  of  dower.^  In  every  such 
case  the  wife  is  entitled  to  be  endowed  of  the  reversion  in  fee, 
and  also  of  a  proportionate  part  of  the  rent  as  incident  to  the 
reversion.*  "  If  the  husband  maketh  a  lease  for  years  reserving 
a  rent,  and  taketh  wife,  the  husband  dieth,  the  wife  shall  be 
endowed  of  the  third  part  of  the  reversion  by  metes  and  bounds, 
together  with  the  third  part  of  the  rent,  and  execution  shall  not 
cease  during  the  years.  And  herewith  agreeth  the  common 
experience  at  this  day."*  This  rule  was  applied  by  the  Supreme 
Court  of  the  United  States  in  a  case  where  the  wife  joined  in 
the  execution  of  the  lease,  upon  the  principle,  it  would  seem, 
that  a  release  from  the  wife  to  the  lessee  amounts  only  to  a 
confirmation  of  his  title.^  And  a  similar  decision  has  been 
made  in  New  York,  the  court  holding  that,  as  between  the  wife 
and  the  heirs  of  the  husband,  such  a  release  by  her  is  no 
relinquishment  of  her  right  of  dower.' 

7.  But  where  no  rent  is  reserved  in  a  lease  made  by  the  hus- 
band before  marriage,  or  by  the  husband  and  wife  after  mar- 
riage, in  either  case,  the  wife,  although,  entitled  to  her  dower  in 
the  lands  demised,  will  nevertheless  take  it  subject  to  the  term, 

1  See,  also,  Perk.  sec.  326,  and  note  to  that  section. 

2  See  ante,  ch.  11,  ??  5,  11,  12. 

>  Co.  Litt.  29,  b.,  32,  a.,  208,  a,,  note  1  ;  Vin.  Abr.  tit.  Dower,  283,  pi.  7  ;  Park, 
Dow.  77  ;  1  Greenl.  Cruise,  17S,  ?  9  ;  Wheatley  v.  Best,  Cro.  Eiiss.  564  ;  Stoughtonr. 
Leigh,  1  Tpunt.  402  ;  Herbert  ».  Wren,  7  Cranch,  370  ;  Williams  ».  Cox,  3  Edw.  Ch. 
1 78  ;  Weir  v.  Humphries,  4  Ired.  Eq.  264  ;  4  Kent,  40  ;  1  Hilliard  on  Keal  Prop. 
(2d  ed.)  134,  J  46  ;  Perk,  by  Greening,  sec.  348,  note.  fBoyd  ».  Hunter,  44  Ala. 
705.] 

*  Co.  Litt.  32,  a.,  32,  b.,  208,  ».,  note  1. 

6  Herbert  v.  Wren,  7  Cranch,  370 ;  1  Hilliard  on  Real  Prop.  (2d  ed.)  184,  i  46. 

e  WilUams  v.  Cox,  3  Edw.  Ch.  178. 
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and  with  a  cessat  execibtio  during  the  term,  and  she  can  neither 
enter  nor  receive  any  profit  until  it  has  terminated.*  This,  if 
the  term  be  of  long  duration,  virtually  deprives  her  of  her 
dower.  In  like  manner,  where  there  is  a  gift  by  will  to  one  for 
a  term,  with  remainder  to  another  in  fee,  the  wife  of  the  latter, 
though  she  has  a  right  of  dower,  takes  it  subject  to  the  existing 
term,  fhe  same  rule  applies  to  all  chattel  interests  in  lands,  as 
well  as  to  terms,  strictly  speaking.  Thus,  where  a  testator  de- 
vised a  cotton  factory  and  all  its  appurtenances  to  his  three 
children,  to  be  equally  divided  among  therfi,  as  also  the  profits, 
when  the  youngest  should  arrive  at  twenty-one  years  of  age, 
and  in  the  mean  time  the  factory  was  to  be  carried  on  under 
the  sole  management  and  direction  of  the  executor  until  such 
period  of  division,  and  the  profits  were  to  be  sufiered  to  accu- 
mulate; and  one  of  the  children  died  before  such  period,  leaving 
a  widow,  it  was  held  that  although  this  was  such  a  chattel  in- 
terest in  the  executor  as  did  not  prevent  the  assignment  of 
dower  to  the  son's  widow,  yet  that  it  had  the  effect  to  postpone 
the  enjoyment  of  the  dower  interest  until  the  time  appointed 
for  the  division.^  And  although  where  rent  is  reserved  upon  a 
lease  for  years,  the  wife  is  entitled  to  be  endowed  of  the  rent, 
and  the  judgment  in  such  case  is  general,  giving  her  dower  in 
the  rent  and  the  reversion,  yet  the  execution  is  special,  and  the 
sheriff  is  not  authorized  nor  required  to  oust  the  tenant,  but 
merely  to  enter  and  demand  seisin  for  the  widow.' 

8.  It  has  been  already  stated  that  at  common  law  no  right  of 
dower  attaches  upon  an  estate  pur  autre  vie,  even  where  such 
estate  is  made  descendible  to  the  heirs  of  the  grantee  as  special 
occupants.^  This  principle  extends  also  to  rents  granted  pur 
autre  vie;  as  where  a  rent  is  granted  to  A.  and  his  heirs  dur- 
ing the  life  of  B.  The  wife  of  A.  has  no  right  of  dower  in  such 
rent.° 

1  Co.  Litt.  208,  a.,  note  1  ;  Williams  v.  Wray,  1  P.  Wms.  137  ;  Park,  Dow.  77,  78 ; 
Weir  V.  Humphries,  4  Ired.  Eq.  264,  274,  275  ;  1  Hilliard,  Real  Prop.  (2d  ed.)  134, 
§  46.  This  is  the  rule  at  law.  In  equity,  however,  relief  is  given  the  dowress  as  against 
the  heir  or  devisee  of  the  husband  where  the  term  is  attendant  upon  the  reversion,  that 
is  to  say,  where  it  is  held  in  trust  for  those  interested  in  the  inheritance,  or  is  satisfied  ; 
though  in  the  English  courts  the  rule  is  otherwise  as  to  a  purchaser.  See  Park,  Dow, 
ch.  17,  and  post,  ch.  23,  ?  3,  note. 

2  Weir  ».  Humphries,  4  Ired.  Eq.  264,  275. 

3  1  Hilliard,  Real  Prop.  134,  note.' 
*  Ante,  ch.  17,  §§  1,  2. 

6  Gawen  v.  Ramtes,  Cro.  Eliz.  804  ;  Park,  Dow.  48,  49. 
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Annuities. 

-9.  Strictly  speaking,  an  annuity  is  mere  personal  estate,  and 
therefore  not  subject  to  dower.*  The  distinction  between  an 
annuity  merely,  and  a  rent  issuing  out  of  or  chargeable  upon 
lands,  is  very  clearly  marked  in  the  books.  The  one  charges 
the  person  only,  and  although  granted  in  fee  is  nevertheless 
treated  as  personalty.  The  other  is  a  burden  imposed  upon, 
and  issuing  out  of  lands.^  "  If  I,  by  my  deed,  for  me  and  my 
heirs,"  says  Lord  Coke,  "  grant  an  annuity  to  a  man  and  the 
heirs  of  his  body,  for  that  this  only  chargeth  my  person,  and 
concerneth  no  land,  nor  savoreth  of  the  ifealty."*  And  in  Doc- 
tor and  Student,  some  of  the  points  of  difference  between  a  rent 
and  an  annuity  are  thus  stated:  " Every  rent,  be  it  rent  ser- 
vice, rent  charge,  or  rent  seek,  is  going  out  of  land.  Also  of  an 
annuity  there  lieth  no  action,  but  only  a  writ  of  annuity ;  but 
of  a  rent  the  same  action  may  lie  as  doth  of  land.  Also  an  an- 
nuity is  never  ta^en  for  assets,  because  it  is  no  freehold  in  the 
land,  nor  shall  it  be  put  in  execution  upon  a  statute  merchant, 
statute  staple,  or  elegit  as  a  rent  may."^  Fitzherberfc  refers  to 
the  old  proceeding  by  writ  of  annuity  in  the  following  terms  : 
"  A  writ  of  annuity  lieth  in  case  where  a  man  granteth  unto 
another  a  yearly  rent  for  life,  or  for  years,  or  in  fee,  out  of  his 
lands,  or  out  of  his  coffers,  or  to  receive  from  his  person  yearly 
at  a  certain  day ;  now  the  grantee  may  sue  a  writ  of  annuity 
for  the  same,  &c.,  if  he  be  behind  at  the  day  of  payment,  &c. 
And  if  it  be  granted  out  of  the  land,  with  a  clause  of  distress, 
then  he  may  choose  either  to  distrain  for  the  same,  and  make  it 
a  rent  charge,  or  he  may  bring  a  writ  of  annuity  for  the  same. 
But  if  he  bring  a  writ  of  annuity  for  it,  if  the  defendant  appear, 
and  the  plaintiff  declare  thereupon,  then  he  can  not  distrain 
for  it  after.  And  in  like  manner  if  he  do  distrain  for  it  and 
avow,  then  he  shall  not  sue  a  writ  of  annuity  for  the  same  rent. 
But  if  a  man  grant  a  yearly  rent  for  life,  for  years,  or  in  fee,  and 
doth  not  express  in  the  grant  that  it  shall  be  taken  out  of  any 
lands  or  tenements,  nor  any  distress  granted  for  non-payment 

1  Co.  Litt.  32,  a.;  Perk.  sec.  347  ;  1  Roper  on  Husb.  and  Wife,  344  ;  (32  Law  Lib.); 
Macqueen  on  Husb.  and  Wife,  170  ;  Park  on  Dower,  111  ;  (11  Law  Lib.)  ;  1  Washb. 
Keal  Prop.  167;  ?  24. 

«  Ibid  ;  2  Bl.  Com.  40. 

»  Co.  Litt.  20,  a. 

*  Doct.  and  Stud.,  dial.  1,  eh.  30;  see,  also,-ch.  3. 
1,- 
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thereof,  then  it  is  merely  taken  for  an  annuity ;  and  he  shall  not 
have  any  other  remedy  for  the  same  but  a  writ  of  annuity.'" 

10.  Where  an  annuity  is  granted,  as  in  the  case  put  by  Fitz- 
herbert,  so  as  to  bind  both  the  person  and  the  real  estate  of  the 
grantor,  there  is  no  doubt  that  the  grantee  has  his  election, 
either  to  bring  a  writ  of  annuity,  treating  his  demand  as  a  per- 
sonal one  only,  or  to  distrain  upon  the  land  as  for  a  real  interest 
A  grant  of  this  character  is,  in  substance,  the  creation  of  a  rent 
charge,  with  a  power  of  election  in  the  grantee  or  his  heirs — 
always  incident  to  an  estate  thus  created — to  convert  it  into  a 
simple  annuity.  Upon  such  election  being  made,  and  the 
proper  steps  taken  to  perfect  it,  the  estate  loses  its  character  of 
a/real  hereditament,  and  from  thenceforth  becomes  mere  per- 
sonalty.^ And  from  this  condition  of  the  law  it  results  that, 
although  a  widow  is  entitled  to  be  endowed  of  a  rent  charge  so 
long  as  it  retains  that  character,'  yet  it  is  in  the  power  of  the 
husband  to  defeat  her  claim  by  electing  to  take  the  rent  charge 
as  a  personal  annuity,  and  bringing  a  writ  of  annuity,  which  is 
a  mere  personal  remedy,  to  enforce  it  as  such.  So,  also,  if  the 
husband  die  before  distress  and  avowry  made,  or  before  electing 
to  proceed  by  writ  of  annuity,  the  heir,  by  resorting  to  this  pro- 
ceeding, may,  in  like  manner,  deprive  the  widow  of  her  dower. 
Nor  is  it  necessary  that  he  should  recover  judgment  upon  his 
writ ;  it  is  sufficient  that  he  proceed  no  further  than  the  filing 
of  a  declaration,  for  thereby  his  election  is  fixed,  and  the  rent 
charge  will  be  converted  into  a  personal  annuity,  and  the  lands 
be  forever  discharged  from  the  real  remedy  by  distress.*  But 
nothing  short  of  such  election  in  a  court  of  record  by  suing  out 
the  writ  of  annuity,  and  a  recovery  therein,  or  declaring  in  the 
action,  can,  at  common  law,  defeat  the  ^ight  of  dower.  If  the 
husband  die  without  having  made  an  election,  and  afterwards 
the  widow  institute  proceedings,  against  the  heir  for  dower,  he 
can  not  defeat  her  action  by  claiming  to  hold  the  rent  charge 
as  an  annuity,  for  he  can  not  make  his  election  by  claim  merely, 
but  he  must  sue  out  his  writ ;  and  if,  before  declaration  filed, 

1  Fitzh.  N.  B.  152. 

2  Litt.  sec.  219  ;  Co.  Litt.  144,  b.,  145,  a.;  Perk.  sec.  373;  2  Bl.  Com.  40,  and 
note. 

»  Perk.  sec.  347. 

*  Perk.  sec.  373  ;  Litt.  sec.  219  ;  Co.  Litt.  32,  a.,  144,  b.,  145,  a.;  Sprint  v.  Hicks, 
2  Bulst.  148  ;  2  Bl.  Com.  40,  note ;  Park,  Dow.  Ill  ;  1  Roper,  Husb,  and  Wife,  344, 
345  ;  1  Greenl.  Cruise,  188,  ?  35  ;  1  Billiard  on  Keal  Prop.  251,  J  76. 
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the  widow  can  recover  judgment  against  him,  her  right  to  dower 
will  be  established,  and  made  absolute.^ 

11.  In  the  case  of  Earl  of  Stafford  v.  Buckley,*  it  was  held 
that  a  perpetual  annuity  granted  by  Charles  II.  out  of  the  4 J 
per  cent,  duties  payable  for  exports  and  imports  at  Barbadoes, 
was  a  personal  inheritance,  and  although  descendible,  had  no 
relation  to  lands  or  tenements,  and  in  no  respect  partook  of  the 
nature  of  a  rent.  And  in  the  case  of  Lady  Holdernesse  v.  The 
Marquis  of  Carmarthen,'  before  Lord  Thurlow,  an  annuity 
charged  upon  the  post  office  until  the  sum  of  one  hundred 
thousand  pounds  should  be  paid,  in  order  to  be  laid  out  in  land, 
was  held  to  be  a  personal  annuity,  and  that  its  character  was 
not  affected  by  reason  of  the  purpose  for  which  the  fund  was  to 
be  raised.  According  to  the  opinion  of  the  lord  chancellor,  the 
peculiar  character  of  the  grant,  and  the  circumstances  attending 
it,  prevented  the  court  from  treating  the  fund  as  money  directed 
to  be  laid  out  in  land.* 

12.  In  Maryland  it  was  held  that  a  legacy  in  these  words — 
"  I  give  and  bequeath  to  A.  the  sum  of  $6000,  as  an  annuity,  to 
be  paid  her  out  of  the  profits  of  my  real  estate  annually  " — con- 
stituted an  annuity,  and  not  a  rent  charge.^  It  is  said,  however, 
that  in  Virginia,  dower  is  allowed  upon  annuities,  as  well  as 
rents,  charged  upon,  or  issuing  out  of  real  estate." 

I  Oo.  Litt.  144,  b.,  145,  a.;  Fitzh.  N.  B.  152,  a.,  and  authorities  cited  in  preceding 
note.  As  to  the  distinction  taken  by  Lord  Chancellor  Talbot  between  a  rent  charge 
de  novo  and  one  already  in  eise,  in  which  an  estate  of  inheritance  is  created,  see  Chaplin 
V.  Chaplin,  3  P.  Wms.  229.  ' 

'  Earl  of  Staiford  v.  Buckley,  2  Vesey,  Sr.  170.  See  a  MS.  note  of  thisniase  cited 
by  Mr.  Hargrave,  Co.  Litt.  20,  a.,  note  4. 

'  Holdernesse  ».  Carmarthen,  1  Bro.  C.  C.  377. 

*  See,  also.  Turner  v.  Turner,  Ambl.  782  ;  Priddy  v.  Rose,  3  Merir.  86,  93  ;  Buck 
eridge  v.  Ingram,  2  Ves.  Jr.  662,  665  ;  Aubin  v.  Daly,  4  Bam.  &  Aid.  59,  6  Eng.  0. 
L.  349. 

'  Bobinson.  v.  Townshend,  3  Gill  &  John.  413 ;  see,  also,  Chase's  case,  1  Bland, 
227. 

"  1  Billiard,  Seal  Prop.  (2d  ed.)  145,  I  26. 
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At  common  law  estate  of  cestui  que  use  not  subject  to  dower. 

1.  The  system  of  Uses,  as  it  originally  existed  in  England, 
was  borrowed  from  the  civil  law,  which  recognised  a  distinction 
between  a  right  to  the  enjoyment  of  the  rents  and  profits  of 
land,  and  a  right  of  property  in  the  land  itself ;  and  it  owes  its 
introduction  into  that  country  to  the  ingenious  efforts  of  the  re- 
ligious corporations  of  the  realm  to  avoid  the  operation  of  the 
various  disabling  acts  known  as  the  Statutes  of  Mortmain,  by 
which  the  English  parliament  sought  to  restrict  those  bodies  in 
the  acquisition  of  real  property.  These  disabling  acts,  by  their 
terms,  related  solely  to  legal  estates,  equitable  estates  in  land  at 
that  time  being  comparatively  unknown.  In  order  to  evade 
these  enactndents,  and  avoid  the  forfeitures  imposed  thereby,  the 
clergy  resorted  to  the  expedient  of  procuring  conveyances  of 
land  intended  for  the  church,  to  be  made  to  individuals,  with 
the  understanding,  however,  that  the  church  should  be  entitled 
to  the  beneficial  enjoyment  of  the  land  thus  conveyed.  By  this 
mode  of  conveyance  the  legal  title  became  separated  from  the 
beneficial  ownership;  but  as  the  common  law  took  no  notice  of 
this  beneficial  interest,  the  church  would  have  been  powerless 
to  compel  a  performance  of  the  understanding  upon  which  the 
estate  was  conveyed,  and  in  many  instances  would .  have  been 
deprived  of  the  fruits  of  her  ingenious  device,  had  it  not  been 
for  the  interposition  of  the  Courts  of  Chancery  in  her  behalf 
At  that  period,  these  courts  were  almost  exclusively  under  the 
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control  of  ecclesiastics,  and  they  speedily  assumed  jurisdiction 
of  this  class  of  conveyances,  upon  the  ground  that  they  affected 
the  conscience  of  the  grantee  of  the  legal  title,  and  therefore  were 
the  legitimate  subject  of  equitable  cognisance.  The  Courts  of 
Chancery,  having  thus  acquired  jurisdiction  of  conveyances  to 
uses,  protected  the  interest  of  the  beneficiary,  or  cestui  que  use, 
and  by  their  decrees  secured  to  that  interest  substantially  all  the 
benefits  attaching  to  the  possession  of  the  legal  estate.  Indeed, 
estates  held  in  this  manner  gradually  came  to  be  regarded  as 
possessing  many  advantages  over  estates  transferred  in  the 
usual  form.  It  was  determined  that  lands  held  by  way  of  use 
were  exonerated  from  the  burdens  pertaining  to  the  feudal  ten- 
ure ;  that  they  were  not  liable  to  forfeiture  for  treason,  and  were 
discharged  from  other  burdens  incident  to  the  ordinary  legal 
estate.  The  practice  of  conveying  lands  in  this  manner  being 
thus  fostered  and  encouraged,  speedily  grew  into  a  regular  sys- 
tem, and  became  a  common  mode  of  assurance.  By  the  end  of 
the  fifteenth  century,  a  large  proportion  of  the  real  property 
of  England  was  held  under  conveyances  to  uses.* 

2.  One  of  the  advantages  secured  by  this  mode  of  conveyance, 
was  the  avoidance  of  the  right  of  dower.  The  estate  of  dower 
being  regarded  at  common  law  as  a  strictly  legal  right,  and  as 
attaching  only  upon  a  legal  seisin,  it  followed  that  the  courts  of 
law  would  not  entertain  a  claim  thereto  in  the  estate  of  the 
cestui  que  use.  But  no  such  reasoning  was  applicable  in  the 
courts  of  equity.  These  courts  had  made  the  estate  of  the  cestui 
que  use  subject,  in  many  respects,  to  the  incidents  of  legal  estates, 
and  a  consistent  adherence  to  principle  would  seem  to  have  Re- 
quired them  to  embrace  within  the  operation  of  the  rule  thus 
applied,  the  incidents  of  curtesy  and  dower.  But  they  refused 
so  to  do,  and  it  became  the  established  doctrine,  as  well  in  courts 
of  equity  as  in  courts  of  law,  that  the  estate  of  the  cestui  que  use 
was  not  subject  to  either  curtesy  or  dower.'  No  very  satisfac- 
tory reason  has  been  assigned  for  the  adoption  of  this  rule  by 
the  courts  of  equity.  Chief  Baron  Gilbert  supposes  they  would 
not  allow  the  trustee  to  be  seised  to  the  use  of  any  person  not 

1  2  Bl.  Com.  268,  327-332  ;  Walker's  Anier.  Law,  299,  300  ;  Williams,  Eeal  Prop. 
157  ;   1  Sand.  Uses,  15  ;  2  Fonblanque's  Eq.  ?  3 ;  2  Washb.  Eeal  Prop.  91  et  seq. 

'  Perk.  sec.  349,  457,  and  notes  by  Greening  ;  Gilb.  Uses,  48,  49,  and  n.  4,  5  ;  1 
Sand.  Uses,  65  ;  Shep.  Touch.  504  ;  Bac.  Ab.  Curtesy,  B.,  Uses,  B.,  6 ;  1  Co.  123, 
a.;  4  Co.  1,  b.;  Dy.  II,  pi.  47  ;  Banks  v.  Sutton,  2  P.  Wms.  700,  714 ;  Chaplin  v. 
Chaplin,  3  P.  Wms.  229,  233,  234. 
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expressly  named  in  the  trust,  and  for  that  reason  excluded  cur- 
tesy and  dower  from  this  description  of  estate.'  Mr.  Park  sug- 
gests that  possibly  courts  of  equity,  considering  such  interests 
only  as  arose  by  contract,  the  proper  subjects  of  theit  jurisdic- 
tion, looked  upon  dower  as  a  right  arising  solely  by  implication 
of  law,  and  therefore  not  within  the  pale  of  equitable  cogni- 


Effect  of  the  Statute  of  Uses  upon  the  right  of  dower. 

3.  The  Statute  of  Uses,  enacted  in  the  27th  of  Henry  VIII. 
(1535,/  was  intended  to  correct  the  evils  that  had  grown  out  of 
the  system  of  conveying  real  property  to  uses,  which  had  be- 
come so  extensive  as  to  call  loudly  for  legislative  interference 
and  reform.  The  intention  of  this  statute  was  to  destroy  the 
double  property  in  land  resulting  from  the  introduction  of  uses ; 
not  by  destroying  the  use,  but  by  changing  it  from  an  equita- 
ble to  a  legal  estate.  Accordingly  it  was  enacted,  in  substance, 
that  whenever  one  person  was  seised  of  land  for  the  use  of 
another,  he  who  had  the  use  should,  ip«o /ado,  have  a  l^al  estate 
of  the  same  measure  and  quality.  Wherever  this  statute  could 
operate,  therefore,  its  effect  was  to  abolish  the  intervening  legal 
estate,  by  annexing  it  to  the  use,  and  making  that  a  legal  estate.'' 
By  its  operation  the  bargainee,  or  cestui  que  use,  became  vested 
with  both  the  legal  and  equitable  estate  immediately  upon  the 
delivery  of  the  conveyance.  The  result,  therefore,  was  to  confer 
upon  the  wife  of  the  cestui  que  use  the  right  of  dower  in  the  es- 
tate conveyed,  as  in  any  other  lands  of  which  the  husband  had 
the  legal  seisin.'  It  was  not  long,  however,  until  the  spirit  of 
this  statute  was  evaded,  and  its  provisions  practically  nullified, 
by  the  invention  of  a  system  of  trust  estates.  A  conveyance  in 
trust  differed  slightly  in  form  from  a  conveyance  to  uses  as  made 
prior  to  the  statute,  but  in  substance  was  identical  with  it.  But 
conveyances  in  trust  were,  nevertheless,  sustained  by  the  Courts 
of  Chancery,  as  not  being  within  the  operation  of  the  statute. 

1  Gilb.  Uses,  25.  •  Park,  Dow.  125.  >  27  H.  VIII.  ch.  10. 

*  Walker's  Amer.  Law,  2d  ed.,  300  ;  Williams,  Ecal  Prop.  157. 
«  Gilb.  Uses,  96  ;  Park,  Dow.  34  ;  1  Greenl.  Cruise,  171,  §  21 ;  2  And.  161 ;  ante, 
ch.  12.  ?  27. 
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Dower  in  estate  of  cestui  que  trust. 

4.  The  Statute  of  Uses,  as  we  have  just  seen,  had  the  effect 
by  its  own  inherent  force,  of  executing  the  use,  or  in  other  words, 
of  converting  it  into  a  legal  estate.  Thus,  if  a  conveyance  were 
made  to  A.  for  the  use  of  B.,  the  statute  immediately  transferred 
the  legal  estate  to  B.  But  here  its  operative  power  was  expended. 
Consequently,  if  a  conveyance  were  made  to  A.  for  the  use  of 

B,  in  trust  for  C,  the  statute  would  execute  the  use  in  B.  by  in- 
vesting him  with  the  legal  estate,  but  it  would  not  transfer  the 
estate  to  C.  In  such  case,  therefore,  B.  would  take  the  legal 
estate  in  trust  for  C,  and  this  trust  the  Courts  of  Chancery  stood 
ready  to  uphold  precisely  as  they  had  already  sustained  and 
enforced  conveyances  to  uses.  And  by  refinement  so  subtle, 
and  a  contrivance  so  simple,  was  the  celebrated  Statute  of  Uses 
practically  abrogated ;  so  far,  at  least,  as  it  was  intended  thereby 
to  unite,  in  all  cases,  the  legal  with  the  equitable  estate.^ 

5.  One  of  the  recitals  contained  in  the  Statute  of  Uses  is  to 
the  effect,  "  that  by  uses  men  lost  their  tenancies  by  the  curtesy, 
and  women  their  dowers,'"'  and  this  was  one  of  the  mischiefs 
sought  to  be  remedied  by  that  act.'  Indeed,  it  had  become  a 
common  practice  to  convey  lands  by  way  of  use,  for  the  express 
purpose  of  defeating  dower.*  After  the  passage  of  the  statute  of 
uses,  and  the  invention  of  conveyances  in  trust,  the  courts 
of  equity  so  far  respected  the  manifest  intent  of  the  legislature 
as  to  annex  to  trust  estates  the  incident  of  curtesy  f  and  some 
of  the  most  learned  of  the  equity  judges  labored  zealously  to 
effect  the  same  result  with  respect  to  dower.  In  this,  however, 
they  ultimately  failed.  But  for  a  long  time  the  question  of  the 
right  of  dower  in  the  estate  of  the  cestui  que  trust  was  in  an 
unsettled  condition,  and  the  rule  of  excluding  dower  therefrom 

1  Williams,  Real  Prop.  161  ;  Walker's  Amer.  Law,  300. 

2  27  H.  8,  ch.  10 ;  Banks  v.  Sutton,  2  P.  Wms.-700,  714 ;  Chui3!eigli'8  case,  1  Co. 
123,  b. 

»  Chudleigh's  case,  1  Co.  123,  b.,  124,  a. 

*  Chaplin  </.  Chaplin,  3  P.  Wips.  229 ;  D'Arcy  v.  Blake,  2  Sch.  &  Lef.  387 ;  1 
Washb.  Eeal  Prop.  161,  §  13. 

K  Watts  V.  Ball,  1  P.  Wms.  108  ;  2  Eq.  Ab.  727  ;  Sweetapple  v.  Bindon,  2  Vem. 
(pt.  2.)  .536  ;  Casborne  v.  Scarfe,  1  Atk.  603  ;  2  Eq.  Cas.  Ab.  728  ;  Cunningham  v. 
Moody,  1  Ves.  Sr.  174 ;  Eoberts  v.  Dixwell,  1  Atk;  607  ;  Hearle  v.  Greenbank,  1  Yea. 
6t.  299  ;  3  Atk.  716 ;  ChapUn  v.  ChapKn,  3  P.  Wms.  229  ;  Pitt  v.  Jackson,  2  Bro. 

C.  C.  51 ;  Steadman  b.  Palling,  3  Atk.  423 ;  Sugd.  Gilb.  Uses.  48,  note. 
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was  not  established  without  ^reat  difiference  of  opinion  and 
contrariety  of  decision.^  * 

6.  The  first  case  in  which  the  question  was  made  appears  to 
have  been  Colt  v.  Colt,  decided  in  the  15  of  Charles  II.*  In  that 
case  the  widow  claimed  dower  of  a  trust  estate  which  the  hus- 
band had  himself  created.  The  claim  was  disallowed.  After 
this  came  Fletcher  v.  Robinson,  determined  in  1653.'  Accord- 
ing to  the  statement  of  that  case,  one  Henry  Robinson,  for 
valuable  consideration,  agreed  to  assure  certain  lands  to  Henry, 
his  elder  son,  in  fee ;  but  falling  into  trouble  for  counterfeiting 
a  patent  under  the  Great  Seal,  conveyed  the  estate  to  Jojin,  his 
younger  son,  in  fee,  to  prevent  a*  forfeiture,  and  the  younger  son 
executed  a  declaration  in  trust  to  the  father,  who,  being  after- 
freed  from  his  troubles,  conveyed  the  estate  to  the  elder  son,  and 
died.  Subsequently  the  elder  son  died,  leaving  a  widow,  (the 
plaintiff,)  but  no  issue ;  whereby  the  younger  brother  became 
his  heir.  The  widow  brought  her  writ  of  dower  at  law  against 
the  surviving  brother,  and  instituted  proceedings  in  the  Court 
of  CJiancery  to  set  aside  the  conveyance  made  to  him,  as  an 
impediment  to  the  recovery  of  her  dower  in  the  courts  of  law. 
The  court  thought  the  case  a  fit  one  to  be  maturely  considered 
and  ordered  it  to  be  stated  by  one  counsel  on  each  side.  The 
case,  stated  in  conformity  to  this  order,  concludes  as  follows : 
"  So  that,  upon  the  whole  matter,  the  case,  upon  the  bill,  answer 
and  proofs  will  fall  out  to  be,  that  Henry,  the  father,  being 
cestui  que  trust  in  fee,  conveyed  to  Henry,  the  son,  (i.  e.  the  eldest 
son,)  and  his  heirs,  and  Henry,  the  son  died.  Now  whether  the 
wife  of  the  son,  (the  interest  in  law  being  still  in  the  trustees ; 
that  is,  the  younger  son,)  shall  be  holpen  to  dower  in  equity,  is 
the  single  question.  Whereupon,"  the  report  continues,  "the 
court  is  of  opinion  that  there  is  good  ground  to  set  aside  the 
said  deed  made  to  John,  the  youngest  son,  and  that  the  plaintiff 
should  have  her  dower  out  of  the  said  manor  of  Binton,  and 
other,  the  lands  conveyed  to  the  plaintiff's  husband  and  his  heirs, 
for  the  time  to  come,"  and  to  the  arrears  thereof  from  the  death 
of  her  husband."*    A  decree  was  entered  accordingly,  directing 

the  deed  to  the  younger  son  to  be  set  aside,  as  against  the 

\ 

'  Park,  Dow.  124  ;  Greening's  note,  Perk.  sec.  349. 

s  Colt  w.  Colt,  1  Ch.  E.  254 ;  cit.ed  in  Banks  v.  Sutton,  2  P.  Wms.  708. 

*  Fletcher  v.  Robinson,  Preo.  Ch.  250  ;  cited  in  Banks  v.  Sutton,  2  P.  Wms.  710. 

*  Banks  v.  Sutton,  2  P'.  Wms.  710,  711. 
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plaintiff;  that  it  should  not  be  given  in  evidence  on  the  trial  at 
law ;  and  that  as  to  the  aVrears  of  dower,  the  plaintiff  should 
resort  to  the  Court  of  Chancery  for  further  directions,  after  the 
trial  was  had.  In  conformity  to  this  direction  a  trial  was  had 
in  the  law  courts,  but  upon  that  trial,  the  deed,  notwithstanding 
the  foregoing  decree,  was  given  in  evidence,  and  the  plaintiff 
was  consequently  nonsuited.  Upon  her  application,  and  these 
facts  being  shown,  the  Court  of  Chancery  ordered  a  commission 
to  set  out  her  dower,  stayed  proceedings  on  the  nonsuit,  gave 
her  her  costs  in  both  courts,  and  ordered  the  defendant  and 
his  attorney,  who  insisted  on  giving  the  deed  in  evidence  on 
the  trial,  to  stand  committed.' 

7.  This  case  was,  for  a  time,  justly  regarded  as  an  authorita- 
tive decision  in  favor  of  the  right  of  dower  in  trust  estates  of 
inheritance.^  The  commissioners  for  the  custody  of  the  Great 
Seal  at  the  time  the  decision  was  made,  were  Widdrington, 
Whitlock,  and  Lisle  f  and^in  the  subsequent  case  of  Dudley  v. 
Dudley,  the  Master  of  the  Rolls,  Sir  John  Trevor,  thus  alluded 
to  the  previous  case,  and  to  the  learning  and  integrity  of  the 
commissioners  before  whom  it  was  heard :  "  Though  this  was 
much  contested,  yet  equity  prevailed ;  and  though  the  time  in 
which  it  was  adjudged  may  be  objected,  yet  were  they  (the  com- 
missioners) learned  men,  who  deliberated  well,  and  pronounced 
their  decrees  according  to  their  oaths,  and  acocording  to  justice 
and  equity."*  The  ruling  in  Fletcher  v.  Robinson,  however, 
met  with  much  opposition ;  and  in  Radnor  v.  Rotheram,'  it  was 
declared  by  Lord  Chancellor  Somers  to  be  agreed  on  all  sides 
that  a  woman  was  not  dowable  of  the  trust  of  an  inheritance. 
But  the  point  had  not  yet  been  definitely  settled ;  for  a  few  years 
afterwards,  in  Otway  v.  Hudson,^  it  was  maintained  by  Lord 
Cowper  that  the  widow  of  a  cestui  que  trust  of  a  copyhold  estate 
was  entitled  to  her  widow's  estate  {i.  e.  customary  dower)  in  the 
same  manner  as  if  the  husband  had  been  clothed  with  the  legal 
title.  Nevertheless,  in  Bottomley  v.  Fairfax,  it  is  said  to  have 
been  "  clearly  agreed,  that  if  a  husband,  before  marriage,  con- 
veys his  estate  to  trustees  and  their  heirs  in  such  manner  as  to 

1  Banks  v.  Sutton,  2  P.  Wms.  711. 

'  Per  Sir  .Joseph  Jekyll,  in  Banks  v.  Sutton,  2  P.  Wms.  712. 

*  Vide  Whitlock's  Memoirs,  sub  anno  1654  ;  2  P.  Wms.  712,  note. 

•  Prec.  in  Ch.  250  ;  2  P.  Wms.  712. 

*  Eadnor  v.  Rotheram,  Prec.  Ch.  65  ;  decided  in  1696. 

•  Otway  ».  Hudson,  2  Vern.  (pt.  2,)  583;  27  Feb.  1706. 
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put  the  legal  estate  out  of  him,  though  the  trust  be  limited  to 
him  aud  his  heirs,  yet  of  this  trust  estate,  the  wife,  after  his 
death,  shall  not  be  endowed,  and  that  this  court  hath  never  yet 
gone  so  far  as  to  allow  her  dower  in  such  a  case.'"  So  in  Am- 
brose V,  Ambrose,  it  was  assumed  as  a  settled  point  that  a 
woman  was  not  dowable  of  an  estate  bought  by  her  husband  in 
the  name  of  a  third  person,  and  this  decree  was  afterwards 
affirmed  in  the  House  of  Lords.^ 

8.  Thus  stood  the  law  when  the  celebrated  case  of  Banks  v. 
Sutton,  determined  in  1732,  by  Sir  Joseph  Jekyll,  Master  of  the 
Rolls,  came  up  for  consideration.*  The  case  was  a  proceeding 
for  dower  in  behalf  of  the  widow  of  a  tenant  in  tail  of  a  trust, 
to  whom  the  legal  estate  was,  by  the  will  of  the  donor,  directed 
to  be  conveyed,  upon  his  attaining  the  age  of  twenty-one  years, 
and  who  had  lived  to  that  age,  and  died  without  receiving  a 
conveyance.  The  authorities  were  carefully  reviewed,  and  the 
whole  subject  was  very  fully  and  thoroughly  discussed.  The 
opinion  of  the  master  of  the  rolls  is  an  exceedingly  able  ai-gu-, 
ment  in  behalf  of  the  claims  of  the  widow,  and  will  well  repay 
an  attentive  perusal.  In  the  outset  of  his  remarks  he  labored 
to  show  that  dower  is  not  only  a  legal  right,  created  by  express 
law,  and  a  moral  right,  founded  on  the  obligation  of  the  hus- 
band to  provide  for  the  wife  during  her  lifetime,*  but  also  that 
it  is  an  equitable  right  arising  from  contract,  and  founded  on  a 
valuable  consideration :  "  By  the  common  law,"  he  says, "  where 
a  husband  had  an  inheritable  estate,  it  was  part  of  the  marriage 
contract  that  the  wife  should  have  her  dower,  one  species  of 
which  was  ad  ostium  ecdesise.  Litt.  sec.  39.  '  When  the  husband 
comes  to  the  church  door  to  be  married,  after  affiance  or  troth 
plighted  between  the  husband  and  wife,  he  endows  her ;'®  which 
implies  that  such  endowment  is  before  the  marriage  completely 
solemnized ;  and  though  my  Lord  Coke  says  such  dower  is  after 
themarriage  solemnized,  this  is  a  mistake.'  Also,  by  the  Romish 
ritual  used  here  before  the  Reformation,  it  appears  that  all  mar- 

i  Bottomley  v.  Fairfax,  in  1712,  Prec.  Ch.  336  ;  1  Ch.  Rep.  254  ;  cited  in  Banks  ». 
Sutton,  2  P.  Wms.  708,  7p9. 

*  Ambrose  v.  Ambrose,  in  1716,  1  P.  Wms.  321. 

»  Banks  v.  Sutton,  2  P.  Wms.  700 ;  2  Eq.  Cas.  Ab.  382,  note. . 

*  See  ante,  ch.  1,  g  32. 

*  See  ante,  ch.  1,  ??  U,  20. 

*  In  this  the  master  is  himself  mistaken.     Sec  Perk.  sec.  437 ;  Hughes  »n  Orig. 
Writs,  176 ;  2  BL  Com.  134,  note;  Park,  Dow.  133,  note. 
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riages  were  celebrated  ad  ostium  ecclesiw;  so  that  it  should  seem 
to  be  incumbent  on  the  husband,  if  he  could  do  it,  to  endow  his 
wife,  and  to  specify  the  dower  upon  the  marriage,  instead  of 
which  the  general  words  of  endowing  with  all  his  worldly  goods, 
in  the  office  of  matrimony  now  in  use,  have  come  in ;  from 
whenceit  is  to  be  inferred,  that  dower  is,  and  time  out  of  mind 
has  been,  a  part  of  the  marriage  contract,  when  it  came  to  be 
publicly  solemnized ;  and  if  so,  a  right  of  dower  is  founded  in 
contract,  and  is,  therefore,  an  equitable  right."^  He  also  pro- 
ceeds to  show  that  the  right  to  tenancy  by  the  curtesy  in  trust 
estates  had  become  well  established:  "And  as  dower  is  more 
favored  in  law,  reason  and  equity,  than  curtesj',"  he  adds, 
"  therefore  every  precedent  for  tenancy  by  the  curtesy  of  a  trust, 
is  an  authority  for  dower  of  a  trust."  And  referring  to  the 
opinion  of  Lord  Cowper  •  in  Watts  v.  Ball,^  he  makes  these  fur- 
ther observations :  "  His  lordship  laid  down  the  rule  generally, 
that  trusts  are  to  be  governed  by  the  same  law,  and  are  within 
the  same  reason  as  legal  estates ;  and  if  there  were  not  the  same 
rule  of  property  in  all  courts,  things  would  be  at  sea,  and  there 
would  be  the  utmost  uncertainty ;  which  general  position,  ex- 
tending to  the  case  of  dower,  as  well  as  tenant  by  the  curtesy, 
may  be  reckoned  an  authority  for  the  one  as  well  as  the  other. 
That  trusts  and  legal  estates  are  to  be  governed  by  the  same 
rules,  is  a  maxim  which  has  obtained  universally.'" 

»  Banks  v.  Sutton,  2  P.  Wms.  705,  706.  Mr.  Park  criticises  these  obserTations 
with  much  severity,  as  loose  and  unsound,  and  but  little  to  the  purpose.  "That  the 
wife  has  a  moral  right  to  a  provision,"  he  remarks,  "is  a  consideration  of  legislative, 
and  not  of  judicial  application  ;  courts  of  equity  do  not  sit  to  enforce  naked  moral  obli- 
gations ;  neither  does  the  moral  obligation  of  a  husband  to  provide  for  his  wife  dictate 
any  such  specific  and  defined  provision  as  that  entitled  dower."  Park,  Dow.  131.  "It 
is  difficult,"  he  adds,  "  to  conceive  any  reasoning  more  loose  than  the  above,  but  even 
had  it  been  otherwise,  its  application  to  equitable  estates  would  have  been  sufficiently 
rebutted  by  Lord  Talbot's  observation  before  stated.  Of  the  passage  in  the  marriage 
service  of  the  Church  of  England,  alluded  to  by  the  learned  judge,  it  is  perhaps  difficult 
now  to  point  out  the  real  history.  That  service  was  not  composed  by  lawyers  ;  and  the 
divines  who  inserted  it  probably  intended  nothing  more  than  to  express  the  moral  duty 
of  the  husband  to  make  his  wife  the  partaker  of  his  wordly  fortune.  If  the  lawyers 
had  been  consulted  on  the  subject,  and  it  had  been  proposed  by  them  to  engraft  a  spe- 
cies of  dower  ad  ostium  ecdesice  upon  the  formulary  of  the  Protestant  Church,  they  would 
surely  have  suggested  some  other  mode  of  expressing  it  than  that  of  '  with  all  my  worldly 
goods  I  thee  endow  ;'  and  if  the  effect  of  that  expression  be  such  as  Sir  Joseph  Jeykll 
has  represented  it,  it  is  difficult  to  say  how  a  man  can  answer  to  his  conscience  in  making 
that  declaration  in  the  face  of  the  Church,  who  has  the  day  before  executed  a  settlement 
for  barring  his  wife's  dower."  Ibid.  134,  13.5. 

s  Watts  V.  Ball,  cited  2  Verm.  (pt.  2,)  681  ;   1  P.  Wms.  108.  < 

»  Banks  ».  Sutton,  2  P.  >Vms.  712,  71.3. 
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9.  But  while  insisting  with  much  force  of  argument  that 
trust  estates  were  subject  to  dower,  the  master  of  the  rolls, 
nevertheless,  Eventually  narrowed  his  proposition  to  a  very 
small  limit.  He  took  a  distinction  between  a  trust  created  by 
the  husband  himself,  and  a  trust  created  by  a  third  person,  and 
conceded,  upon  authority,  that  esta,tes  of  the  first  class  were  not 
subject  to  dower.  "  The  first  case  of  this  kind,"  he  remarked, 
"  is  Colt  V.  Colt,  1  Chan.  Rep.  254,'  but  the  year  and  folio  of  the 
Register  book  there  set  down  are  false  printed ;  it  is  the  15  Car. 
2,  fo.  794,  and  was  a  claim  of  dower  of  a  trust  created  by  the 
husband  himself,  as  is  the  case  of  Bottomley  and  Fairfax,  Pre- 
ced.  in  Chan.  336,*  and  that  of  Ambrose  v.  Ambrose,  (1  P.  Wms. 
321,)'  heard  in  this  court  in  1716,  and  afiirmed  in  the  House  of 
Lords  in  June,  1717.  Where,  therefore,  the  trust  of  an  inherit- 
ance is  created  by  the  husband  himself,  I  take  it  to  be  settled 
that  the  wife  shall  not  have  dower,  even  against  the  heir,  nor 
against  a  devisee,  the  cases  in  reason  being  the  same."*  He 
contended,  however,  argumentatively,  that  where  the  trust  was 
not  created  by  the  husband,  the  wife  was  dowable.  "  But 
whether  the  wife  shall  have  dower  of  a  trust  of  an  inheritance 
created  by  another  person,  as  against  the  heir  or  devisee,  is  a 
very  diflferent  question.  That  the  wife  shall  not  have  dower  of 
a  trust  ci'eated  by  the  husband,  or  (which  is  all  one)  of  a  pur- 
chase made  by  him  in  a  trustee's  name,  maybe  reasonable, 
since  it  may  be  presumed  to  be  done  with  intent  to  bar  dower, 
and  evfiry  man  may  do  as  he  pleases  with  his  own.  Accord- 
ingly it  has  been  commonly  practiced  for  a  purchaser  to  take  a 
conveyance  in  his  own  name,  and  in  the  name  of  another 
person  as  trustee,  purposely  to  prevent  dower.  It  is  said  in 
Shower's  Parliament  Cases,  71,  that  Sergeant  Maynard  made  a 
long  lease  to  a  servant  on  purpose  to  prevent  dower,  and  the 
case  of  Bottomley  and  Fairfax  in  the  book  before  mentioned 
seems  to  go  upon  the  act  and  intention  of  the  husband.  .  .  .  But 
where  there  is  no  conveyance  to  trustees  by  the  Husband  in 
order  to  put  the  legal  estate  out  of  him,  and  the  equitable  inter- 
est (which  in  this  court  is  taken  for  the  whole)  descends,  or 
comes  to  the  husband  from  another,  who  can  not  be  presumed 
to  have  lodged  the  legal  estate  in  trustees  to  prevent  dower  out 
of  the  estate  of  a  future  cestui  que  trust,  (perhaps  one  not  then 

1  Ante,  g  6-  '  -'^nte,  §  7. 

*  Ante,  g  7.  <  Banks  ti.  Sutton,  2  P.  Wms.  708. 
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born),  this  seems  to  dififer  in  reason,  and  does  so  by  the  authori- 
ties. I  find  no  resolution  against  dower  in  such  case,  but  on 
the  contrary  some  allowing  that  as  well  as  tenancy  by  the' cur- 
tesy.'" 

10.  Notwithstanding  this  course  of  reasoning.  Sir  Joseph 
Jekyll  expressed  himself  unwilling,  by  judicial  decision,  to 
carry  it  to  its  legitimate  result.  After  reviewing  the  authorities, 
he  concludes  his  opinion  upon  this  point  as  follows  :  "  But  after 
all  these  reasons  and  authorities,  I  must  decla're  that  I  would 
not  take  upon  myself  to  determine  whether  a  wife  should  have 
dower  out  of  a  trust  of  inheritance  where  it  is  created,  not  by 
the  husband,  but  some  other  person,  and  no  time  limited  for  con- 
veying the  legal  estate ;  when  that  comes  to  be  the  case  it  will  be 
time  enough  to  do  it ;  but  the  present  very  much  differs  from 
the  common  case  of  trust  estates  in  that  there  is  a  time  limited  for 
conveying  the  legal  estate,  and  that  fme  came  in  the  life  of  the  plain- 
tiff's husband;  this  makes  it  clear  for  dower,  upon  a  principle 
well  known  and  established  in  this  court,  that  where  an  act  is 
to  be  done  by  a  trustee,  that  is  to  be  looked  upon  as  done  which 
ought  to  be  done  ;  consequently  the  estate  directed  to  be  con- 
veyed to  the  plaintiff's  husband  ought  to  be  considered  as 
actually  conveyed  to  and  vested  in  him,  and  then  the  plaintiff 
hath  a  right  of  dower  out  of  it."^ 

11.  Upon  careful  consideration  of  the  opinion  of  the  master 
of  the  rolls  in  the  foregoing  case,  it  will  be  observed  that  he 
holds :  First.  Upon  the  authority  of  decided  cases,  that  there 
can  be  no  dower  of  a  trust  estate  where  the  trust  is  created  by 
the  act  of  the  husband.  Second.  That  where  the  trust  is  created 
by  a  third  person,  and  a  time  is  limited  for  conveying  the  legal 
estate,  and  that  time  has  expired  in  the  lifetime  of  the  husband, 
the  widow  is  entitled  to  dower  as  against  the  heir  or  devisee  of 
the  husband.  He  does  not  decide  that  she  can  have  dower, 
even  in  such  case,  as  against  a  purchaser  from  the  husband. 
Third.  He  leaves  the  point  undecided  whether  dower  can  be 
had  of  a  trust  estate  created  by  a  third  person,  where  no  time  is 
limited  for  conveying  to  the  husband  the  legal  estate. 

12.  The  case  of  Chaplin  v.  Chaplin,'  decided  "by  Lord 
Chancellor  Talbot  in  the  following  year,  is  directly  against  the 
right  of  dower  in  trust  estates.     The  principal  question  in  the 

1  Banks  v.  Sutton,  2  P.  Wms.  709.  '  Ibid.  715. 

»  Chaplin  v.  Chaplin,  3  P,  Wms.  229,  decided  in  1733. 
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case  was  whether  the  plaintiff  was  dowable  of  an  equitable  rent 
charge,  in  the  creation  of  which  the  husband  had  taken  no 
part.     On  the  hearing,  the  lord  chancellor  was  pressed  witli  the 
argument  that  a  right  to  tenancy  by  the  curtesy  existed  in  such 
cases,  as  was  well  established  by  the  authorities  cited,  and  that 
"  it  would  not  be  pretended  there  were  less  strong  reasons  to  be  ' 
urged  in  favor  of  a  dowress."    But  he  refused  to  be  influenced  by 
these  considerations,  and  in  the  course  of  his  opinion  disclosed,' 
for  the  first  time,  the  true  ground  of  the  disinclination  of  courts 
of  equity  to  place  dower  and  curtesy  upon  the  same  footing 
with  reference  to  trust    estates.    "  Referring    to  the  case  of 
Sweetapple  v.  Bindon,^  he  remarked  "  that  it  might  be  right  to 
allow  an  husband  to  be  tenant  by  the  curtesy  of  money  to  be 
laid  out  in  land,  since  money  agreed  to  be  laid  out  in  land  is  as 
land  in  equity,  where  everything  directed  by  a  will,  or  agreed 
by  articles  to  be  done,  is  looked  upon  as  done."^    In  respect  of 
Otway  V.  Hudson,'  he  said  the  decree  in  that  case  was  not  made 
upon  a  general  rule  that  every  widow  of  a  cestui  que  trust  had  a 
right  to  dower,  but  upon  the  great  and  obstinate  delay  of  the 
trustee,  who  refused  to  convey,  and  stood  out  a  bill  in  the  Court 
of  Chancery  requiring  him  so  to  do.     He  also  noticed  and 
commented  upon  Fletcher  v.  Robinson,*  as  a  strange  case  and  a 
most  extraordinary  trust.    "  For,"  he  observed,  "  if  the  father, 
the  cestui  que  trust,  should  have  come  for  a  perfbrmance  of  that 
trust,  he  could  never  have  recovered  ;  but  the  son  should  have 
held  the  land  discharged,  it  being  a  fraudulent  trust,  made  to 
protect  the  estate  against  a  forfeiture.    This  probably  was  a  short 
note  of  the  case  for  the  private  use  of  some  gentleman,  and  can 
be  of  service  to  no  other."    Upon  the  direct  question  of  the 
right  of  dower  in  the  trust  estate,  the  report  of  the  opinion  of 
the  lord  chancellor  is  as  follows :  "  His  lordship  took  notice  that 
by  the  preamble  of  the  Statute  of  Uses,'  it  is  recited  that  by 

1  Sweetapple  v.  Bindon,  2  Vera.  (pt.  2,)  536. 

2  In  a  note  to  Chaplin  v,  Chaplin  it  is  pertinently  suggested  that  these  ohservationa 
will  serve  to  warrant  the  resolution  of  the  master  of  the  rolls  in  Banks  v.  Sutton  ;  for, 
however  that  learned  argument  may  be  considered  as  tending  to  prove  in  general  that 
a  woman  ought  to  be  endowed  of  a  trust,  yet  in  that  particular  case  the  legal  estate 
was,  by  the  will  of  the  donor,  directed  to  be  conveyed  to  the  cestui  que  trust  on  his 
reaching  the  age  of  twenty-one.  As  he  actually  lived  to  that  age,  his  widow,  on  the 
principle  above  mentioned,  was  well  entitled  to  dower.  3  P.  Wms.  232,  note  B. 
Some  of  the  American  courts,  in  allowing  dower  in  this  class  of  cases,  have  acted  upon 
this  doctrine.  Post,  §  22. 

»  Otway  ».  Hudson,  2  Vern.  (pt.  2,)  583 ;  ante,  §  7. 

*  Fletcher  v.  Kobinson,  Preo.  Ch.  250 ;  ante,  ?  6.  »  27  H.  VIII.,  ch.  10. 


394  THE   LAW  OP   DOWEE.  [CH.  XIX. 

means  of  these  uses  the  wife  was  defeated  of  her  dower ;  by 
which  it  appears  that  the  wife  of  cestui  que  use  was  X)ot  dowable 
at  common  law,  and  if  so,  then,  as  at  common  law  an  use  was 
the  same  as  a  trust  is  now,  it  follows  that  the  wife  can  no  more 
be  endowed  of  a  trust  now,  than  at  common  law,  and  before  the 
'  statute,  she  could  be  endowed  of  an  use.    So  that  here  was  the 
opinion  of  the  whole  Parliament  in  the  point ;  that  it  had  been 
the  common  practice  of  conveyancers,  agreeably  hereto,  to  place 
the  legal  estate  in  trustees  on  purpose  to  prevent  dower ;  where- 
fore it  would  be  of  the  most  dangerous  consequence  to  titles, 
and  throw  things  into  confusion,  contrary  to  former  opinions, 
and  the  advice  of  so  many  eminent  and  learned  men,  to  let  in 
the  claim  of  dower  upon  trust  estates ;  that  he  took  it  to  be 
settled,  that  the  husband  should  be  tenant  by  the  curtesy  of  a 
trust,  though  the  wife  could  not  have  dower  thereof;  for  which 
diversity,  as  he  could  see  no  reason,  so,  neither,  should  he  have 
made  it;  but  since  it  had  prevailed  he  would  not  alter  it;  that  there 
did  not  appear  to  be  so  much  as  one  single  casei,  where,  abstract- 
ing from  all  other  circumstances,  it  had  been  determined  there 
should  be  dower  of  a  trust.'"    The  bill,  so  far  as  it  claimed  dower 
of  the  trust  estate,  was  dismissed.    Afterwards  the  same  point 
coming  in  question  before  the  lord  chancellor,  in  Shepherd  v. 
Shepherd,  the  counsel  for  the  widow,  regarding  it  as  having 
been  clearly  settled  in  the  foregoing  case,  declined  to  argue  it.^ 
13.  Chaplin  v.  Chaplin  was  followed  by  Attorney-General  v. 
Scott,  which  was  also  determined  by  Lord  Talbot.'    In  that  case 
dower  was  claimed  of  an  equitable  estate  conferred  upon  the 
husband  by  devisu.     The  lord  chancellor  adhered  to  his  deci- 
sion in  Chaplin  v.  Chaplin  upon  substantially  the  same  reasons 
therein  expressed.     "The  case  of  Banks  v.  Sutton,"*  he  said, 
after  discussing  the  general  question,  "  seems  to  have  been  de- 
termined on  this,  that  the  time  of  the  conveyance  was  come, 
and  the  husband  had  a  right  to  call  for  it;  and  then  the  court, 
upon  considering  that  as  done  which  ought  to  have  been  done, 
might  properly  assist  the  wife  in  that  case."    In  noticing  the 
reasoning  of  Sir  Joseph  Jekyll  with  reference  to  the  supposed 
equitable  right  to  dower  founded  on  the  marriage  contract,  the 

1  Chaplin  v.  Chaplin,  3  P.  Wnis.  234. 

2  3  P.  Wms.  234,  note  D.     In  March,  1735-6. 

9  In  1735.     Atty.-Geu.  w.  Scott,  Cas.  t.  Talbot,  (Forrest.)  138;  3  Sugd.  Vend. 
App.  No.  19. 

«  Banks  v.  Sutton,  2  P.  Wms.  700  ;  ante,  U  8-11. 
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chancellor  remarked  :  "  As  to  what  is  said  that  this  is  to  be  con- 
sidered as  a  contract  on  the  part  of  the  wife,  therefore  equity 
should  supply  it,  the  answer  is,  equity,  where  there  is  a  valua- 
ble consideration,  will  supply  form.  But  hath  she  contracted 
for  this  particular  estate  ?  No ;  for  nothing  but  what  the  mar- 
riage implies,  which  is,  that  she  shall  have  dower  of  what  she 
is  dowable  by  law,  and  then  the  question  comes  to  this,  whether 
she  is  dowable  by  law  of  a  trust  ?"  "  The  case  of  Bottomley  v. 
Fairfax,  Preced.  in  Olianc.  336,'  before  my  Lord  Harcourt,"  he 
remarked  again,  "  is  an  express  authority  that  a  wife  is  not  dow- 
able of  a  trust  estate  of  inheritance;  and  to  this  it  may  also  be 
added,  that  it  is  the  general  received  opinion  of  every  one  who 
has  attended  this  bar  constantly,  that  they  are  not ;  and  it  is  the 
practice  to  make  purchases  in  the  name  of  the  purchaser  and 
trustee — but  to  what  intent  or  purpose  ?  Only  to  prevent  dower, 
that  by  their  being  a  survivor  to  the  purchaser,  his  wife  might 
not  be  entitled  to  it.  But  if  it  should  be  ruled  that  a  wife  is  en- 
titled to  a  dower  of  a  trust  estate  of  inheritance,  provisions  of 
this  kind  would  be  overthrown.  I  mention  this  because  it  is 
hinted  at,  as  if  the  practice  of  conveyancers  was  not  of  great  ' 
weight ;  and  truly  it  is  not  in  their  power  to  alter  the  law ;  but 
when  there  is  a  received  opinion,  and  conformity  of  contracts 
and  settlements  thereon,  it  is  extremely  dangerous  to  shake  it, 
which  would  disturb  the  possession  of  many  who  are  very  quiet, 
and  think  themselves  very  secure ;  therefore  it  ought  to  be  done 
only  on  the  clearest  and  plainest  ground.  In  the  present  case  I 
can  not  say  they  are  mistaken,  because  they  have  gone  on  this 
ground,  that  trusts  are  now  what  uses  where  at  the  com"mon 
law,  where  a  wife  was  not  dowable  of  a  use."^ 

14.  It  will  be  noticed  that  the  distinction  taken  by  Sir  Joseph 
Jekyll,'  between  a  trust  created  by  the  husband  and  a  trust  cre- 
ated by  a  third  person,  was  not  adverted  to  in  either  of  the  fore- 
going cases.  But  in  Godwin  v.  Winsmore,*  it  was  expressly 
referred  to  by  Lord  Hardwicke :  "  It  is  an  established  doctrine 
now,"  he  observed  ,  "  that  a  wife  is  not  dowable  of  a  'trust  es- 
tate. Indeed,  a  distinction  is  taken  by  Sir  Joseph  Jek'yll,  in 
Banks  v.  Sutton,  2  P.  W.  707,  709,  in  regard  to  a  trust  where  it 

1  Ante,  ?  7. 

*  Attorney-General  v.  Scott,  Forrest.  138  ;  Sugd.  Vend,  and  Pur.  App.  No.  19. 
«  Ante,  ?  9. 

*  Godwin  v.  Winsmore,  2  Atk.  525,  decided  in  1742. 
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descends,  or  comes  to  the  husband  from  another,  and  is  not  cre- 
ated by  himself ;  but  I  think  there  is  no  ground  for  such  a  dis- 
tinction, for  it  is  going  on  suppositions  which  hold  on  both 
sides.'"  And  in  Burgess  v.  Wheate,  Sir  Thomas  Clarke  said 
that  the  distinction  made  by  Sir  Joseph  Jekyll  was  founded  on 
too  precarious  reasoning  to  go  upon.  "The  husband,"  he 
added,  "found  the  estate  subject  to  the  trust  created  by  the  an- 
cestor; who  can  say  that  he  intended  the  wife  to  be  dowable? 
who  can  say  that  if  he  had  not  found  the  estate  under  a  trust, 
he  would  not  have  created  such  a  trust. "^ 

15.  Under  the  pressure  of  this  current  of  authority,  it  became 
the  settled  doctrine  of  the  English  Courts  of  Chancery  that  the 
estate  of  a  cestui  que  trust  was  not  liable  to  dower.  In  Dixon  v. 
Saville,  which  was  a  proceeding  for  dower  in  an  equity  of  re- 
demption, it  was  held  by  Lord  Loughborough  and  the  other 
lords  commissioners,  without  hearing  counsel  on  behalf  of  the 
heirs,  that  the  widow  was  not  dowable,  upon  the  ground  that 
an  equity  of  redemption  is  nothing  more  than  a  trust  estate.' 
The  point  was  ruled  in  the  same  way  in  Williams  v.  Lam  be.* 
And  in  Gulston  v.  Gulston,  the  doctrine  that  a  wife  is  not  dowa- 
ble of  a  trust  was  carried  to  its  utmost  limit.  It  was  there  held 
that  the  fact  that  the  husband  had  obtained  a  decree  directing 
the  trustees  to  convey  to  him  the  legal  estate,  would  not  change 
the  case,  nor  entitle  the  wife  to  dower.* 

16.  The  ground  upon  which  Sir  Joseph  Jekyll  more  particu- 
larly placed  his  decision  iu  Banks  v.  Sutton,*  namely,  that  where 

1  Lord  Hardwicke  adds  that  Attorney-General  v.  Scott  is  an  authority  in  direct  con- 
tradiction to  this  distinction,  but  this  seems  to  be  going  further  than  that  case  will  war- 
rant. It  is  true  the  estate  out  of  which  dower  was  claimed  was  not  created  by  the 
husband,  but  the  attention  of  the  chancellor  does  not  appear  to  have  been  called  to  the 
point,  nor  did  he  take  any  notice  of  it.  He  refers,  however,  in  terms  of  approval,  to 
the  conclusion  of  Sir  Joseph  Jeykll,  in  so  far  at  least  as  the  latter  places  his  decision 
upon  the  ground  that  the  case  was  to  be  treated  as  if  the  conveyance  to  the  husband  had 
actually  been  made  as  directed  by  the  ^ill.  And  Lord  Alvanley,  in  Curtis  v.  Curtis, 
Bro.  C.  C.  620,  says  that  "  Attorney-General  v.  Scott  did  not  mean  to  find  fault  with 
Banks  v.  Sutton."     See,  ^Iso,  2  Powell  on  Mortg.,  4th  ed.  731. 

'  Burgess  v.  Wheate,  1  W.  Bl.  R.  138. 

»  Dixon  V.  Saville,  1  Bro.  C.  C.  326,  in  1783 ;  post,  ch.  22. 

*  Williams  v.  Larabe,  3  Bro.  C.  C.  264. 

s  Gulston  V.  Gulston,  per  Master  of  the  EoUs,  16  July,  1792,  2  Fonb.  Eq.  100; 
Frazier's  note  H.,  Vernon's  case,  4  Co.  1,  b.  And  see  Ex  parte  Bell,  1  Glyn  &  J. 
282  ;  Co.  Litt.  208,  a.,  note  1  ;  1  Eoper,  Husb.  and  Wife,  (32  Law  Lib.)  354,  note ; 
Exton  V.  St.  John,  Rep.  temp.  Finch,  cited  9  Yin.  Ah.  226,  pi.  54 ;  9  Vin.  Ab.  229, 
pi.  12  ;  Ray  v.  Fung,  5  B.  &  Aid.  561.  , 

«  Banks  v.  Sutton,  2  P.  Wms.  700 ;  ante,  ?  10. 
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there  is  a  time  limited  for  conveying  the  legal  estate,  and  that 
time  expires  in  the  lifetime  of  the  husband,  there,  without  refer- 
ence to  the  general  question  of  dower  out  of  trust  estates,  the 
wife  shall  be  dowable  upon  the  principle  in  courts  of  equity, 
"  that  when  an  act  is  to  be  done  by  a  trustee,  that  is  to  be 
looked  upon  as  done  which  ought  to  be  done,"  does  not  appear 
ever  to  have  been  directly  overruled,  unless  it  be  in  the  case  of 
Gulston  V.  Gulston,  just  referred  to.  Its  correctness,  however, 
has  been  seriously  called  in  question  on  more  than  one  occasion. 
Mr.  Park  remarks  that  the  doctrine  upon  ■^hich  Sir  Joseph 
Jekyll  proceeded,  is  generally  considered  as  overruled,  and  that 
it  does  not  seem  to  have  ever  been  much  relied  on.'  In  Crab- 
tree  V.  Bramble,  in  discussing  the  question  of  the  right  of  dower 
in  money  directed  to  be  laid  out  in  lands.  Lord  Harkwicke 
observes  though  without  reference  to  Banks  v.  Sutton,  that  "  it 
must  be  allowed,  equity  follows  the  contracts  of  parties,  in  order 
to  preserve  their  intent  by  carrying  it  into  execution,  and  de- 
pends on  this  principle,  that  what  has  been  agreed  to  be  done 
for  valuable  consideration,  is  considered  as  done,  and  holds  in 
every  case  except  in  dower."'  So  in  Curtis  v.  Curtis,  Lord  Alvan- 
ley  says :  "  It  is  now  too  late  to  contend  that  the  widow  can 
have  her  dower  out  of  any  estate  in  which  her  husband  had  not 
the  legal  fee;  for  Banks  v.  Sutton  is  not  now  to  be  supported,  not 
that  there  appears  to.  have  been  any  decision  directly  contra- 
dicting it,  for  Attorney-General  v.  Scott  did  not  mean  to  find 
fault  with  Banks  v.  Sutton.  However,  it  is  now  a  settled  point."^ 
In  neither  of  these  cases,  however,  was  the  point  presented  for 
adjudication,  and  the  remarks  above  quoted  can  only  be  re- 
garded as  expressing  the  individual  opinions  of  the  judges 
making  them.  In  the  United  States  the  distinction  relied  on 
by  Sir  Joseph  Jekyll  in  respect  of  the  right  to  demand  the  legal 
estate,  has  frequently  been  approved  and  applied  in  practice.^ 

17.  Although  the  equity  judges  of  England  eventually  yielded 
a  reluctant  assent  to  the  rule  which  denied  dower  in  a  trust  es- 
tate, while  it  permitted  tenancy  by  the  curtesy  to  attach  thereon, 
but  few  of  them  have  attempted  to  vindicate  it  upon  principle. 
Some,  indeed,  have  endeavored  to  do  so,  but  the  substantial  and 
predominating  ground  upon  which  it  was  finally  established 

1  Park,  Dow.  136.  '  Crabtree  v.  Bramble,  3  Atk.  687. 

»  Curtis  V.  Curtis,  Bro.  C.  C.  620.     To  the  same  effect  is  D'Arey  ».  Blake,  2  Sch. 
&Lef.  388.  *  Post,  g  20, 
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by  the  English  Courts  of  Chancery,  is  that  suggested  by  Lord 
Talbot  in  Chaplin  v.  Chaplin  and  Attorney-General  v.  Scott,'  and 
more  tersely  and  efifectively  stated  by  Lord  Redesdale  in  D'Arcy 
V.  Blake.  "  The  difficulty,"  he  observed,  "  in  which  the  courts 
of  equity  have  been  involved,  with  respect  to  dower,  I  appre- 
hend, originally  arose  thus :  They  had  assumed,  as  a  principle, 
in  acting  upon  trusts,  to  follow  the  law ;  and  according  to  this 
principle,  they  ought,  in  all  cases  where  rights  attached  on 
legal  estates,  to  have  attached  the  SE^me  rights  upon  trusts,  and 
consequently,  to  have  given  dower  of  an  equitable  estate.  It 
was  found,  however,  that  in  cases  Of  dower,  this  principle,  if 
pursued  to  the  utmost,  would  affect  the  titles  to  a  large  propor- 
tion of  the  estates  in  the  country ;  for  that  parties  had  been 
acting,  on  the  footing  of  dower,  upon  a  contrary  principle,  and 
had  supposed,  that  by  the  creation  of  a  trust,  the  right  of  dower 
would  be  prevented  from  attaching.  Many  persons  had  pur- 
chased under  this  idea,  and  the  country  would  have  been  thrown 
into  the  utmost  confusion,  if  courts  of  equity  had  followed  their 
general  rule,  with  respect  to  trusts  in  the  cases  of  dower.  But 
the  same  objection  did  not  apply  to  tenancy  by  the  curtesy ;  for 
no  person  would  purchase  an  estate  subject  to  tenancy  by  the 
curtesy,  without  the  concurrence  of  the  person  in  whom  the 
right  was  vested.  This  I  take  to  be  the  true  reason  of  the  dis- 
tinction between  dower  and  tenancy  by-  the  curtesy.  It  was 
necessary  for  the  security  of  purchasers,  of  mortgagees,  and  of 
■  other  persons  taking  the  legal  estates,  to  depart  from  the  gen- 
eral principle  in  case  of  dower ;  but  it  was  not  necessary  in  the 
case  of  tenancy  by  the  curtesy."^  Here,  then,  is  presented  the 
true  reason  upon  which  the  rule  rests.  It  became  necessary  to 
sacrifice  consistency  of  principle  to  the  security  of  titles ;  the 
existence  of  an  anomalous  distinction  being  regarded  as  of  less 
importance  than  the  extensive  mischiefs  which  wquld  have  been 
produced  by  disregarding  a  practice  that  had  been  applied  to  a 
large  propartion  of  the  titles  in  the  kingdom.*  And  thus  the 
law  remained  in  England  until  the  passage  of  the  dower  act  of 
3  &  4  William  IV.,  chapter  105. 

1  Chaplin  v.  Chaplin,  3  P.  Wms.  229  ;  ante,  ?  12  ;  Attorney-General  v.  Scott,  For- 
rest. 138  ;  3  Sugden,  V.  and  P.  App.  No.  19  ;  ante,  ?  13. 

2  D'Arcy  v.  Blake,  2  Sch.  &  Lef.  387-9,  qnoted  at  length  with  approbation  in  the 
recent  case  of  Smith  v.  Adams,  5  De  Gex,  McNaghten  &  (Jordon,  p.  712. 

i*  Park,  Dow.  126.  Blackstone  says  that  trast  estates  were  not  subjected  to  dower 
"  more  from  a  cautious  adherence  to  some  hasty  precedents,  than  from  any  well-gi'ounded 
principle."  2  Bl.  Com.  337. 
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Dower  in  trust  estates  under  statute  of  3  &  4:  William  IV. 
chapter  105. 

18.  By  this  enactment,  it  is  provided  "  that,  when  a  husband 
shall  die  beneficially  entitled  to  any  land  for  an  interest  which 
shall  not  entitle  his  widow  to  dower  out  of  the  same  at  law,  and 
such  interest,  whether  wholly  equitable,  or  partly  legal  and 
partly  equitable,  shall  be  an  estate  of  inheritance  in,  possession, 
or  equal  to  an  estate  of  inheritance  in  possession,  (other  than 
an  estate  in  joint  tenancy,)  then  his  widow  shall  be  entitled  in 
equity  to  dower  out  of  the  same  land."'  This  law,  which  applies, 
however,  to  such  marriages  only  as  are  contracted  since  January 
1st,  1834,"  completely  abolishes  the  distinction,  in  respect  of  the 
right  of  dower,  between  legal  and  equitable  estates. 

Dower  in  the  estate  of  the  cestui  que  trust  in  the  United  States. 

19.  The  English  Statute  of  Uses  is  sijbstantiallj''  adopted  in 
South  Carolina,  Illinois  and  Missouri.*  And  in  Delaware,  by 
force  of  their  statute,  the  legal  estate,  in  all  cases,  accompanies 
the  use  and  passes  with  it.*  So  in  Rhode  Island.'  In  other 
States,  similar  enactments  have  been  made,  but  they  embrace 
within  their  operation  conveyances  in  trust,  as  well  as  convey- 
ances to  uses,  as  practiced  before  the  Statute  of  Uses.  Thus,  in 
New  York  it  is  provided  that  the  person  entitled  to  the  posses- 
sion and  receipt  of  the  profits  of  lands  shall  be  deemed  to  have 
the  legal  estate  to  the  same  extent  as  the  equitable  interest.^ 
In  Indiana  it  is  enacted  that  "  a  conveyance  or  devise  to  a 
trustee  whose  title  is  nominal  only,  and  who  has  no  power  of 
disposition  or  management  of  such  lands,  is  void  as  to  the  trus- 
tee, and  shall  be  deemed  a  direct  conveyance  or  devise  to  the 
beneficiary.'"  In  Michigan,  uses  and  trusts,  except  in  a  modi- 
fied form,  are  abolished,  and  every  disposition  of  lands  is  re- 
quired to  be  made  directly  to  the  person  intended  to  be  invited 
with  the  right  to  the  beneficial  enjoj'ment.     "  If  made  to  one  or 

'  3  &  4  Will,  IV.  ch.  105,  ?  2.     See  Appendix.  ^  Ibid.  §  14. 

»  1  Greenl.  Cruise,  340,  note ;  ante,  oh.  12,  ?  29. 
*  Ibid.  KcT.  St.  Del.  1829,  p.  89,  ?  1.     [Rev.  Code,  1874,  p.  500.] 
«  Rev.  Stat.  R.  I.  1844,  p.  260.     [Pub.  Stat.  1882,  p.  443,  ?  2] 
6  1  Rev.  St.  N.  Y.  3d  ed.  p.  13 ;  2  Washb.  Real  Prop.  212.     [Rev.  Stat.  "«82,  p. 
2180.]     Atite,  ch.  12,  ?  29. 

'  2  Rev.  St.  Ind.  1852,  p.  503,  ?  13.     [Rev.  Stat.  1881,  ?  2981.] 
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more  persons  in  trust  for,  or  to  the  use  of  another,  no  estate  or 
interest,  legal  or  equitable,  shall  vest  in  the  trustee."  This  pro- 
vision, however,  is  subject  to  certain  qualifications  not  necessary 
to  be  here  noticed.'  In  States  where  statutes  of  this  character 
have  been  adopted,  it  would  seem  that  no  question  as  to  the 
right  of  dower  in  the  estate  of  the  cestui  que  trust  could  well 
arise.  His  interest,  by  virtue  of  these  enactments,  becomes  in- 
stantaneously transmuted  into  a  legal  estate.^ 

20.  In  some  States  the  rule  of  the  common  law,  excluding 
dower  from  the  estate  of  the  cestui  que  trust,  prevails.  WitTi  the 
exception  of  Pennsylvania,  this  is  supposed  to  be  the  case  in  all 
those  States  where  that  rule  is  not  changed  by  statute.  The 
following  named  States  may  be  embraced  in  this  class:  Massa- 
chusetts,^ Maine,*  New  Hampshire,'  Connecticut,"  Vermont,' 
Georgia,*  Florida,'  Minnesota,'"  Michigan,"  South   Carolina,'^ 


1  2  Comp.  Laws  Mich.  1857,  824,  ch.  86.     [Comp.  L.  1871,  p.  1331,  §  5.] 

^  For  a  discussion  of  the  doclrine  of  uses  as  applied  in  the  United  States,  see  2 
Washb.  Real  Prop.  142-56. 

3  Rev.  Stat.  Mass.  409,  ?  1  ;  Genl.  Stat.  Mass.  (I860,)  469,  ?  1.  [Pub.  Stat. 
1882,  p.  740.] 

*  Rev.  Stat.  Maine,  1840-41,  391,  §  1  ;  Rev.  Stat.  Maine,  (1857,)  p.  605,  ?  1. 
[Rev.  Stat.  Me.  1871,  p.  756.]  Hamlin  v.  Hamlin,  19  Maine,''(l  App.)  141 ;  Mann 
V.  Edson,  39  Maine,  25  ;  Freeman  v.  Freeman,  Ibid.  426 ;  Thorndike  v.  Spear,  31 
Maine,  91  ;  Kidder  v.  Blaisdell,  45  Maine,  461. 

5  Comp.  Stat.  N.  H.  1853,  ch.  175,  ?  3.  [Gen.  Laws  N.  H.  1878,  p.  474.  See 
Hopkinson  ».  Dnmaa,  42  N.  Q.  296.] 

«  Stat.  Conn.  1838,  p.  188 ;  1  Swift's  Dig.  85  ;  Conn.  Comp.  Stat.  1854,  p.  382, 
§  17.  [Pub.  Acts  1875,  p.  376.  See  infra,  p.  590,  note.]  Dcforest's  Appeal,  1 
Root.  50  ;  Calder  o.  Bull,  2  Root,  50  ;  Stewart  v.  Stewart,  5  Conn.  317  ;  Stedman  v. 
Fortune,  Ibid.  462. 

'  Stat.  Verm.  i;^99;  Verm.  Rev.  Stat.  289;  Comp.  Stat.  Verm.  p.  362.  [Rev. 
Stat.  Vt.  1880,  p.  449.]  Thayer  v.  Thayer,  14  Verm.  107  ;  Ladd  v.  Ladd,  Ibid.  185. 
See  Gorham  v.  Daniels,  23  Verm.  600  ;  Jenny  v.  Jenny,  24  Verm.  324. 

»  Stat.  Geo.  Dec.  23,  1826  ;  Cobb's  Dig.  171 ;  Prince'sDig.  249  ;  ed.  1838,  p.  253  ; 
Stat.  1842,  p,  75.  [Code  of  Ga.  1873,  p.  304.]  Chapman  v.  Schroeder,  10  Geo. 
321  ;  Green  v.  Causey,  Ibid.  435  ;  Bowen  v.  Collins,  15  Geo.  100  ;  Hartu.  McCoUum, 
28  Geo.  478;  Aaron  ;;.  Bayne,  Ibid.  107.     [See  Day-».  Solomon,  40  Ga.  32.] 

'  Thompson's  Dig.  2  Divis.,  tit.  1,  ch.  2,  g  1.     [McClellan's  Dig.  1881,  p.  475.] 

1°  Stat.  Minn.  1858,  p.  407,  J  1.     [Dower  has  since  been  abolished  in  Minnesota.] 

II  2  Comp.  Laws  Mich.  1857,  p.  850,  ?  1.     [Comp.  Laws  1871,  p.  1359.]     See  May 

V.  Specht,  1  Mann.  187  ;  Campbell  v.  Clark,  2  Doug.  Mich.  R.  141  ;  May  v.  Rumuey, 

1  Mich.  R.  1. 

«  1  Brev.  Dig.  p.  268,  tit.  67.  [Rev,  Stat.  S.  Car.  1873,  p.  429.]  Secrest  r. 
McKenna,  6  Rich.  Eq.  72.  Sec  Speight  v.  Meigs,  1  Brevard,  486  ;  Peay  v.  Peay,  2 
Rich.  Eq.  409. 
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Wisconsin*,  Oregon,'  Delaware,"  and  Arkansas.*  In  the  Dis- 
trict of  Columbia,  also,  before  the  Revised  Code,  the  common 
law  was  held  to  be  in  force."  But  in  many  of  the  States  the 
rule  of  the  common  law  in  this  particular  is  greatly  changed, 
and  in  others  it  is  entirely  abrogated.  Thus,  wherfe  the  equity 
of  the  husband  is  perfect  and  complete,  and  his  interest  is  of 
such  character  that  if  it  were  a  legal  estate  it  would  be  subject 
to  dower  at  common  law,  the  right  of  the  widow  to  be  endowed 
thereof  is  recognised  in  the  following  States :  Virginia,*  Ken- 
tucky,' New  Jersey,'  Pennsylvania,'  Alabama,^"  and  Mississippi." 
Under  the  present  statute  the  rule  is  the  same  in  the  District  of 

1  EeT.  Stat.  Wis.  (1849,)  p.  333,  g  1  ;  Revision  of  1858,  p.  545,  ?  1.  [Rev.  Stat. 
1878,  p.  626. 

2  Stat.  Oregon,  (1855,)  p.  405,  ?  1.  [(Jen.  Laws  1874,  p.  584.  See  Farnum  v. 
liOomis,  2  Oreg.  29.] 

»  Laws  of  Del.  (1829,)  p.  107,  g  2.  [Rev.  Code,  1874,  p.  533 ;  Oomog  v.  Cornog, 
3  Del.  Ch.  407.] 

♦  Ark.  Rev.  Stat.  (1838,)  ch.  52,  ?  1  ;  Dig.  Stat.  Ark.  (1848,)  p.  445,  ?  1  ;  Dig. 
Stat.  Ark.  (1858,)  p.  450,  §  1.  [Rev.  Stat.  Ark.  1874,  p.  455.  The  Arkansas  stat- 
ute has  been  construed  to  include  equitable  estates  ;  Kirby  v.  Vautreece,  26  Ark.  368. 
See  Tate  v.  Jay,  31  Ark.  576.]     See,  also,  post,  ch.  20,  g  3. 

«  Stelle  B.  Carroll,  12  Peters,  201. 

«  Stat.  Va.  1785  and  1792  ;  Tate's  Dig.  p.  175;  Va.  Code,  1849,  p.  474,  g  1. 
[Code  of  Va.  1873,  p.  853.]  Rowton  v.  Rowton,  1  Hen.  &  M.  92  ;  Claiborne  v. 
Henderson,  3  Hen.  &  M.  322  ;  Wheatley  w.  Calhoun,  12  Leigh,  264  ;  Blair  v.  Thomp- 
son, 11  Gratt.  441. 

'  1  Rev.  Stat.  Ky.  572,  note  2  ;  Rev.  St.  1852,  p.  393,  art.  4,  ?  3.  [Gen.  Stat. 
Ky.  1873,  p.  529.]  Stanton's  Rev.  vol.  ii.  p.  22  ;  Pugh  v.  Bell,  2  Hon,  126  ;  Stetens 
V.  Smith,  4  J.  J.  Marsh.  64 ;  Dean  ti.  Mitchell,  Ibid.  451  ;  Hamilton  v.  Hughes,  6  J. 
J.  Marsh.  581  ;  Lindsey  v.  Stevens,  5  Dana,  104  ;  Brewer  v.  Van  Arsdale,  6  Dana, 
204  ;  Robinson  v.  Miller,  1  B.  Mon.  88,  91.  And  see  Heed  v.  Ford,  16  B.  Mon.  114  ; 
Gully  V.  Ray,  18  B.  Mon.  107  ;  Lawson  v.  Morton,  6  Dana,  471. 

«  N.  J.  Rev.  Laws,  p.  397  ;  Rev.  Stat.  1847,  p.  71,  ch.  4,  g  1  ;  Elmer's  Dig.  147, 
note;  Nixon's  Dig.  p.  209,  g  1.  [Rev.  Stat.  1877,  p.  320.]  Yeo  v.  Mercereau,  3 
Harr.  387  ;  Dennis  v.  Kieman,  Nixon's  Dig.  212,  note. 

»  Shoemaker  v.  Walker,  2  Serg.  &  R.  554;  Reed  v.  Morrison,  12  Serg.  &  R.  18  ; 
Kelly  ».  Mahan,  2  Yeates,  515  ',  Jones  v.  Patterson,  12  Pa.  St.  149,  154  ;  Pritts  i'. 
Ritchey,  29  Pa.  St.  71,  76 ;  Dubs  v.  Dubs,  31  Pa.  St.  149.  And  see  Junk  v.  Canon, 
34  Pa.  St.  286. 

10  Laws  Ala.  247,  ?  9;  Clay's  Dig.  157,  §  36  ;  Code,  1852,  |  1354.  [Code  Ala. 
1876,  p.  578.]  Shields  v.  Lyon,  Minor,  278  ;  Gillespie  v.  Somerville,  3  Stew.  &  Port. 
347  ;  Edmonson  v.  Montague,  14  Ala.  370  ;  Allen  v.  Allen,  4  Ala.  556  ;  Crabb  v. 
Pratt,  15  Ala.  843 ;  Parks  v.  Brooks,  16  Ala.  529. 

"  Rev.  Code  Missis.  (1824,)  p.  232,  §  7  ;  Hutchinson's  Missis.  Code,  p.  622,  §  7  ; 
Howard  &  Huteh.  Dig.  p.  353,  J  47  ;  Rev.  Code  Missis.  (1857,)  p.  468,  art.  167. 
[Dower  has  since  been  abolished  in  Mississippi.]  See  James  v.  Rowan,  6  S.  &  M. 
393. 
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Columbia.'  So,  in  New  York,''  Maryland,'  North  Carolina,* 
Ohio,®  Indiana,'  Illinois,'  Iowa,"  Rhode  Island,'  Tennessee,'"  Mis- 
souri," and  Kansas,"^  dower  is  allowed  in  equitable  estates.  And 
it  is  not  required  in  all  these  States  that  the  equity  of  the  hus- 
band shall  be  complete,  but  in  some  of  them  the  widow  may 
claim  dower  subject  to  prior  equities  or  incumbrances,  to  the 
extent  of  the  actual  interest  of  the  husband  in  the  lands  at  the 
time  of  his  death.'' 

1  EeT.  Code  Dist.  Col.  (1857,)  p.  199,  ?  2. 

2  2ReT.  Stat.  N.  Y.  p.  112,  §?  71,  72;  Ibid.  374,  §?  63,  64  ;  3  Eev.  Stat.  5th 
ed.  p.  200,  §?  84,  85.  [Rev.  Stat.  N.  Y.  1882,  p.  2196.  See  Hicks  v.  Stebbins,  3 
tans.  39.]  Johnson  v.  Thomas,  2  Paige,  377;  Hawley  ».  James,  5  Paige,  318; 
Church  ».  Church,  3  Sandf.  Ch.  434.  See  Coster  v.  Clarke,  3  Edw.  Ch.  428,;  Mc- 
Cartee,  v.  Teller,  2  Paige,  511. 

»  Dorsey's  Laws,  toI.  i.  p.  701,  ?  10  ;  Act  of  1818,  ch.  193  ;  1  Md.  Code,  (I860,) 
p.  325,  art.  45,  J  5.  [Rer.  Code  1878,  p.  397.]  Hopkins  v.  Frey,  2  Gill,  359  ; 
Miller  v.  Stump,  3  Gill,  304 ;  Spangler  v.  Stanler,  1  Md.  Ch.  Dec.  36  ;  Bowie  v. 
Ben-y,  1  Md.  Ch.  Dec.  452  ;  Bowie  v.  Berry,  3  Md.  Ch.  Dec.  359 ;  Purdy  v.  Purdy, 
3  Md.  Ch.  Dec.  547  ;  Steuart  v.  Beard,  4  Md.  Ch.  Dec.  319.  [Lynn  v.  Gephart,  27 
Md.  547  ;  Glenn  v.  Clark,  53  Md.  580.] 

*  1  Rev.  Stat.  N.  C.  p.  614,  §  6  ;  N.  C.  Code,  (1854,)  p.  602,  ch.  118,  ?  6. 
[Battle's  Rev.  Stat.  1873,  p.  839.]  Thompson  v.  Thompson,  1  Jones!  N.  C.  Law  R. 
430 ;  Klutts  V.  Klutts,  5  Jones'  N.  C.  Eq.  R.  80. 

»  Swan's  Stat.  (1841,)  p.  296,  ?  1  ;  Swan's  Stat.  (1854,)  p.  329,  J  1  ;  1  Swan  & 
Critch.  p.  516,  §  1.  [Rev.  Stat.  1880,  vol.  i.  p.  1048.  See  Abbott  v.  Bnsworth,  36 
Ohio,  605.]  Smiley  v.  Wright,  2  Ohio,  506  ;  Miller  v.  Wilson,  15  Ohio,  105  ;  Rands 
V.  Kendall,  Ibid.  671  ;  McDonald  ».  Aten,  1  Ohio  St.  293. 

"  Rev.  Code,  1824,  p.  157,  g  1 ;  Rev.  Code,  1831,  p.  209,  ?  12  ;  Rev.  Stat.  1843, 
p.  428,  ?g  80-84.  [Rev.  Stat.  1881,  ?  2491.]  McMahan  v.  Kimball,  3  Blackf.  1, 
10;  Smith  v.  Addleman,  5  Blackf.  406  ;  Taylor  v.  McCrackin,  2  Blackf.  260,  262; 
Crane  ii.  Palmer,  8  Blackf.  120  ;  Malin  v.  Coult,  4  Ind.  535. 

By  the  1  Rev.  Stat.  1852,  p.  251,  the  widow  takes  a  share  of  the  husband's  estate  in 
fee  simple,  instead  of  a  life  estate,  as  before. 

1  Rev.  Stat.  1833,  p.  627  ;  Rev.  Stat.  1839,  p.  698,  |  49  ;  Act  of  March  3,  1845, 
1 1  ;.  1  Purple's  Dig.  p.  494,  ch.  2,  Dower  ;  Rev.  Stat.  1856,  p.  496,  ch.  34,  ?  1 ;  Gale's 
Stat.  697  ;  1  Stat.  111.  (1858,)  p.  151,  §  1.  [Rev.  Stat,  by  Hard,  1880,  p.  425.  See 
Greenbaum  v.  Austrian,  70  111.  591  ;  Stow  v.  Steel,  45  111.  328  ;  Atkin  v.  Merrill, 
39  111.  62.]  Davenport  v.  Farrar,  1  Scam.  314  ;  Sisk  v.  Smith,  1  Gilm.  503 ;  Owen 
V.  Robbins,  19  HI.  549. 

8  Revision  of  1860,  p.  420,  g  2477.     [McLain's.Stat.  1880,  vol.  i.  p.  653.] 

9  Public  Laws  R.  I.  (1844,)  p.  188,  §  1 ;  Rev.  Stat.  (1857,)  ch.  202,  §  1.  [Pub. 
Stat.  1882,  p.  637.] 

">  Stat.  Laws  Tenn.  (1836,)  p.  265,  ?  4  ;  Act  of  1823,  ch.  37  ;  Code  of  Tenn.  (1858,) 
p.  473,  g  2398.     [Stat,  of  Tenn.  1871,  §  2398.] 

"  Stat.  Misso.  (1835,)  p.  228,  J  1  ;  Revision  of  1845,  p.  430,  §  1.  [Eev.  Stat. 
1879,  vol.  i.  p.  363 ;  Duke  v.  Brandt,  51  Mo.  221  ;  Hart  v.  Logan,  49  Mo.  47.] 

«  Stat.  Kansas  Ter.  (1855,)  p.  314,  ?  1  ;  Comp.  Laws  Kansas,  (1862,)  p.  478,  ?  1. 
[Dower  no  longer  exists  in  Kansas  ;  Comp.  L.  1879,  p.  380,  §  28.] 

"  See  further  upon  this  subject,  post,  ch.  20,  ??  37-44. 


CH.  XIX.]  TRUST  ESTATES.  403 

21.  The  introduction  of  the  English  doctrine  into  Virginia 
was  strongly  resisted  by  some  of  the  most  eminent  of  the  judges 
of  that  State.  As  early  as  1755,  in  the  old  General  Court,  with 
the  attorney-general  of  counsel  upon  the  one  side,  and  Mr.  Pen- 
dleton upon  the  other,  the  question  was  argued  whether  a  widow 
should  have  dower  of  an  equitable  estate  in  a  case  where  the 
husband  died  after  the  time  limited  for  conveying  to  him  the 
legal  title.  And  with  the  exception  of  P.  Randolph,  J.,  the  court 
were  unanimously  of  opinion  that  she  was  entitled  to  dower, 
and  decreed  accordingly.*  Again,  in  Claiborne  v.  Henderson,^ 
Wythe,  Chancellor,  made  a  similar  decree;  and  on  appeal, 
Tucker,  J.,  in  an  opinion  of  great  ability,  insisted  that  the  En- 
glish rule  was  never  in  force  in  Virginia,  and  that  consequently 
equitable  estates  were  subject  to  dower  in  that  commonwealth 
before  the  adoption  of  their  statute  upon  the  subject.  But 
Judges  Roane  and  Fleming  were  of  a  contrary  opinion,  and 
the  decree  of  the  chancellor  was  reversed.'  In  that  State,  how- 
ever, the  question  was  set  at  rest  as  to  rights  accruing  after 
1785,  by  the  adoption  of  the  statute  of  that  date,  which  con- 
tained the  following  provision : — 

When  any  person  to  whose  use,  or  in  trust  for  whose  benefit  another  is,  or 
shall  be  seised  of  lands,  tenements  or  hereditaments,  hath,  or  shall  have,  such 
inheritance  in  the  use  or  trust  as  that  if  it  had  been  a  legal  right,  the  husband  or 
wife  of  such  person  would  thereof  have  been  entitled  to  curtesy  or  dower,  such 
husband  or  wife  shall  have  and  hold,  and  may,  by  the  remedy  proper  in  similar 
cases,  recover  curtesy  or  dower  of  such  lands,  tenements,  or  hereditaments.* 

This  is  the  first  statute  giving  dower  in  equitable  estates, 
adopted  in  the  United  States.  It  was  subsequently  re-enacted 
in  Kentucky,*  Mississippi,*  and  Alabama,'^  without  any  change 
in  the  phraseology. 

22.  The  New  Jersey  statute  of  1799  gave  dower  "  of  all  the 
lands,  tenements,  and  other  real  estate  whereof  the  husband,  or 
any  other  to  his  use,  was  seised  of  an  estate  of  inheritance  at  any 

1  Dobson  0.  Taylor,  April  General  Court,  1755,  John  Bandolph's  MS.  Eep.  p.  77  ; 
stated  in  Claiborne  v.  Henderson,  3  Hen.  &  M.  335.     See,  also,  p.  362. 

2  Claiborne  o.  Henderson,  3  Hen.  &  M.  322,  (1809.) 
'  See,  also,  Rowton  v.  Rowton,  1  Hen.  &  M.  92, 

*  Va.  Laws  1785,  ch.  62,  12  Hen.  Sta.  at  Large,  157. 
«  I  Dig.  Laws  Ky.  315,  §  14,  (1796.) 

6  Dig.  Stat.  Missis.  Ter.  p.  82,  ?  9,  (1812)  ;  Rev.  Code  Missis.  (1857,)  p.  468, 
art.  16".     [Dower  has  since  been  abolished  in  Mississippi.     Rev.  Code  1880,  \  1170." 
1  Clay's  Ala.  Dig.  p.  157,  §  36. 
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time  during  the  coverture,"  to  which  the  wife  had  not  relin- 
quished her  right.'  In  the  first  reported  case  that  arose  in  the 
State  after  the  passage  of  this  act,  involving  its  construction,  it 
was  held  by  a  majority  of  the  court  that  it  introduced  no  new 
principle,  but  left  the  doctrine  as  to  dower  in  equitable  estates 
precisely  where  it  found  it,  and  where  it  stood  at  the  common 
law  as  altered  by  the  27  Henry  VIII.  "A  doubt,  then,"  the 
court  observed,  after  quoting  a  portion  of  -the  English  statute 
just  referred  to,  "  might  reasonably  arise  in  the  mind  of  the 
penman  of  this  act  concerning  dower,  whether  the  cestui  que  use 
under  an  act  for  transferring  uses  into  possession,  was  so  seised 
as  that  his  wife  should  be  dowable  of  the  estate,  and  in  order  to 
obviate  that  doubt,  his  prudence  and  caution  led  him  to  adopt 
the  phraseology  which  he  has  used."*  But  Southard,  Judge, 
dissented  from  the  conclusion  of  the  majority,  and  held  that  it 
was  plainly  intended  by  the  statute  to  modify  the  strict  a-ule  of 
the  common  law.  "As  it  had  been  determined,"  he  said,  "  that 
a  use  was  not  subject  to  dower  before  the  statute,  nor  a  trust  after 
it ;  and  as  an  equity  had  been  likened  to  a  trust,  may  it  not  have 
been  the  object  of  making  a  use  dowable,  to  make  a  trust  and 
equity  so  also  ?  May  not  those  words  have  been  designed  to 
break  down  this  artificial  reasoning,  and  give  dower  in  all  cases, 
both  of  legal  and  equitable  seisin,  wherever  the  husband  in 
truth  owned  the  land,  and  the  use  and  profits  belonged  to  him  ?" 
Upon  error  to  the  court  above,  the  reasoning  of  the  dissenting 
judge  prevailed,  and  the  judgment  below  was  reversed.^  The 
question  again  came  up,  and  was  elaborately  discussed  in  Yeo 
V.  Mercereau,*  where  the  doctrine  of  the  Court  of  Errors  was 
afiirmed.  "  Why  may  not  those  words,"  said  the  chief  justice, 
(referring  to  the  phrase,  "  or  any  other  to  his  use,")  "  have  been 
inserted  for  the  purpose  of  giving  the  widow  dower  of  the  lands 
in  all  cases  where  any  person  is  so  seised  to  the  use  of  the  hus- 
band as  in  equity  would  entitle  him  to  the  legal  estate,  and  the 
actual  possession  and  seisin  of  the  land  itself;  in  other  words, 
wherever  the  husband  is  the  true  and  legal  owner  in  equity  of 
the  land  itself?  Such  cases  may  exist,  for  instance,  upon  a 
covenant  to  stand  seised  to  the  use  of  the  husband,  and  to  con- 

»  Laws  of  N.  J.  by  Paterson,  p.  343,  ?  1. 
'  Montgomery?).  Bruere,  1  South.  260,  (1818.) 
'  Montgomery  v.  Bruere,  2  South.  685. 
*  Yeo  V.  Mercereau   3  Harr.  387,  (1842.) 
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vey,  &c.,  upon  request.  Or  again  ;  suppose  the  husband  makes 
a  purchase,  and  pays  the  money,  but  dies  before  he  gets  a  con- 
veyance; or  suppose  another  person  buys  land  with  the  hus- 
band's money,  and  for  him,  but  takes  a  deed  to  himself  in  fee ; 
in  either  case  the  husband  is  the  ti-ue  owner  of  the  land.  The 
vendor  in  the  first  case,  and  the  agent  or  purchaser  in  the 
second,  stands  seised  to  the  use  of  the  husband,  iand  in  equity 
he  is  entitled  to  a  conveyance  in  fee.  If,  before  such  convey- 
ance made,  or  pending  a  bill  to  obtain  one,  the  husband  should 
die,  why  should  -  not  his  widow  have  dower  of  such  lauds  ?  I 
see  no  reason  why  she  should  not;  and  in  my  opinion  the 
words  '  or  any  other  to  his  use,'  were  inserted  to  reach  just  such 
cases,  and  all  others,  if  any  exist,  in  which  another  is  seised  of 
lands  during  coverture,  to  the  use  of  the  husband  under  such 
circumstances  as  in  equity  entitles  the  husband,  or  his  heirs,  to 
a  conveyance  of  the  legal  estate,  and  actual  seisiu'and  possession 
of  the  land." 

23.  The  English  doctrine  was  never  adopted  in  Pennsylvania. 
In  Shoemaker  l).  Walker,^  Tilghman,  C.  J.,  refers  to  the  subject 
in  the  following  terms  :  "  In  England  a  widow  is  not  dowable 
of  a  trust  estate,  although  a  husband  may  be  tenant  by  the  cur- 
tesy. This  is  the  more  remarkable,  as  dower  is  the  favorite  of 
the  common  law,  A  woman  has  her  dower  where  the  husband 
had  only  a  seisin  in  law,  but  a  man  can  not  be  tenant  by  the 
curtesy  unless  there  was  a  seisin  in  fact.  No  good  reason  has 
been  assigned  for  excluding  the  wife  of  her  dower  in  a  trust  es- 
tate. It  rests  upon  usage,  which,  though  not  now  approved, 
can  not  be  altered  by  any  authority  less  than  the  Parliament. 
In  Pennsylvania,  the  usage  has  been  more  reasonable  and  more 
analogous  to  the  general  principles  of  dower.  I  do  not  know 
that  the  question  has  ever  been  brought  to  a  decision  in  this 
court.  The  reason  of  this  I  take  to  be,  that  it  has  never  been 
doubted.  I  have  frequently  heard  it  taken  for  granted,  but 
never  seriously  questioned.  I  do  not  understand  that  the 
learned  counsel  who  now  makes  the  point,  supposes  the  law  to 
be  in  his  favor.  But  he  wishes  it  to  be  settled  by  a  solemn  de- 
cision. It  is  my  opinion  that  it  should  be  so.  My  opinion  is, 
that  by  the  usage  and  law  of  Pennsylvania,  a  widow  is  dowable 
of  a  trust  estate."* 

'  Shoemaker  v.  Walker,  2  Serg.  &  B.  5.54,  (1816-). 

'  See,  also,  authorities  cited  ante,  p.  384,  note  5  ;  and  see  cti.  20,  JJ  18-21. 
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24.  In  some  States  the  courts  have  declared  in  general  terms 
that  in  order  to  entitle  the  wife  to  dower  in  the  equities  of  her 
husband,  his  right  in  the  lands  must  be  of  such  a  nature  as  to 
entitle  him  to  demand,  and  authorize  a  court  of  equity  to  decree, 
a  conveyance  of  the  legal  title.*  There  is,  however,  a  manifest 
distinction  between  an  express  trust  created  by  deed  or  will, 
and  a  trust  or  equity  resulting  to  the  purchaser  of  lands  under 
an  executory  contract.  Where,  under  a  statute  giving,  in  gen- 
eral terms,  dower  in  the  estate  of  the  cestui  que  trust,  the  courts, 
by  construction,  extend  its  operation  to  the  case  of  an  ordinary 
purchase  of  lands,  treating  the  vendor  as  holding  the  legal  title 
in  trust  for  the  vendee,  and  thus  making  the  widow  of  the  ven- 
dee dowable,^  it  may  not  be  unreasonable  to  require  that  the 
purchase-money  shall  be  fully  paid,  and  the  equity  of  the  hus- 
band rendered  complete,  before  allowing  dower  to  attach.  But 
where,  as  by  the  Virginia^act  above  quoted,'  the  estate  of  the 
beneficiary  of  an  express  trust  is  made  subject  to  dower  without 
limitation  or  qualification,  it  would  seem  that  the  courts  are  not 
authorized  to  interpolate  a  condition  making  it  a  requisite  of 
dower,  that  the  beneficiary  of  such  a  trust  shall  be  entitled  to  a 
conveyance  of  the  legal  estate.  It  often  happens,  in  the  creation 
of  trusts  of  this  character,  that  the  estate  is  so  limited  as  to  be 
absolutely  beyond  the  control  of  the  cestui  que  trust;  and  in  such 
case,  therefore,  the  application  of  the  doctrine  above  stated  would 
exclude  dower,  although  the  case  clearly  came  within  the  plain 
provisions  of  the  statute. 

25.  It  is  also  understood  to  be  the  general  rule  in  those  States 
where  dower  is  allowed  in  equities,  that  the  right  is  restricted  to 
such  equitable  estates  as  the  husband  held  at  the  time  of  his  death. 
That  this  is  the  rule  with  respect  to  equitable  interests  acquired 
under  executory  contracts  of  purchase,  is  well  settled  by  the 
authorities.*  And  where-^as  is  the  case  in  some  States — dower 
is  given  in  general  terms,  in  such  equitable  estates,  only,  as  the 
husband  was  possessed  of  at  his  death,  and  no  distinction  is 
made  between  equities  arising  upon  contracts  of  purchase  and 
those  created  under  express  trusts,  the  same  general  rule  would 
seem  to  apply  to  all  equitable  estates,  no  matter  how  created. 
But  it  is  very  questionable  whether,  under  provisions  such  as 

1  See  post,  ch.  20,  ??  37-44. 

s  See  ch.  20,  ?§  12-14.  »  Ante,  |  21. 

*  Ch.  20,  U  45-49  ;  1  Washb.  Real  Prop.  180,  ?  14. 
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are  contained  in  the  Virginia  act,  and  in  the  statutes  of  several 
of  the  other  States,  a  husband  who  takes  as  the  beneficiary  of 
an  express  trust,  has  the  power  to  defeat  his  wife's  dower  by  an 
alienation  of  his  estate  during  the  coverture.  The  reasons 
assigned  for  permitting  a  transfer  of  an  equitable  title  held  by 
purchase,  unincumbered  by  dower,  do  not  apply  where  the  hus- 
band takes  as  the  cestui  que  trust  of  an  express  trust.^  These 
views  are  particularly  applicable  to  the  present  statute  of  Ken- 
tucky, the  third  section  of  which  provides  that  "  after  the  death 
of  the  husband,  the  wife  shall  be  endowed  for  her  life,  of  one- 
third  of  the  real  estate  whereof  he,  or  any  one  for  his  me,  was' 
seised  of  an  estate  in  fee  simple  at  any  time  during  the  coverture, 
unless  her  right  to  such  dower  shall  have  been  barred,  forfeited, ' 
or  relinquished."^  Here,  estates  of  which  the  husband  was  him- 
self seised,  and  those  of  which  any  other  person  was  seised  for 
his  use,  are  placed  upon  the  same  footing,  and  in  either  case,  a 
seisin  at  any  time  during  the  coverture  is  sufficient  to  confer 
dower.  By  the  thirteenth  section  of  the  same  act  it  is  provided  , 
that  "  if  the  husband  held  land  by  executory  contract,  only,  the 
wife  shall  not  be  endowed  of  the  land  unless  he  owned  such 
equitable  right  at  his  death."  This  section,  limiting  the  hus- 
band's power  of  alienation  to  lands  held  by  executory  contract, 
when  taken  in  connection  with  the  previous  section,  would  seem 
to  indicate  that,  in  Kentucky  at  least,  dower  in  equitable  estates 
created  by  express  trust  is  not  liable  to  be  defeated  by  the  indi- 
vidual act  of  the  husband.  And  it  is  supposed  that  a  like  con- 
struction may  properly  be  given  to  the  statutes  of  several  of  the 
other  States. 

Reversionary  estate  of  cestui  que  trust. 

26.  The  doctrine  of  the  common  law  which  prevents  dower 
from  attaching  upon  estates  in  remainder  or  reversion  expectant 
upon  an  estate  of  freehold,'  applies  to  equitable  as  well  as  to 
legal  estates ;  and  during  the  existence  of  the  particular  estate 
the  husband  may  defeat  his  wife's  dower  by  disposing  of  his 

1  See  Hamilton  v.  Hughes,  6  J.  J.  Marsh.  481  ;  Heed  v.  Ford,  16  B.  Men.  114. 

2  2  Ky.  Rev.  St.  hy  Stanton,  ch.  47,  art.  4,  §  3.  See,  also.  Code  of  Va.  (1849,) 
p.  474,  I  1  ;  Nixon's  Dig.  Laws  of  N.  J.  p.  209,  J  1  ;  Laws  of  Iowa,  Rev.  of  1860, 
p.  420,  \  2477  ;  Rev.  Stat.  R.  L  (1857,)  p.  503,  §  1  ;  Rev.  Stat.  Misso.  (1845,)  p. 
430,  \  1  ;  Comp.  Laws  Kansas,  (1862,)  p.  478,  ?  1,  where  similar  language  is  em- 
ployed in  giving  dower  in  the  estate  Of  the  cestui  que  use.  [See  Atkin  ti.  Merrill,  j)9 
111.62.] 

»  Ante,  ch.  U,  §  5 ;  ch.  15,  ??  1-6. 


408  THE   LAW   OF   DOWER.  [CH.  XIX. 

reversionary  interest.  Thus,  where  a  remainder  in  fee  of  a  trust 
estate  was  vested  in  the  husband,"  dependent  on  the  life  of  a 
third  person,  and  the  husband  aliened  such  remainder  during 
the  coverture,  and  before  the  determination  of  the  particular 
estate,  it  was  held  that  his  wife  was  not  entitled  to  dower.* 

Disseisin  of  cestui  que  trust. 

27.  In  the  case  of  Thompson  v.  Thompson,^  there  is  a  dictum 
to  the  effect  that  if  the  cestui  que  trust  be  divested  of  his  equitable 
seisin  by  any  act  equivalent  to  a  disseisin  of  the  legal  estate  at 
common  law,  he  must,  by  analogy  to  the  rules  of  the  common 
law,  reinvest  himself  with  his  equitable  seisin,  or  the.  dower  of 
his  wife  will  be  defeated.'  "  This  distinction,"  the  court  said, 
incidentally  referring  to  the  principles  of  the  common  law  by 
way  of  illustration,  "  which  appears  where  the  widow  claims 
dower  at  common  law,  is  equally  applicable  where  she  claims 
under  the  statute.  For  instance,  if  a  trustee  sells  the  land  in 
violation  of  the  trust,  and  the  cestui  que  trust  marries  and  dies 
without  revesting  his  estate,  the  widow  is  not  entitled  to  dower; 
for  he  had  a  mere  right  to  apply  to  a  court  of  equity,  and  have 
the  purchaser  declared  a  trustee,  if  he  bought  with  notice ;  but 
as  he  did  not  in  his  lifetime  assert  this  right,  although  his  heir 
may  do  so  after  his  death,  it  was  not  intended  to  give  the  widow 
a  claim  to  dower.  Indeed,  it  could  not  be  done  without  destroy- 
ing all  analogy  between  a  legal  and  equitable  estate,  which  the 
intention  was  to  put  on  the  same  footing.  So  if  a  trustee  uses 
money  belonging  to  the  trust  fund,  and  invests  it  in  land, 
although  the  cestui  que  trust  may,  in  equity,  follow  the  fund  and 
claim  the  land,  yet  until  he  does  so  he  has  a  mere  riglit,  not  an 
estate."'' 

28.  In  some  of  the  States  the  foregoing  doctrine  may  possibly 
hold  good,  but  it  is  clear  that  in  many  of  them  it  would  receive 
no  countenance  whatever.  It  is  founded  solely  on  the  technical 
rule  of  the  common  law  that  a  mere  right  of  entry  upon  lands 
is  not  sufficient  to  give  dower.  This  rule,  as  we  have  seen,  is 
now  abrogated  by  statute  in  England,*  and  in  several  of  the 

1  Shoemaker  v.  Walker,  2  Serg.  &  Eawle,  554. 

2  Thompson  v.  Thompson,  1  Jones'  N.  C.  Law  E.  430. 
»  See  ante,  ch.  12,  §J  12-15. 

*  1  Washb.  R.  P.  181,  J  15,  is  to  the  same  effect, 
s  Ante,  ch.  12,  J  18. 
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States,  and  in  others  never  was  received  as  American  law.'  It 
would  be  strangely  inconsistent  with  principle,  therefore,  to 
hold,  in  conformity  to  the  general  American  doctrine,  that 
a  disseisin  of  the  legal  estate  does  not  affect  dower,  and  at  the 
same  time  apply  to  a  constructive  disseisin  of  the  equitable 
estate  the  severe  and  rigid  rules  of 'the  common  law.  This 
point  was  expressly  determined  in  the  case  of  Yeo  v.  Mercereau.^ 
There  the  purchaser  in  possession  derived  title  through  the 
trustee,  with  notice  of  the  equitable  rights  of  the  cestui  que  trust, 
and  the  widow  of  the  latter  was  held  entitled  to  dower.  "  The 
defendant,"  the  court  said,  "  having  purchased  with  full  notice 
of  the  history  of  the  title,  apprised,  as  appears  by  the  state  of 
the  case,  of  the  defendant's  claim  to  dower,  and  having  with- 
held a  large  portion  of  the  purchase-money  as  an  indemnity 
against  the  claim,  ought  not  now  be  permitted  to  deny  the  hus- 
band's right  to  the  land,  any  more  than  he  would  be  to  deny 
his  seisin  if  he  had  received  his  deed  directly  from  the  husband 
himself." 

,    Estate  of  trustee  not  svAject  to  dower. 

29.  As  the  common  law  takes  no  notice  of  the  interest  of  the 
cestui  que  trust,  and  regards  only  the  legal  estate,  it  follows  that 
the  wife  of  the  trustee  may,  in  the  courts  of  law,  successfully 
prosecute  her  claim  to  be  endowed  of  the  trust  property.  To 
avoid  this  consequence,  the  practice  was  early  introduced  of 
resorting  to  the  courts  of  equity  to  enjoin  the  wife  of  the  trustee 
from  such  proceeding.  At  first  it  was  doubted  whether  the 
chancellor  could  interfere  f  but  these  doubts  were  soon  dissi- 
pated, and  it  eventually  became  a  well-established  doctrine, 
that  in  equity  the  wife  of  the  trustee  is  not  dowable  of  the  trust 
estate,  and  that  the  courts  of  equity  may  interpose  to  prevent 
her  from  asserting  a  claim  to  such  dower  at  law.*  This  principle 
of  the  English  equity  courts  is  very  generally  adopted  in  the 
United  States." 

1  Ante,  oh.  12,  ?g  19-21.  «  Yeo  v.  Mercereau,  3  Harr.  387. 

»  Gilb.  Uses,  11,  172  ;  7  Co.  73.  See  Hardw.  469,  per  Hale,  C.  B.;  Bro.  Feoff,  al 
TJses,  pi.  10  ;  Nash  v.  Preston,  (6  Car.  I.)  Cro.  Car.  190  ;  Park,  Dow.  oh.  6. 

*  Bacon's  Law  Tracts,  87  ;  Noel  v.  Jevon,  (1678,)  2  Freem.  43  ;  Bevant  v.  Pope 
(1681,)  2  Freem.  71  ;  Hinton  ti.  Hinton,  2  Ves.  Sr.  634;  Cashbornt).  English,  2  Bq 
Cas.  Abr.  728 ;  Park,  Dow.  101  ;  Hill  on  Trustees,  269  ;  1  Sugd.  V.  &  P.  9th  ed.  9, 
358. 

'  Kobison  v  Codman,  1  Snmn.  129  ;  Cooper  v.  Whitney,  3  Hill,  101  ;  Thompson 
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30.  As  the  vendor  of  real  estate,  after  a  contract  of  sale,  is 
regarded  in  equity  as  a  trustee  for  the  purchaser,  it  follows, 
upon  the  principle  above  stated,  that  where  a  sale  is  made 
before  the  marriage,  although  a  conveyance  be  not  executed 
until  afterwards,  the  wife  of  the  vendor  is  not  entitled  to  dower.' 

31.  Where  a  testator  by  his  will  devised  to  his  brother  all  his 
real  and  personal  property,  in  trust,  to  sell  the  same,  and  out  of 
the  proceeds  to  pay  debts  and  legacies,  and  the  residue  the 
brother  to  retain  to  his  own  use,  but  the  will  did  not,  in  terms, 
authorize  the  latter  to  take  the  lands  into  his  own  possession, 
nor  to  receive  the  rents  and  profits,  it  was  held  that  under  the 
laws  of  New  York  he  took  no  estate  in  the  lands ;  that  the  will 
conferred  on  him  a  mere  power  in  trust  to  make  sales  and  apply 
the  proceeds  as  directed  thereby,  and  that  on  the  death  of  the 
testator  the  lands  descended  to  his  heirs,  subject  to  the  execution 
of  the  power.  The  widow  of  the  trustee  was  consequently  held 
not  dowable  of  the  lands,  notwithstanding  his  interest  in  the 
residuum  to  be  produced  by  sales.'' 

32.  Although  the  wife  is  not  dowable  where  the  husband 
holds  nothing  but  the  dry  legal  title,  without  any  beneficial 

V.  Murray,  2  HQl,  (S.  C.)  Ch.  204,  213  ;  Powell  tT.  Mocs.  &  Brimf.  Man.  Co.,  SMason, 
347  ;  Cowman  v.  Hall,  3  Gill  &  John.  3.98  ;  Sterens  «.  Smith,  4  J.  J.  Marsh.  64 ; 
Small  V.  Proctor,  15  Mass.  495  ;  Stanwood  u.  Dunning,  2  Shep.  290 ;  Germond  v. 
Jones,  2  Hill,  569 ;  Coster  v.  Clark,  3  Edw.  Ch.  428  ;  Gomez  v.  Tradesmen's  Bank, 
4  Sand.  S.  C.  102  ;  Herron  v.  Williamson,  6  Litt.  250  ;  Lawson  v.  Morton,  6  Dana, 
471  ;  Bartlett  v.  Gouge,  5  B.  Mon.  152  ;  Dean  v.  Mitchell,  4  J.  J.  Marsh.  451  ;  Ed- 
mondson  v.  Welsh,  27  Ala.  578  ;  Derush  v.  Brown,  8  Ohio,  412  ;  Firestone  u.  Fire- 
stone, 2  Ohio  State  E.  415  ;  McNish  v.  Pope,  8  Bich.  Eq.  112;  Crittenden  v.  Johnson, 
6  Eng.  Ark.  R.  94  ;  Lenox  v.  Notrebe,  1  Hemp.  251  ;  James  v.  Rowan,  6  Smedes  & 
Marsh,  393  ;  4  Kent,  43  ;  1  Washb.  Real  Prop.  162,  J  14.  [If  the  husband  is  a  mere 
trustee  without  any  beneficial  interest,  the  wife  is  not  entitled  to  dower  whether  she  had 
notice  of  the  trust  or  not ;  White  v.  Drew,  42  Mo.  561.  See,  also,  Bnifalo,  &o..  Rail- 
road Co.  V.  Lampson,  47  Barb.  533,  548.  Where  the  trust  is  not  apparent,  however, 
the  right  of  dower  attaches  prima  facie  until  the  trust  is  established,  and  in  a  suit  to 
establish  it  the  widow  is  a  necessary  party  ;  Bailey  v.  West,  41  111.  290.  In  Michigan 
resulting  trusts  are  abolished;  and  consequently  if  land  is  bought  by  one  person,  hut  the 
title  is  taken  in  the  name  of  another,  the  latter  is  treated  as  the  complete  owner,  and  his 
widow  may  have  dower  ;  Newton  v.  Sly,  1 5  Mich.  39 1 .] 

1  Park,  Dow.  106  ;  1  Roper,  Hush,  and  Wife,  by  Jacob,  358  ;  Dean  u.  Mitchell,  4 
J.  J.  Marsh.  451  ;  Oldham  v.  Sale,  1  B.  Mon.  76  ;  Gaines  v.  Gaines,  9  B.  Mon.  295 ; 
Eawlings  ».  Adams,  7  Md.  26  ;  Bowie  v.  Berry,  3  Md.  Ch.  Decis.  359  ;  Cowman  ». 
Hall,  3  Gill  &  J.  398 ;  Firestone  v.  Firestone,  2  Ohio  St.  415  ;  Adkins  v.  Holmes,  2 
Carter,  (Ind.)  197  ;  Kinter  v.  McRae,  Ibid.  453.  See,  also,  ch.  28,  §§  15-21,  where 
this  subject  is  more  fully  considered. 

«  Germond  v.  Jones,  2  Hill,  (N.  T.)  569. 
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interest  in  the  lands,  yet  if  any  substantial  interest  therein  be 
coupled  with  the  legal  estate,  to  that  extent  it  is  supposed  she 
■would  be  entitled  to  dower.'  And  it  is  clear  that  where  the  - 
legal  and  equitable  estate  of  the  husband  are  coextensive,  the 
latter  merges  in  the  former,  and  confers  upon  the  wife  the  right 
of  dower.^ 

33.  The  rule  denying  dower  to  the  estate  of  trustees  applies, 
also,  where  lands  are  held  by  the  husband  under  a  general 
power  of  appointment  to  uses,  even  where,  in  default  of  ap- 
pointment, the  estate  is  to  be  held  to  his  own  use  in  fee.  In 
such  case,  until  the  appointment  is  made,  the  husband  is  vested 
with  an  estate  which  is  subject  to  dower,  and  if  he  die  without 
having  executed  the  power,  the  right  of  the  wife  will  become 
absolute.  But  if  the  appointment  be  made  by  him  in  his  life- 
time, the  estate  is  thereupon  transferred  to  the  appointee  under 
the  use  discharged  from  the  incumbrance  of  dower.* 

34.  Where  land  was  conveyed  to  the  husband  before  marriage 
by  an  absolute  deed  in  fee,  it  was  held  that  a  secret  parol  trust 
attending  the  conveyance  could  not  be  set  up  to  deprive  the  wife 
of  dower.*  And  where  a  trustee  purchased  the  trust  property, 
and  the  sale  was  not  impeached  by  the  cestui  que  trust,  it  was  de- 
cided that  his  title  was  good,  and  his  wife  dowable  of  the  lands.* 

35.  And  if  it  be  shown  to  the  reasonable  satisfaction  of  a  court 
of  equity  that  the  person  alleged  to  be  a  trustee,  was  in  point  of 
feet  the  bona  fide  owner  of  the  estate,  and  that  the  declaration 
of  trust,  which  is  relied  on  to  defeat  dower,  was  simply  a  con- 
trivance resorted  to  for  the  purpose  of  defeating  creditors  or 
others,  the  court  will  not  suffer  this  trust  to  be  set  up  as  a  bar  to 
dower  against  the  wife  of  such  bona  fide  owner.  This  conclu- 
sion is  fairly  deducible  from  the  case  of  Bateman  v.  Bateman.* 
In  that  case,  a  father  purchased  land  in  the  name  of  his  eldest 
son,  who  was  put  in  possession,  and  afterwards  falling  sick,  was 
induced  to  execute  a  declaration  of  trust  for  his  father,  but  sub- 
sequently recovering,  continued  in  possession,  and  married,  and 

1  4  Kent,  43,  46  ;  Coster  v.  Clark,  2  Edw.  Ch.  428.  See  Knight  d.  Frampton,  4 
Beav.  part  1,  p.  10  ;  6  Law  Reporter,  90.     [Cockerill  v.  Armstrong,  81  Ark.  580.] 

'  Robinson  v.  Codman,  1  Snnin,  121  ;  Dean  v.  Mitchell,  4  J.  J.  Marsh.  451  ;  Coster 
V.  Clarke,  3  Edw.  Ch.  428  ;  Hill  on  Trustees,  252,  note;  1  Washb.  R.  P.  162,  J  14. 
[Hopkinson  v.  Dumas,  42  N.  H.  296.] 

»  See  ante,  ch.  14, 1  10. 

*  Davidson  v.  Graves,  1  Bailey's  Ch.  268. 

*  McNish  V.  Pope,  8  Rich.  Eq.  112.  «  Bateman  v.  Bateman,  2  Vrira.  488. 
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dying  without  issue,  his  brother  and  heir  conveyed  to  the  father. 
The  widow  of  the  eldest  son  having  brought  a  writ  of  dower, 
the  father  filed  his  bill  in  chancery  to  be  relieved  against  it,  and 
obtained  a  decree  at  the  rolls ;  but  upon  appeal,  Lord  Keeper 
Wright  dismissed  the  bill,  declaring  it  to  be  a  secret  and  fraud- 
ulent deed  of  trust  to  deceive  creditors  and  purchasers,  and  that 
the  widow  was  at  liberty  to  prosecute  her  writ  of  dower.  It  is 
to  be  remarked,  however,  that  in  this  case  the  declaration  of 
trust  was  executed  before  the  marriage,  and  therefore  that  it  was 
not  enough  to  show  that  it  was  voluntary  merely,  and  so  fraud- 
ulent as  against  creditors,  under  the  statute.  If  good  as  against 
the  party  executing  it,  it  was  clearly  an  equitable  bar  of  dower. 
The  lord  keeper  must  consequently  have  been  of  opinion  that 
the  purchase  by  the  father  was  intended  as  an  advancement  for 
the  son,  and  that  his  name  was  not  used  as  a  trustee  for  the 
father,  and  that,  under  the  circumstances,  the  subsequent  de- 
claration of  trust  did  not  prove  the  contrary  nor  raise  any  trust 
in  the  father's  favor,  but  was  a  mere  contrivance  for  the  pur- 
poses of  fraud,  having  no  operation  even- between  the  parties.^ 

>  Park,  Dow.  108. 
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had  of  equitable  estates. 
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1.  We  come  next  to  the  consideration  of  the  right  of  dower  in 
such  equitable  estates  as  are  acquired  under  executory  contracts 
of  purchase,  as  distinguished  from  those  resulting  from  uses  or 
trusts  expressly  declared  by  deed  or  will,  and  which  more  par- 
ticularly formed  the  subject-matter  of  the  preceding  chapter. 

2.  The  rule  of  the  common  law  already  frequently  referred 
to,  making  seisin  of  the  legal  estate  an  essential  requisite  to  the 
right  of  dower,'  was  adopted  and  followed  by  the  English  courts 
of  equity,  not  only  with  reference  to  the  estate  of  the  cestui  que 
trust  under  an  express  trust,  as  shown  in  the  preceding  chapter^ 
but  was  also  applied  to  every  description  of  equitable,  estate. 
Before  the  late  dower  act  the  general  proposition  was  main- 
tained in  the  modern  English  cases,  as  well  in  equity  as  at  law, 
that  dower  could  only  be  had  of  an  estate  of  which  the  husband 
possessed  the  legal  title.*  It  has  already  been  shown  that  in 
this  particular  the  English  rule  is  now  changed  by  statute.^  It 
is  held,  however,  that  the  statute  here  referred  to  has  no  appli- 
cation to  copyhold  estates,  and  that  the  right  to  freebench  in 
these  estates  must  depend  upon  the  custom  of  the  manor  where 
they  are  situate.  Accordingly  where  the  purchaser  of  a  copy- 
hold held  of  a  manor,  the  custom  of  which  entitled  the  widow 
of  a  copyholder  to  freebench  in  one  moiety  of  the  lands  of  which 
the  husband  died  seised,  took  a  surrender,  but  died  before  admit- 
tance, it  was  decided  that  as  his  estate  was  equitable  only,  his 
widow  was  not  entitled  to  freebench  at  law  nor  in  equity.* 

'  Ante,  ch.  12.  "  Park,  Dow.  136,  137. 

»  3  &  4  Will.  IV.  ch.  105,  ?  2.     See  Appendix. 

*  Smith  V.  Adams,  5  De  Gex,  Macnaghtcn  &  Gordon's  Rep.  712  ;  Powdrell  v.  Jones, 
2  Sm.  &  Gif.  407. 
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3.  The  English  rule,  as  it  existed  before  the  3  &  4  Will.  IV. 
chapter  105,  is  adopted  in  a  number  of  the  American  States. 
In  others  its  severity  is  greatly  softened  by  statutory  modifica- 
tions. In  others,  again,  it  is  wholly  disregarded,  and  an 
entirely  different  doctrine,  ignoring  to  a  great  extent  the 
distinction  between  legal  and  equitable  estates,  is  introduced  in 
its  stead. 

In  what  States  sddn  of  the  legal  estate  is  required. 

4.  In  Massachusetts,*  Maine,"  New  Hampshire,'  Connecticut,* 
Vermont,"  Georgia,®  Florida,'^  Minnesota,^  Michigan,'  South 
Carolina,"  Wisconsin,"   Oregon,*"  Delaware,*'  and  Arkansas," 

1  Rev.  Stat.  Mass.  409,  §  I  ;  Gen.  Stat.  Mass.  (I860,),  469,  g  1.  [Pub.  Stat. 
1882,  p.  740.] 

2  Rev.  Stat.  Maine,  1840-41,  391,  ?  1  ;  Rev.  Stat.  Maine,  (1857,)  p.  605,-?  1. 
[Rev.  Stat.  Me.  1871,  p.  756.]  Hamlin  v.  Hamlin,  19  Maine,  (1  App.)  141  ;  Mann 
V.  Edson,  39  Maine,  25 ;  Preeman  o.  Freeman,  Ibid.  426  ;  Thomdike  v.  Spear,  31 
Maine,  91  ;  Kidder  v.  Blaisdell,  45  Maine,  461. 

'  3  Comp.  Stat.  N.  H.  1853,  ch.  175,  g  3.  [Gen.  Laws  N.  H.  1878,  p.  474,  See 
Hopkinson  v.  Dumas,  42  N.  H.  296.] 

<  Stat.  Conn.  1838,  p.  188;  1  Swift's  Dig.  85;  Conn.  Comp.  Stat.  1854^  p.  382, 
I  17.  [Pub.  Acts  1875,  p.  376.  See  infra,  p.  617,  note.]  Deforest's  Appeal,  1 
Root,  50 ;  Calder  ».  Bull,  2  Root,  50  ;  Stewart  v.  Stewart,  5  Conn.  317  ;  Stedman  ». 
Fortune,  Ibid.  462. 

5  Stat.  Verm.  1799  ;  Verm.  Rev.  Stat.  289  ;  Comp.  Stat.  Verm.  362.  [Rev.  Stat. 
Vt.  1880,  p.  449.]  Thayer  v.  Thayer,  14  Verm.  107  ;  Ladd  v.  Ladd,  Ibid.  185. 
See  Gorham  v.  Daniels,  23  Verm.  600  ;  Jenny  ».  Jenny,  24  Verm.  324. 

6  Stat.  Geo.  Dec.  23,  1826  ;  Cobb's  Dig.  171  ;  Prince's  Dig.  249  ;  ed.  1838,  p. 
253;  Stat.  1842,  p.  75.  [Code  of  Ga.  1873,  p.  304.]  Chapman  v.  Schroeder,  10 
Geo.  321  ;  Green  v.  Causey,  Ibid.  435;  Bowen  v.  Collins,  15  Geo.  100;  Hart  u.  Mc- 
CoUum,  28  Greo.  478  ;  Aaron  v.  Bayne,  Ibid.  107.  [See  Latham  v.  McLain,  64  Ga. 
320.] 

'  Thompson's  Dig.,  2  Divis.  tit.  1,  ch.  2,  §  1.     [McClellan's  Dig.  1881,  p.  475.] 
'  Stat.  Minn.  (1858,)  p.  407,  ?  1.     [Dower  has  since  been  abolished  in  Minnesota. 
See  Act  of  March  9,  1875  ;  Laws  of  1875,  p.  74,     Also  Act  of  March  2,  1876  ;  Laws 
of  1876,  p.  55.] 

»  2  Comp.  Laws  Mich.  1857,  p.  850.  [Comp.  Laws  1871,  p.  1359.]  Campbell, 
Appellant,  2  Doug.  Mich.  R.  141  ;  May  v.  Rumney,  1  Mann.  R.  1.  See  May  o. 
Specht,  1  Mann.  187. 

I'  1  Brev.  Dig.  p.  268,  tit.  67.  [Rev.  Stat.  S.  Car.  1873,  p.  429.]  Secrest  ». 
McKenna,  6  Rich.  Eq.  72.  See  Speight  v.  Meigs,  1  Brevard,  486  ;  Peay  ».  Peay,  6 
Rich.  Eq.  409. 

"  Rev.  Stat.  Wis.  (1849,)  p.  333,  ?  1 ;  Revision  of  1858,  p.  545,  g  1.  [Rev.  Stat, 
1878,  p.  626.] 

12  Stat.  Oregon,  (1855,)  p.  405,  J  1.  [(Jen.  Laws  1874,  p.  584.  See  Famum  ». 
Loomis,  2  Oreg.  29.] 

i»  Laws  of  Del.  (1829,)  p.  167,  ?  2.     [Rev.  gode  1874,  p.  533.] 

1*  Ark.  Rev.  Stat.  (1838,)  ch.  52,  ?  1 ;  I>ig-  Stat.  Ark.  (1848,)  p.  445,  J  1 ;  Dig. 
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the  rule  of  the  common  law  requiring  a  seisin  of  the  legal  estate, 
except  in  the  instance  noticed  in  the  two  succeeding  sections,  is 
retained  without  essential  modification. 

5.  in  Massachusetts,  although  their  statute  restricts  dower  to 
legal  estates,  it  has  nevertheless  received  a  liberal  interpretation 
at  the  hands  of  the  judiciary.  Thus,  in  Hale  v.  Munn,*  where 
the  grantee  entered  into  possession  of  a  tract  of  land  intended 
to  be  conveyed  to  him  by  his  deed,  supposing  it  to  be  correctly 
described  therein,  when  in  fact,  by, mistake,  the  premises  upon 
which  he  entered  were  not  included  in  the  conveyance,  and  he 
continued  in  possession  until  his  death,  and  the  land  was  then 
sold  and  conveyed  by  his  administrator  by  license  of  court,  and 
the  purchaser  went  into  possession  under  such  conveyance, 
and  afterwards,  on  discovering  the  mistake,  procured  a  quit- 
claim deed  of  the  land  from  the  grantor  of  the  deceased,  describ- 
ing it  as  the  same  land  intended  to  be  conveyed  by  his  deed  to 
the  deceased,  the  court  held  that  the  title  thus  obtained  from 
the  original  grantor  by  the  purchaser,  was  a  mere  confirmation 
of  his  previous  title,  and  was  intended  to  give  it  full  effect ;  thus 
leaving  the  title  and  possession  acquired  under  the  administra- 
tor's deed  undisturbed,  and  consequently  entitling  the  widow  of 
the  deceased  to  dower  in  the  premises.  It  is  held,  also,  in  that 
State,  that  where  an  executory  contract  of  the  husband  for  the 
purchase  of  land  is  specifically  enforced,  after  his  death,  his 
widow  thereby  becomes  dowable  of  the  land.  This  point  was 
determined  in  Reed  and  others  v.  Whitney,^  which  was  an  action 
brought  by  the  widow,  children,  and  administrator  of  one  Reed, 
then  deceased,  to  compel  the  specific  performance  of  a  written 
contract  to  convey  land  to  the  deceased.  It  was  alleged  that 
the  deceased  and  the  defendant,  pursuant  to  an  agreement  in 
writing  between  them,  purchased  the  land  on  joint  account, 
and  had  the  conveyance  made  to  the  defendant  alone ;  that  the 
deceased  had  paid  one-half  the  purchase-money  and  expenses, 

Stat.  Ark.  (1858,)  p.  450,  ?  1.  [Rev.  Stat.  Ark.  1874,  p.  455.  The  Arkansas 
statute  has  teen  construed  to  include  equitable  estates  ;  Kirby  v.  Vantreece,  26  Ark. 
368.  See  Tat6  v.  Jay,  31  Ark.  576.]  Menifee  v.  Menifee,  3  Eng.  9  ;  Crittenden  v. 
Johnson,  6  Eng.  94  ;  Crittenden  v.  Johnson,  14  Ark.  447  ;  Crittenden  e.  Wood- 
ruff, 14  Ark.  465;  Blakeney  v.  Eerguson,  20  Ark.  547.  See,  also,  ante,  ch.  19, 
§20. 

1  Hale  ».  Munn,  4  Gray,  132. 

*  Eced  V.  Whitney,  7  Gray,  538. 
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and  at  his  death  was  entitled  to  a  conveyance  from  the  defend- 
ant for  an  undivided  half  of  the  premises.     The  widow  claimed 
dower  in  the  land,  and  the  administrator  represented  that  it  was 
needed  for  the  payment  of  debts.     After  disposing  of  other  ques- 
tions arising  in  the  case,  the  court  proceeded  to  the  consideration 
of  the  claim  of  the  widow  for  dower.  "  An  interesting  question," 
they  said, "  remains  to  be  considered.  The  widow  of  the  deceased 
is  a  plaintifif  in  this  action,  and  claims  an  interest  in  the  premises 
to  be  conveyed  by  the  defendant  under  a  decree  of  the  court,  by 
virtue  of  her  right  of  dower  in  her  husband's  estate.    By  the 
common  law,  it  is  perfectly  well  settled  that  a  widow  is  dowable 
only  of  those  estates  of  which  her  husband  had  the  legal  seisin, 
and  that  she  is  not  entitled  to  dower  in  estates  of  which  he  was 
only  equitably  seised,  or  to  the  beneficial  interest  of  which  he 
was  entitled  as  cestui  que  trust.  .  .  .  Under  our  statutes  relating 
to  dower.  Rev.  Sts.  c.  60,  the  wife  is  entitled  to  dower  only  as  at 
common  law  in  estates  of  which  the  husband  was  seised ;  with 
the  addition  of  a  right  to  dower  in  equities  of  redemption  of 
mortgaged  estates,  by  §  2,  and  in  certain  leasehold  estates,  by 
§  18.    Strictly, speaking,  therefore,  by  the  rules  of  law,  the  wife 
of  the  deceased  is  not  entitled  to  dower,  as  such,  in  the  premises 
which  her  husband   agreed  to  purchase.    But  we  think  her 
claim  can  be  well  supported  on  another  ground.     By  the  Rev. 
Sts.  c.  74,  §§  8-14,'  which  relate  to  the  specific  performance  of 
contracts  in  writing  to  convey  real  estate,  where    the  party 
bound  to  make  the  conveyance  is  dead,  it  is  provided  that  if  the 
person  to  whom  the  conveyance  is  to  be  made  shall  also  die 
before  such  conveyance  is  made,  any  person  who  would  have 
been  entitled  to  the  estate  under  him, '  as  heir,  devisee,  or  other- 
wise, in  case  the  conveyance  had  been  made  according  to  the 
terms  of  the  contract,'  may  commence  a  suit  in  equity  for  the 
specific  performance  of  the  contract, '  and  the  conveyance  shall 
thereupon  be  so  made  as  to  vest  the  estate  in  the  same  persons 
who  would  have  been  so  entitled  to  it.'    The  clear  intent  of  this 
statute  was  to  place  the  power  of  the  court,  in  enforcing  such 
contract,  upon  the  broadest  principles  of  equity,  so  that  the 
benignant  rule  of  treating  as  done  that  which,  for  a  valid  con- 
sideration, the  parties  had  agreed  to  do,  should  be  most  liberally 
applied,  without  regard  to  any  technical  rule  of  law  which 

'  BcT.  Stat.  Mass.  1836,  p.  473;  Gen.  Stat.  Mass.  (I860,)  p.  575,  J?  5,  6. 
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might  otherwise  operate  to  restrain  it.  We  can  not  doubt  that 
the  right  of  the  wife  to  dower  in  lands  agreed  to  be  purchased 
by  the  husband  is  within  the  letter  as  well  as  the  spirit  of  the 
statute.  If  the  conveyance  had  been  made  by  the  defendant  in 
the  lifetime  of  Reed,  so  as  to  vest  the  legal  seisin  of  the  estate 
in  him  according  to  the  contract,  the  wife  would  clearly  have 
been  one  of  the  persons  entitled  to  an  estate  under  him  in  the 
lands  described  in  the  contract,  within  the  broad  terms  used  in 
the  statute, '  as  heir,  devisee,  or  otherwise,'  and  to  whom  the 
conveyance  would  have  to  be  made  under  the  order  of  court, 
'  so  as  to  vest  the  estate  in  the  same  persons  who  would  have 
been  so  entitled  to  it.'  There  is  no  reason  why  the  rights  of  the 
widow  of  the  party  to  whom  the  conveyance  is  to  be  made, 
should  not  be  the  same  where  the  other  party  is  still  living,  as 
where  specific  performance  of  the  contract  is  sought  to  be  en- 
forced against  his  representatives.  The  intention  of  the  legisla- 
ture, in  case  of  the  death  of  the  obligor  before  a  conveyance,  to 
put  the  rights  of  all  persons  claiming  under  the  obligee  upon 
the  same  footing  as  if  the  conveyance  had  been  made  in  his 
lifetime,  is  so  clearly  expressed  in  this  chapter,  that  it  must  be 
^eemed  to  repeal  by  implication,' to  this  extent,  the  technical  rule  of 
law  that  the  widow  is  not  entitled  to  dower  in  an  equitable 
estate.  We  are  the  more  inclined  to  adopt  this  view,  because 
the  rule  itself,  as  already  stated,  has  no  just  foundation  in  prin- 
ciple, but  rests  exclusively  upon  authority.  We  are,  therefore, 
of  opinion  that  the  widow  of  Reed  is  rightly  made  one  of  the 
plaintiffs  in  this  action,  and  entitled  to  ask  that  the  decree  may  be 
so  shaped  as  to  secure  to  her  a  right  to  be  endowed  in  the  premises 
which  the  defendant  is  bound  to  convey." 

6.  The  doctrine  of  this  case,  which  does  not  appear  to  have 
been-  questioned  in  subsequent  decisions,  works  a  radical  change 
in  the  law  respecting  the  rights  of  the  dowress,  as  previously 
understood  in  Massachusetts.  Its  effect  is  to  so  far  abrogate  the 
common-law  rule  as  to  give  dower  in  equitable  estates  acquired 
under  contracts  of  purchase,  in  all  cases  where  the  equity  is 
rendered  perfect  and  complete  by  full  performance  on  the  part 
of  the  purchaser  so  as  to  entitle  him  to  call  for  a  conveyance  of 
the  legal  title.  The  statute  referred  to  by  the  court  and  upon 
which  they  predicate  their  decision,  appears  to  contemplate  a 
specific  performance  even  where  the  purchase-money  is- not  all 
VOL.  I.— 27 
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paid  at  the  death  of  the  purchaser.*  But  in  Lobdell  v.  Hayes,''  it 
was  determined  that  dower  does  not  attach  upon  land  held  by 
the  husband  at  the  time  of  his  death  under  an  executory 
contract  of  purchase,  unless  he  has  fully  complied  with  the 
terms  of  the  contract  in  his  lifetime.  "  We  think  the  doctrine 
of  Reed  v.  Whitney,"  the  court  observed,  "  has  no  application  to 
a  mere  executory  contract  for  the  purchase  of  land,  not  executed 
at  the  death  of  the  contracting  party,  and  to  the  completion  of 
which  the  widow  was  not  bound.  Such  a  case  is  not  within  the 
language  or  intent  .of  the  statute."  And  it  was  further  held 
that  no  additional  right  is  conferred  upon  the  widow  by  the 
fact  that  after  the  death  of  the  husband  the  balance  of  the  pur- 
chase-money is  paid  by  his  administrators,  and  the  land 
conveyed  by  the  vendor  to  a  trustee  named  by  them,  for  the 
benefit  of  the  estate.  "  By  the  terms  of  the  contract,"  the  court 
added,  "  the  land  was  to  be  conveyed  to  Mr.  Lobdell,  or  his 
assigns.  If  he  had  completed  the  contract,  he  might  have 
exercised  the  election  so  as  to  deprive  his  wife  of  any  right  of 
dower.*  The  time  for  making  the  election  had  not  arrived 
when  he  died ;  and  if  the  duty  and  the  right  to  complete  the 
contract,  and  make  the  further  payments  devolved  upon  his 
personal  representatives,  the  election  to  whom  the  conveyance 
should  be  made  would  likewise  vest  in  them."  And  it  would 
seem  that  the  principle  upon  which  the  court  proceeded  in 
Reed  v.  Whitney,  can  hardly  be  extended  to  equitable  interests 
created  under  express  trusts,  and  therefore,  as  to  that  species  of 
equitable  estate  the  rule  of  the  common  law  is  supposed  to  be 
still  in  force  in  Massachusetts.* 

7.  In  Maine,  the  rule  requiring  a  legal  seisin  was  applied  in 
the  following  case  :  The  defendant  bargained  with  one  Clapp  to 
erect  two  houses  for  the  latter,  and  receive  lands  in  payment. 

1  Gen.  Stat.  Mass.  (I860,)  §  17.  '«  Lobdell  v.  Hayes,  4  Allen,  187. 

'  See  post,  ii  45-49. 

*  Cases  may  arise,  however,  under  express  trasts,  in  which  the  equity  of  the  wife 
would  be  quite  as  strong  as  in  the  case  decided  by  the  court.  Take,  for  example,  Banks 
V.  Sutton,  2  P.  Wms.  700,  in  which  lands  were  devised  in  trust,  with  directions  to  the 
trustees  to  convey  to  the  cestui  que  trust  at  the  expiration  of  a  limited  time,  and  the 
latter  died  after  the  time  limited  without  having  received  a  conveyance.  Sir  Joseph 
Jekyll  decreed  dower  to  the  widow  of  the  cestui  que  trust,  upon  the  principle  that  equity 
will  consider  that  as  done  which  ought  to  have  been  done,  and  though  this  decision  was 
afterwards  denied  to  be  law,  yet  it  is  manifestly  founded  in  justice,  and  may  be  regarded 
as  forming  the  basis  of  the  American  doctrine  of  dower  in  equitable  estates.  See  cb. 
19,  2  8  e(  seq. 
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He  afterwards  agreed  with  the  husband  of  the  demaudant  by 
parol,  that  he  (the  husband)  should  build  one  of  the  houses  for 
a  specific  price,  and  that  the  amount  so  agreed  upon  should  be 
applied  in  payment  for  a  part  of  the  lands,  which  part  was  to 
be  conveyed  to  him  by  the  defendant.  The  lands  were  con- 
veyed to  the  defendant  by  Clapp,  and  the  defendant,  in  fulfil- 
ment of  his  agreement,  designated  a  portion  thereof  by  metes 
and  bounds  for  the  demandant's  husband,  into  the  possession 
of  which  he  entered,  and  upon  which  he  built  a  house,  having 
paid  for  such  portion  in  full,  and  where  he  continued  to  reside 
until  his  death.  It  was  held  that  his  widow  was  not  entitled 
to  dower.  "A  jury  would  not  be  authorized,"  the  court  observed, 
"  to  find  that  the  husband  was  seised  of  any  legal  estate  in  the 
premises.  And  if  the  tenant  should  be  considered  as  holding 
the  estate  in  trust  for  the  benefit  of  Eli,  (the  husband,)  the 
demandant  would  not  be  entitled  to  dower.  For  the  widow  of 
the  cestui  que  trust  is  not  dowable  of  an  estate  in  which  the  hus- 
band had  an  equitable  but  not  a  legal  title.'" 

8.  The  following  case  was  determined  in  Michigan :  Prior  to, 
and  on  July  1,  1796,  A.  possessed  certain  lands  which  he  con- 
veyed by  warranty  deed  in  1798  to  B.,  who  took  possession,  and 
in  1800,  Jby  warranty  deed  in  which  his  wife  did  not  join,  con- 
veyed them  to  C,  who  took  possession  in  the  same  year.  In 
1807  Congress  passed  "  An  act  regulating  the  grant  of  lands  in 
the  territory  of  Michigan,"  which  provided  that  the  fee  simple 
of  any  tract  of  land,  settled,  occupied,  and  improved  prior  to 
July  1,  1796,  where  the  occupancy  had  been  continued  to  the 
time  of  the  passing  of  the  act,  should  be  granted  to  the  person, 
or  persons  in  the  actual  possession  and  occupancy  thereof;  and 
commissioners  were  appointed  to  ascertain  and  decide  on  the 
rights  of  those  claiming  under  the  act.  C.  claimed  the  premises 
aforesaid,  and  a  patent  therefor  was  issued  to  him  by  the  gov- 
ernment. In  an  action  brought  by  the  widow  of  B.  it  was  held 
that  she  was  entitled  to  dower  in  the  premises.* 

9..  In  South  Carolina,  in  a  case  where  the  husband  entered 
upon  lands  under  a  written  contract  to  receive  the  title  on  pay- 
ment of  the  purchase-money,  and  after  payment  was  made, 
upon  a  bill  for  specific  performance  to  which  the  creditors  of 

I  Hamlin  v.  Hamlin,  19  Maine,  (1  App.)  141. 

«  May  V.  Specht,  I  Mann.  187.     [See  Newton  v.  Sly,  15  Mich.  391.] 
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the  husband  were  parties,  the  premises  were  sold  as  his  property 
for  the  payment  of  his  debts,  his  widow,  after  his  death,  was 
held  not  entitled  to  dower,  as  he  had  never  been  invested  with 
a  legal  seisin.' 

10.  In  a  case  determined  in  Georgia,  the  husband  bargained 
for  land,  took  a  bond  for  title  to  be  made  to  him  upon  payment 
of  the  purchase-money,  went  into  possession,  and  died.  His 
vendor  administered  upon  his  estate,  and  as  administrator  sold 
the  land.  It  was  decided  that  the  widow  of  the  deceased  pur- 
chaser had  no  right  of  dower  therein.  "  Did  this  incomplete 
equitable  title,'-'  the  court  said,  "  amount  to  a  seisin  in  him  ?  It 
did  not.  For  be  the  meaning  of  the  word  '  seisin'  what  it  may, 
this  much,  at  least,  is  certain  ;  that  the  meaning  includes  in  it 

this  ingredient,  viz.,  a  title  which  is  complete If  there  is 

any  statute  in  this  State  which  changes  the  law  of  England  in 
this  respect,  I  am  not  aware  of  it.  I  think  the  statute  aforesaid,^ 
is  not  one  which  does.'"  ^ 

In  what  States  dower  may  be  had  of  equitable  estates. 

11.  In  Virginia,*  Kentucky,"  New  York,*  Pennsylvania,'  New 

1  Secrest ».  McKenna,  6  Rich.  Kq.  72. 

2  Prince's  Dig.  249.  'This  statute  gives  dower  in  the  lands  of  which  the  husband 
died  "seised  a,nd possessed." 

3  Bowen  ?;.  Collins,  15  Geo.  100. 

<  Stat.  Va.  1785  and  1792;  Tate's  Dig.  p.  175;  Va.  Code,  1849,  p.  474,  ?  1. 
[Code  of  Va.  1873,  p.  853.]     Eowton  v.  Rowton,  1  Hen.  &  M.  92;    Claiborne  v, 
,  Henderson,  3  Hen.  &  M.  322  ;  Wheatley  v.  Calhoun,  12  Leigh,  264  ;  Blair  v.  Thomp- 
son, 11  Gratt.  441. 

5  Rev.  Stat.  Ky.  p.  893,  art.  4,  |?  3,  13  ;  Stanton's  Rev.  vol.  ii.  p.  22.  [Gen, 
Stat.  Ky.  1873,  p.  529.]  Pugh  v.  Bell,  2  Mon.  126  ;  Stevens  v.  Smith,  4  J.  J.  Marsh. 
64  ;  Dean  v.  Mitchell,  Ibid.  451  ;  Hamilton  v.  Hughes,  6  J.  J.  Marsh.  581  ;  Lindsay 
V.  Stevens,  5  Dana,  104  ;  Brewer  v.  Van  Arsdale,  6  Dana,  204 ;  Oldham  v.  Sale,  1 
B.  Mon.  76  ;  Robinson  v.  Miller,  I  B.  Mon.  88,  91  ;  Heed  v.  Ford,  16  B.  Mon.  114 ; 
Gully  V.  Ray,  18  B.  Mon.  107. 

6  2  Rev.  Stat.  N.  Y.  112,  ??  71,  72  ;  Ibid.  374,  ?§  63,  64 ;  2  Rev.  Stat.  3d  ed.  pp. 
163,  169  ;  2  Rev.  Stat.  4th  ed.  (1852,)  p.  149,  §  1  ;  3  Rev.  Stat.  5th  ed.  p.  200,  U  84, 
85.  [Rev.  Stat.  1882,  p.  2196.  See  Hicks  v.  Stebbins,  3  Lans.  39.]  Johnson  ». 
Thomas,  2  Paige,  377  ;  Hawley  v.  James,  5_Paige,  318 ;  Sherwood  ».  Vandenbnrgh, 
2  Hill,  303 ;  Church  v.  Church,  3  Sandf.  Ch.  434. 

'  Shoemaker  v.  Walker,  2  Serg.  &  R.  554 ;  Reed  v.  Morrison,  12  Serg.  &  R.  18  ; 
Kelly  V.  Mahan,  2  Teates,  515  ;  Jones  v.  Patterson,  12  Pa.  St.  149,  154;  Pritts  v. 
Ritchey,  29  Pa.  St.  71  ;  Evans  r.  Evans,  Ibid.  277  ;  Dubs  v.  Dubs,  31  Pa.  St.  149  ; 
and  sec  Junk  v.  Canon,  34  Pa.  St.  286. 
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Jersey,'  Ohio,*  Illinois,'  Rhode  Island,*  Indiana,'  Alabama,' 
Maryland,'  North  Carolina,'  Tennessee,'  lowa,^"  Mississippi,"  Mis- 
souri,"' Kansas,"  and  the  District  of  Columbia,"  dower  is  allowed 
in  equitable  estates  of  inheritance. 

.  I  N.  J.  Rev.  L.  p.  397  ;  Rev.  Stat.  1847,  p.  71,  ch.  4,  ?  1  ;  Elmer's  Dig.  147,  note  ; 
Nixon's  Dig.  p.  209,  g  1.  [Rev.  Stat.  1877,  p.  320.]    Yeo  ».  Merccreau,  3  Harr.  387. 

!  Swan's  Stat.  (1841,)  p.  296,  §  1  ;  Swan's  Stat.  (1854,)  p.  329,  ?  1  !  1  Swan.  & 
Critchf.  p.  516,  ?  1.  [Rev.  Stat.  1880,  vol.  i.  p.  1048.  See  Abbott ».  Bosworth,  36  Ohio, 
605.]  Miller  v.  Wilson,  15  Ohio,  108  ;  Rand  w.  Kendall,  Ibid.  671  ;  Smiley  ».  Wright, 
2  Ohio,  506  ;  Derush  v.  Brown,  8  Ohio,  412  ;  McDonald  v.  Aten,  1  Ohio  St.  293. 

»  Rev.  Stat.  1833,  p.  627  ;  Rev.  Stat.  1839,  p.  698,  §  48  ;  Act  of  March  3,  1845, 
?  1  ;  1  Purple's  Dig.  p.  494,  ch.  2,  Dower ;  Rev.  Stat.  111.  1856,  p.  496,  ch.  34,  §  1  ; 
Gale's  Stat.  697;  1  Stat.  111.  (1858,)  p.  151,  ?  I.  [Rev.  Stat,  by  Hurd,  1880,  p. 
425.  See  Greeubanm  v.  Austrian,  70  lU.  591  ;^tow  v.  Steel,  45  111.  328  ;  Atkin  v« 
Merrill,  39  111.  62.]  Davenport «.  Farrar,  1  Scam.  314  ;  Sisk  v.  Smith,  1  Gilm.  503; 
Owen  V.  Robbins,  19  111.  549  ;  Wooley  v.  Magie,  26  111.  526. 

*  Pub.  Laws  R.  I.  (1844,)  p.  188,  J  1  ;  Rev.  St.  R.  I.  (1857,)  ch.  202,  ?  1.  [Pud. 
Stat.  1882,  p.  637.] 

6  Rev.  Code,  1824,  p.  157,  ?  1  ;  Rev.  Code,  1831,  p.  209,  §  12  ;  Rev.  Stat.  1843, 
ch.  28,  §§  80-84.  [Rev.  Stat.  1881,  g  2491.]  McMahan  v.  Kimball,  3  Blackf.  .1, 
10  ;  Smith  ».  Addleman,  5  Blackf.  406  ;  Taylor  v.  McCrackin,  2  Blackf.  260,  262  ; 
Crane  v.  Palmer,  8  Blackf.  120  ;  Malin  v.  Coult,  4  Ind.  535. 

But  now,  by  1  Rev.  Stat.  1852,  p.  251,  the  widow  takes  a  share  of  the  real  estate 
absolutely,  instead  of  a  mere  life  estate,  as  before.  And  this  right  extends  to  equitable 
as  well  as  legal  estates.  Ibid. 

«  Laws  of  Al^.  247,  §  9  ;  Clay's  Dig.  157,  ?  36  ;  Code,  1852,  ?  1354.  [Code  Ala. 
1876,  p.  578.]  Shields  v.  Lyon,  Minor,  278  ;  Gillespie  v.  Somerville,  3  Stew.  & 
Port.  447  ;  Edmonson  v.  Montague,  14  Ala.  370 ;  Crabb  v.  Pratt,  15  Ala.  843  ; 
Parks  ».  Brooks,  Ifi  Ala.  529.     [See  Flinn  v.  Barber,  64  Ala.  193.] 

'  Dorsey's  Laws,  vol.  i.  p.  701,  g  10  ;  Act  of  1818,  ch.  193  ;  1  Md.  Code,  (I860,) 
p.  325,  g  5.  [Rev.  Code,  1878,  p.  397.]  Hopkins  v.  Prey,  2  Gill,  359;  Miller  «. 
Stump,  3  Gill,  304 ;  Spangler  v.  Stanler,  1  Md.  Ch.  Decis.  36  ;  Bowie  v.  Berry,  1 
Md.  Ch.  Decis.  452  ;  Bowie  v.  Berry,  3  Md.  Ch.  Decis.  359  ;  Purdy  v.  Purdy,  3  Md. 
Ch.  Decis.  547  ;  Steuart  v.  Beard,  4  Md.  Ch.  Decis.  319.  [Lynn  v.  Gephart,  27  Md, 
547  ;  Glenn  v.  Clark,  53  Md.  580.] 

>  1  Rev.  Stat.  N.  C.  p.  614,  i  6 ;  N.  C.  Code,  (1854,)  p.  602,  ch.  118,  g  6. 
[Battle's  Rev.  Stat.  1873,  p.  839.]  Thompson  v.  Thompson,  1  Jones'  N.  C.  Law  R. 
430 ;  Klutts  V.  Klntts,  5  Jones'  S.  C.  Eq.  R.  80. 

»  Stat.  Laws  Tenn.  1836,  p.  265  ;  Act  of  1823,  ch.  37  ;  Code  of  Tenn.  (1858,)  p. 
473,  ?  2398.  [Stat.  Tenn.  1871,  §  2398.] 
"  Revision  of  I860,  p.  420,  J  2477.  [McLain's  Stat.  1880,  vol.  i.  p.  653.] 
"  Rev.  Code,  Missis.  (1824,)  p.  232,  g  7  ;  Hutdiinson's  Missis.  Code,  p.  622,  J  7  ; 
Howard  u.  Dutch,  Dig.  p.  353,  §  47;  Rev.  Code  Missis.  (1857,)  p.  468,  art.  167. 
[Dower  has  since  been  abolished  in  Mississippi.  Rev.  Code  1880,  J  1170.]  Huckler 
V.  Cobel,  Walker  91  ;  Fleeson  v.  Nicholson,  Ibid.  247  ;  Torrence  v.  Snider,  27  Missis. 
697.     See  James  v.  Rowan,  6  S.  &  M.  393. 

12  Stat.  Misso.  (1835,)  p.   228,  §  1  ;  Revision  of  1845,  p.  430,  g  1.     [Rev.   Stat. 
1879,  v'ol.  i.  p.  363.     See  Duke  v.  Brandt,  51  Mo.  221  ;  Hart  v.  Logan,  49  Mo.  47.] 
"  Stat.  Kansas  Ter.  (1855,)  p.  314,  ?  1 ;  Comp.  Laws  Kansas,  (1862,)  p.  478,  J  1 ; 
[Dower  has  been  abolished  in  Kansas.     Comp.  Laws  1879,  p.  380,  J  28.] 
"  Rev.  Code  D.  C.  (1857,)  p.  199,  g  2. 
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12.   Virginia. — Before  the  statute  of  1785,'  dower   was   not 
allowed  in  equitable  estates  in  Virginia.^   That  act  provided  that 
"  where  any  person  to  whose  use,  or  in  trust  for  whose  benefit, 
another  is,  or  shall  be  seised  of  lands,  tenements  or  heredita- 
ments, hath,  or  shall  have  such  inheritance  in  the  use  or  trust 
as  that,  if  it  had  been  a  legal  right,  the  husband  or  wife  of  such 
person  would  thereof  have  been  entitled  to  curtesy  or  dower, 
such  husband  or  wife  shall  have  and  hold,  and  may,  by  the 
remedj'  proper  in  similar  cases,  recover  curtesy  or  dower  of  such 
lands,  tenements  or  hereditaments."    "We  have  seen,  that  with 
respect  to  uses  or  express  trusts  embraced  by  the  provisions  of 
this   act,  the  doctrine  of  the  common  law  was  undoubtedly 
changed  thereby  f  but  it  very  soon  became  an  important  ques- 
tion whether  it  was  intended  by  the  makers  of  the  act  to  confer 
the  right  of  dower  in  equitable  estates  acquired  by  executory 
contracts  of  purchase,  and  not  resulting  from  a  use  or  trust  ex- 
pressly declared  by  deed.     The  right  of  the  wife  to  dower  in 
such  a  case  came  before  the  Appellate  Court  of  Virginia  in 
Rowton  V.  Rowton,*  and  although  a  majority  of  the  court  de- 
cided against  the  wife,  two  out  of  the  five  judges  were  for  giving 
judgment  in  her  favor,  and  the  decision  of  the  others  went,  not 
upon  the  idea  of  dower  not  being  allowed  in  equitable  estates, 
but  upon  the  conclusion  to  which  they  arrived,  that  the  equita- 
ble estate  of  which  dower  was  there  claimed,  was  not  satifacto- 
rily  established  by  the  testimony  in  the  case.    And  in  Claiborne 
V.  Henderson,*  which  afterwards  came  before  the  same  court, 
Judge  Roane,  who  was  one  of  the  judges  that  decided  against 
the  claim  of  dower  in  the  former  case,  in  remarking  upon  that 
case,  after  stating  its  circumstances,  says :   "  The  transaction 
having  happened  subsequent  to  the  act  of  1785,  the  widow 
claimed  her  dower  only  under  the  provision  of  that  statute. 
Three  of  the  judges  overruled  her  claim,  but  it  was  on  the 
ground  of  no  contract  having  been  proved  on  the  father,  as  they 
thought,  for  more  than  a  life  estate  in  favor  of  the  son.    Two 
other  judges  thought  that  the  son  had  an  equitable  estate  in  fee 
on  the  testimony,  and  on  that  ground  were  in  favor  of  the  dower 
under  the  act  of  1785."    In  the  course  of  his  remarks,  he  fur- 

1  Va.  Laws,  1785,  ch.  62 ;   13  Hen.  Stat,  at  Large,  157,  158. 

!  Bowton  V.  Bowton,  1  Hen.  &  M.  93 ;  Claiborne  v.  Henderson,  3  Hen.  &  M.  323. 

s  Ante,  ch.  19,  ?  21. 

*  Bowton  V.  Bowton,  1  Hen.  &  M.  92. 

»  Claiborne  ».  Henderson,  3  Hen.  &  M.  322. 
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ther  says :  "  The  counsel  in  opposition  to  the  claim  of  the  wife 
....  admitted  that  under  the  act  of  1785  the  widow  was  enti- 
tled to  dower,  provided  it  should  appear  that  her  husband  had 
such  an  equity  in  a  fee  simple  estate  as  would  authorize  a  court 
of  equity  to  decree  the  legal  estate."  Upon  this  point,  there- 
fore, the  bench  and  bar  of  the  State  appear  to  have  concurred 
in  opinion  very  soon  after  the  question  was  mooted,  and  the 
doctrine  thus  recognised  is  now  the  settled  law  of  that  State.' 

13.  Kerduchy. — The  Virginia  act  referred  to  in  the  preceding 
section  was  passed  before  the  separation  of  Kentucky  from  that 
State,  and  was  afterwards  re-enacted  by  the  legislature  of  Ken- 
tucky.''   And  although  for  a  time  the  proper  construction  of  the 
act  was  regarded  as  a  grave  question,  it  was  ultimately  deter- 
mined, in  accordance  with  the  doctrine  of  the  Virginia  courts, 
that  equitable  estates  resulting  from  executory  contracts  of  pur- 
chase, are  subject  to  dower.     In  Winn  v.  Elliott,'  the  first  re- 
ported case  in  which  the  subject  was  noticed,  the  court  left  the 
question   undecided.     In   Herron  v.  Williamson,*   dower   was 
claimed  of  lands  which  the  husband  had  purchased  by  verbal 
contract,  and  after  making  improvements  thereon  had  transferred 
to  a  third  person,  to  whom  the  legal  title  was  conveyed.     The 
court  disallowed  the  claim.     "  Whether,  where  the  husband  has 
a  bond,  or  other  written  contract  for  the  conveyance  of  land," 
they  said,  "  he  would  be  possessed  of  such  an  use  or  trust  as 
would  entitle  the  wife  to  dower  under  the  act  referred  to,  is  a 
question  of  some  difficulty,  and  which  has  never  been  settled  in 
this  country ;  nor  do  we  conceive  that  it  is  necessary  now  to  be 
decided  ;  for,  be  that  as  it  may,  it  is  obvious  that  the  husband 
of  the  complainant  could  not  have  had  such  an  use  or  trust  in 
the  lot  in  controversy.    His  contract  for  the  lot  having  been 
merely  verbal,  could  have  given  him  no  right  which,  under  the 
statute  against  frauds  and  perjuries,  could  have  been  enforced, 
either  in  a  court  of  law  or  equity,  and  it  would  be  absurd  to 
suppose  that  the  legislature  contemplated  giving  the  wife  a  right 
of  dower  in  land  to  which  the  husband  never  had  a  right  which 
could  be  enforced."    In  Pugh  v.  Bell,*  dower  was  recognised  as 
existing  where  the  equity  is  complete,  but  was  refused  in  that 

'  See  authorities  cited,'  ante,  p.  420,  note  4. 

2  1  Dig.  Laws  Ky.  317,  ?  14,  (1796.) 

»  Winn  V.  Elliott,  Hardin,  482. 

*  Herron  ».  Williamson,  Litt.  Sel.  Cas.  250,  (1821.) 

»  Pugh  V.  Bell,  2  Mon.  126,  (1825.) 
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case  because  full  payment  of  the  purchase-money  had  not  been 
made.  And  in  Hawkins  v.  Page,^  the  point  was  discussed,  but 
not  decided  by  the  court. 

14.  In  Bailey  v.  Duncan,^  however,  the  question  was  fairly 
raised  and  authoritatively  determined.  In  that  case  the  hus- 
band died  possessed  of  lands  to  which  he  was  entitled  to  a  con- 
veyance of  the  legal  estate  from  the  vendor.  "  If  we  advert,  as 
we  should  do,"  the  court  remarked,  "  to  the  old  law  as  it  stood 
at  the  passage  of  the  act,  the  mischief  which  must  have  actuated 
the  legislature  in  making  the  change,  and  the  remedy  which 
the  act  has  provided,  we  apprehend  but  little  doubt  will  be  en- 
tertained as  to  the  propriety  of  giving  such  a  construction  to 
the  act  as  will  embrace  all  trusts,  whether  expressly  declared  by 
deed,  or  resulting  from  executory  contracts  by  construction  of 
courts  of  equity.  The  interest  of  the  cestui  que  trust  is  precisely 
the  same,  let  the  trust  be  created  in  the  one  way  or  the  other ; 
the  justice  of  the  wife's  claim  is  as  strong  in  one  case  as  the 
other ;  and,  as  she  was  not  dowable  in  a  trust  of  either  sort, 
before  the  enactment  of  the  statute,  the  mischief  to  be  remedied 
by  the  act  emphatically  demands  that  the  wife  should  be  en- 

,  do  wed  of  trust  estates  of  both  sorts."  And  in  accordance  with 
these  views  the  prayer  of  the  demandant  was  granted.  The 
doctrine  of  this  case  was  followed  in  numerous  decisions  subse- 
quently made  in  the  courts  of  Kentucky,^  and  the  right  to  dower 
in  equitable  estates  acquired  by  executory  contract  is  now 
secured  by  express  statute.^ 

15.  New  York. — Previous  to  the  adoption  of  the  revised  statutes 
of  New  York,  the  rule  of  the  common  law  prevailed  in  that  State, 
and  the  wife  was  held  not  entitled  to  dower  in  lands  in  which 
the  husband  had  a  mere  equitable  estate.  The  endowment  of 
the  wife  of  a  mortgagor,  subject  to  the  right  of  the  mortgagee, 
was  not  regarded  as  an  exception  to  this  rule,  because  in  that 
State  the  mortgagor  is  treated  as  the  legal  owner  of  the  land, 
and  the  mortgagee  as  having  a  mere  lien  thereon  for  the  pay- 

'  Hawkins  v.  Page,  4  Mon.  136,  (1827.) 

2  Bailey  1).  Dnncan,  4  Mon.  256,  (1827.) 

'  Stevens  v.  Smith,  4  J.  J.  Marsh.  64  ;  Dean  v.  Mitchell,  Ibid.  451  ;  Hamilton  v, 
Hughes,  6  J.  J.  Marsh.  581 ;  Lindsey  v.  Stevens,  5  Dana,  104 ;  Brewer  v.  Van  Ars- 
dale,  6  Dana,  204  ;  Lawson  v.  Morton,  Ibid.  471  ;  Robinson  v.  Miller,  1  B.  Mon.  88, 
91  ;  Heed  v.  Ford,  16  B.  Mon.  114  ;  Gully  v.  Ray,  18  B.  Mon.  107. 

4  Rev.  St.  Ky.  p.  393,  art.  4,  gj  3,  13  ;  2  Stanton's  Rev.  p.  27,  ?  13.  [Gen.  Stat. 
Ky.  1873,  p.  529.] 
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ment  of  his  debt.  This  being  the  case,  the  right  of  the  widow 
to  dower  in  the  equity  of  redemption  was  looked  upon  as  a  legal 
and  not  merely  as  an  equitable  right.'  But  the  legislature,  in 
the  revision  of  the  statutes,  distinctly  adopted  the  principle  of 
permitting  the  widow  to  receive  equitable  dower  in  the  descendi- 
ble equitable  interests  of  the  husband  in  real  estate  which  ber 
longed  to  him  at  the  time  of  his  death.  In  the  case  of  a  con- 
tract for  the  purchase  of  land,  where  the  husband  dies  seised 
of  an  inheritable  interest  in  the  premises,  before  a  conveyance 
of  the  legal  estate  has  been  executed,  the  right  of  the  widow  to 
equitable  dower  therein,  subject  to  the  lien  of  the  vendor  for  the 
unpaid  purchase-money,  is  distinctly  recognised  and  declared 
by  the  legislature,  in  that  part  of  the  revised  statutes  which 
authorizes  a  sale  of  the  decedent's  interest  in  the  premises  un- 
der a  surrogate's  order  for  the  payment  of  debts.^  So  in  the 
case  of  lands  purchased  under  execution,  if  the  purchaser  die 
during  the  fifteen  months  allowed  for  redemption,  or  before  the 
actual  conveyance  of  the  land  by  the  sheriff,  the  statute  directs 
the  conveyance  to  be  made  to  the  executors  or  administrators 
pf  the  decedent,  in  trust  for  his  heirs  at  law,  but  subject  to  the 
dower  of  his  widow,  if  there  be  one.*  These  provisions  are 
favorably  regarded  by  the  courts,  and  the  widows  of  those  who 
have  died  since  the  revised  statutes  went  into  effect,  are  allowed 
their  equitable  dower  in  the  inheritable  interests  of  their  hus- 
bands, in  all  cases  where  it  can  be  done  without  interfering  with 
the  rights  of  others.* 

16.  In  the  case  last  "cited,  the  following,  among  other  ques- 
tions, was  decided  by  the  court:  Lands  belonging  to  several 
tenants  in  common  were  divided  into  lots  fov  the  purpose  of 
sale,  and  the  several  owners,  with  their  wives,  joined  in  a  con- 
veyance of  the  lands  to  a  trustee  for  the  purpose  of  enabling 
him  to  give  conveyances  with  more  facility  to  such  persons  as 
might,  from  time  to  time,  contract  for  the  purchase  of  the  lots. 
One  of  the  owners  afterwards  died.  At  the  time  of  his  death  a 
part  of  the  lands  had  been  sold  and  a  part  remained  unsold. 
His  widow  was  held  entitled  to  equitable  dower  in  his  undi- 
vided interest  in  such  of  the  lots  as  were  not  sold  at  the  time  of 

1  Collins  o.  Torry,  7  John.   278 ;  Hawley  v.  James,  5  Paige,  452  ;  Johnson  ». 
Thomas  x,  2  Faige,  377. 
s  2  E.  S.  112,  ?§  71,  72 ;  3  Eer.  Stat.  5th  ed.  p.  199,  U  78-85. 
»  2  E.  S.  374,  II  63,  64. 
*  Hftwley  V.  James,  5  Faige,  318,  453. 


426 


THE  LAW   OF  DOWER.  [CH.  XX, 


his  death,  but  not  in  lots  which  had  been  sold  by  the  trustee, 
although  they  had  not  been  conveyed  in  the  lifetime  of  the 
husband.    "  There  was  no  legal  objection  to  the  creation  of  such 
a  trust,"  the  chancellor  said,  "  previous  to  the  adoption  of  the 
revised  statutes.    And  L  do  not  at  present  discover  any  legal 
objection  to  such  a  conveyance  as  a  mere  power  in  trust,  even 
if  the  trust  deed  had  been  executed  since  the  revised  statutes 
went  into  operation.    See  1  R.  S.  729,  §  58.    In  the  latter  case, 
however,  the  legal  estate  would  remain  in  the  grantors  until 
the  execution  of  the  power,  and  the  widow  would  take  her 
dower  in  the  land,  subject  to  be  divested  by  the  execution  of 
the  power,  in  favor  of  a  purchaser  by  contract  from  the  grantors, 
or  their  heirs  or  devisees.    I  do  not  consider  it  important  to 
inquire  whether  the  legal  estate  in  the  premises  remained  in 
Burnet  and  Hawley  at  the  death  of  the  testator,  coupled  with 
the  power  in  trust,  or  was  vested  in  the  grantors,  subject  to  be 
divested  by  the  execution  of  the  trust  power,  by  the  operation 
of  the  47th  section  of  the  article  of  the  revised  statutes  relative 
to  uses  and  trusts.'    For,  in  either  case,  the  widow's  equitable 
right  to  dower  in  such  portions  of  the  premises,  or  the  proceeds 
thereof,  as  had   not  been  contracted  to  be  sold,  would  still  be 
the  same.    The  object  of  the  parties  to  this  trust  deed  was  not 
to  deprive  the  wives  of  the  grantors  of  their  equitable  right  to 
dower  in  such  portions  of  the  estate  as  should  remain  unsold  at 
the  deaths  of  their  respective  husbands.    But  the  real  object  of 
the  grantors  undoubtedly  was,  to  place  the  legal  estate  in  such 
a  situation  that  the  premises  might  be  subdivided  into  lots,  and 
sold  for  their  joint  benefit,  not  only  during  their  joint  lives,  but 
afterwards ;  and  that  perfect  titles  might  be  made  to  the  pur- 
chasers without  the  trouble  and  expense  of  obtaining  a  separate 
and  distinct  conveyance  to  each  purchaser  from  the  grantors, 
or  their  heirs  or  assigns,  and  from  their  several  wives  or  widows. 
The  purchasers,  therefore,  under  the  joint  contracts  of  the  sev- 
eral persons  beneficially  interested  in  the  trust  estate,  from  time 
to  time,  whether  such  contracts  are  made  by  such  persons  for 
themselves,  or  through  the  instrumentality  of  an  agent  or  attor- 
ney, will,  by  the  conveyances  under  the  power  in  trust  contained 
in  the  deed  to  Burnet  and  Hawley,  obtain  a  perfect  title  to  their 

respective  lots,  free  from  any  claim  of  dower  therein 

The  interest  of  the  testator  in  the  lands  contracted  to  be  sold, 

I  E.  S.  727,  51  47,  48. 
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therefore,  was  not  an  estate  of  inheritance  descendible  to  his 
heirs,  and  the  widow  has  no  equitable  right  of  dower  in  that 
part  of  the  premises.  But  the  executors  may  claim  a  specific 
performance  of  the  contract,  and  an  execution  of  the  convey- 
ances under  the  trust  power  for  the  benefit  of  those  who  are 
entitled  to  share  in  the  testator's  personal  estate.  As  to  the 
residue  of  the  trust  premises  in  which  the  husband  had  an 
inheritable  interest  at  the  time  of  his  death,  the  widow  is  equi- 
tably entitled  to  one-third  of  the  five-eighths  of  the  net  Income 
thereof  during  her  life,  as  and  for  her  dower.  And  if  the 
premises  shall  hereafter  be  sold  and  conveyed  to  the  purchaser 
under  the  power  contained  in  the  trust  deed,  she  will  be  entitled 
to  the  same  portion  of  the  interest  of  the  purchase-money,  and 
for  the  same  time,  or  to  a  gross  sum  in  lieu  thereof."^ 

17.  Upon  the  same  principle,  where  lands  were  sold  under  a 
decree  of  court,  and  the  purchaser  entered  into  possession,  but 
died  before  receiving  a  deed  or  paying  the  whole  of  the  pur- 
chase-money, it  was  held  that  his  widow  was  entitled  to  dower 
iu  the  lands,  subject  to  the  payment  of  the  residue  of  the  pur- 
chase-money.^ 

18.  Pennsylvania. — The  dower  law  of  Pennsylvania,  in  some 
of  its  material  features,  is  peculiar  to  that  State.  "  An  act  relat- 
ing to  the  descent  and  distribution  of  the  estates  of  intestates," 
substantially  re-enacting  provisions  of  the  statutes  of  4th  April, 
1794,  and  19th  April,  1794,  was  passed  April  8th,  1833,  and  is 
still  in  force.* ;  By  that  act  it  is  declared  that  the  estate  of  a 
decedent,  whether  male  or  female,  remaining  after  payment  of 
all  just  debts  and  legal  charges,  which  shall  not  have  been  sold, 
or  disposed  of  by  will,  or  otherwise  limited  by  marriage  settle- 
ment, shall  be  divided  and  enjoyed  as  follows :  1.  Where  the 
intestate  leaves  a  widow  and  issue,  the  widow  shall  be  entitled  to 
one-third  part  of  the  real  estate  for  life,  and  to  one-third  part  of 
the  personalty  absolutely.  2.  Where  the  intestate  leaves  a  widow 
and  collateral  heirs,  or  other  kindred,  but  no  issue,  the  widow 
shall  be  entitled  to  one-half  part  of  the  real  estate,  including  the 
mansion  house  and  buildings  appurtenant  thereto,  for  life,  and 

1  Hawley  V.  James,  S  Paige,  318,  455.  'See,  also,  Warner  v.  Van  Alstyne,  3  Paige, 
513. 

«  Church  V.  Church,  3  Sandf.  Ch.  434.  See  Sherwood  v.  Vandenburgh,  2  Hill, 
303. 

»  Pamphlet  Laws,  315  ;  Dunlop,  500 ;  Pardon's  Dig.  549.  — '  57/  *| 
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to  one-half  the  personal  estate  absolutely.'  In  default  of  heirs 
or  kindred,  the  surviving  husband  or  wife  takes  the  estate, 
whether  real  or  personal,  absolutely.''  And  it  is  further  pro- 
vided that  "  the  shares  of  the  estate  directed  by  this  act  to  be 
allotted  to  the  widow,  shall  be  in  lieu,  and  full  satisfaction  of 
her  dower  at  common  law."' 

19.  This  act,  it  will  be  perceived,  relates  only  to  the  estate  the 
husband  may  have  at  the  time  of  his  death.*  It  is  limited, 
also,  to  such  portion  of  his  property  as  is  not  consumed  in  the 
payment  of  debts  and  charges,  and  not  disposed  of  by  will. 
Therefore,  where  the  husband  has  disposed  of  his  property  in 
his  lifetime ;  or  where  he  disposes  of  it  by  will ;  or  where  his 
estate  is  insolvent,  his  widow  takes  nothing  under  the  provisions 
of  the  act  above  quoted.  But  in  such  proportion  of  the  estate 
as  is  not  consumed  in  the  payment  of  debts  or  charges,  remain- 
ing undisposed  of  by  the  husband,  she  takes  the  share  provided 
by  statute.  This  allotment  is  called  her  statutory  dower,  by  way 
of  distinguishing  it  from  the  dower  interest  which  she  takes 
under  the  principles  of  the  common  law,  as  will  presently  be 
explained.  In  Bachman  v.  Chrisman,'  it  is  said  that  the 
interest  which  the  widow  takes  under  this  statute  in  the  real 
estate  of  her  deceased  husband  "does  not  come  within  the 
ordinary  definition  of  dower,  because  that  refers  to  the  common 
law  provision  for  widows.  But  it  is  a  statutory  substitute  for 
that  provision,  and  may  very  well  be  called  statutory  dower. 
Like  dower  at  common  law,  it  is  a  defined  interest  in  her  late 
husband's  lands,  arising  at  his  death,  and  is  a  freehold  estate." 
In  Kurtz's  Appeal,'  it  was  treated  as  a  lien  upon  land,  rather 
than  an  interest  therein,  but  subsequent  decisions  have  qualified 
the  doctrine  of  that  case.^ 

1  Purdon's  Dig.  ?  1,  art.  1,2.  '  §  10- 

»  ?  15  ;  Cord  Mar.  Worn.  672  ;  Shaupe  v.  Shaupe,  12  S.  &  R.  12. 

*  Eiddlesberger  v.  Mentzer,  7  Watts,  141  ;  Leinaweaver  v.  Stoever,  1  Watts  & 
Serg.  160 ;  Borland  v.  Nichols,  12  Pa.  St.  (2  Jones,)  42  ;  and  see  Pritts  v.  Ritchey, 
S9  Pa.  St.  (5  Caseyj)  71,  76. 

'  Bachman  v.  Chrisman,  23  Pa.  St.  (11  Harris),  162.  [See,  also,  Vensel's  Appeal, 
27  P.  P.  Smith,  71.] 

s  Kurtz's  Appeal,  2  Casey,  465. 

'  Schall's  Appeal,  40  Pa.  St.  (4  Wright,)  170.  See,  also,  Zeigler's  Appeal,  35 
Pa.  St.  173. 

For  a  further  consideration  of  the  subject  of  statutory  dower,  the  reader  is  referred 
to  the  following  authorities  :  Shaupe  v.  Shaupe,  12  S.  &  R.  12  ;  Thomas  v.  Simpson, 
3  Barr,  60,  70  ;  Pringle  v.  Gaw,  5  S.  &  R.  .536  ;  Power  v.  Power,  7  Watts,  205,  212  ^ 
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20.  But  the  courts  of  Pennsylvania  have  not  left  the  widow  to 
the  uncertain  and  precarious  provision  contemplated  by  the 
abovp  Rtat.ntn.  That  enactment  being  limited  to  the  estate 
which  the  husband  held  at  his  death,  and  in  respect  of  which 
he  died  intestate,  the  courts  have  determined  as  to  lands  which 
were  aliened  by  him  during  the  coverturb  without  the  concur- 
rence of  the  wife,  or  which  he  attempts  to  dispose  of  by  will  to 
her  prejudice,  she  may  take  her  dower  as  at  common  law.' 
This  doctrine  is  the  result  of  judicial  construction,  solely,  and 
appears  to  be  unsupported  by  any  express  law  upon  the  subject. 
It  is  now  too  well  established,  however,  by  an  unbroken  current 
of  authority,  to  admit  of  serious  question  or  doubt. 

21.  While  adopting  the  rule  of  the  common  law  to  the  extent 
just  stated,  as  a  part  of  the  law  of  Pennsylvania,  the  courts 
have  gone  one  step  further  in  behalf  of  the  widow.  They  have  . 
so  far  modified  that  rule  as  to  give  dower  in  equitable  as  well  as 
legal  estates.  In  Kelly  v.  Mahan,'  it  was  held  that  dower  may 
be  had  of  a  mere  improvement  claim,  and  in  Shoemaker  v. 
Walker,'  the  right  of  dower  in  equitable  estates  was  expressly 
determined.  "  In  Pennsylvania,"  said  Tilghman,  Chief  Justice, 
after  remarking  upon  the  doctrine  of  the  common  law,  "  the 
usage  has  been  more  reasonable,  and  more  analogous  to  the 
general  principles  of  dower.  The  husband  and  wife  are  placed 
on  an  equal  footing.  He  has  his  tenancy  by  the  curtesy,  and 
she  has  her  dower.  I  do  not  know  that  the  question  has  ever 
been  brought  to  a  decision  in  -this  court.  The  reason  of  this  I 
take  to  be  that  it  has  never  been  doubted.  I  have  frequently 
heard  it  taken  for  granted,  but  never  seriously  questioned. 
"  This  doctrine  has  since  been  adhered  to  in  Pennsylvania,  and 
is  regarded  as  the  settled  law  of  that  State.* 

Bishop's  Appeal,  7  W.  &  S.  251  ;  Bratton  v.  Mitchell,  7  Watts,  113  ;  Borland  v. 
Nichols,  2  Jones,  38.  [Gourley  v.  Kinley,  16  P.  F.  Smith,  270.]  See,  also,  post, 
eh.  29,  ?§  36-40. 

1  Borland  v,  Nichols,  12  Pa.  St.  (2  Jones,)  42  ;  Leinawearer  v.  Stoever,  I  W.  &  S. 
160  ;  Hinnershits  v.  Bemhard,  13  Pa.  St.  (1  Harris,)  518  ;  Covert  v.  Hertzog,  4  Barr 
145  ;  Pritts  v.  Eitchey,  29  Pa.  St.  (5  Oasey,)  71,  76.  [Shaffer  v.  Shaffer,  14  Wright' 
394 ;  Bradford  v.  Kents,  7  Wright,  474.]     See  post,  ch.  29,  ??  36-40. 

2  Kelly  V.  Mahan,  2  Yeates,  515. 

'  Shoemaker  v.  Walker,  2  S.  &  E.  554. 

*  Eeed  ».  Morrison,  12  Serg.  &  R.  18 ;  Jones  v.  Patterson,  12  Pa.  St.  (2  Jones,) 
149,  154;  Pritts  v.  Eitchey,  29  Pa.  St.  (5  Casey,)  71  ;  Dubs  v.  Duhs,  31  Pa.  St., 
(7  Casey,)  149  ;  Evans  v.  Evans,  29  Pa.  St.  277.  And  see  Junk  v.  Canon,  34  Pa. 
St.  (10  Casey,)  286.  4 
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22.  iVew  Jersey. — In  this  State,  as  we  have  already  seen/  the 
courts,  at  first,  were  disposed  to  give  such  construction  to  their 
statute  as  would  exclude  dower  from  equitable  estates.^  Subse- 
quently, however,  a  dififerent  construction  prevailed,  and  it  is 
now  settled  that  such  estates  are  subject  to  dower.' 

23.  Ohio. — In  Ohio  the  wife  has  dower  in  all  lands  of  which 
the  husband  was  seised  of  an  estate  of  inheritance  at  any  time 
during  the  coverture,  and  also  "  of  one-third  part  of  all  the 
right,  title  or  interest  that  her  husband,  at  the  time  of  his  de- 
cease, had  in  any  lands  and  tenements,  held  by  bond,  article, 
lease,  or  other  evidence  of  claim."* 

24.  Under  this  statute  it  is  held  that  the  husband  must  have 
either  the  legal  title  to,  or  an  actual  subsisting  equitable  interest 
in  lands,  to  give  the  right  of  dower.  And  therefore,  where  lands 
were  purchased  and  paid  for  by  the  husband  during  the  cover- 
ture, and  for  the  purpose  of  defrauding  his  creditors,  he  procured 
the  conveyance  tobe  made  to  his  children,  and  after  his  death 
the  lands  were  subjected  to  sale  by  creditors  to  satisfy  their 
claims,  it  was  held  that  his  widow  could  not  be  endowed.  The 
deed,  the  court  maintained,  although  void  as  to  creditors,  was 
good,  not  only  as  to  the  purchaser,  but  also  as  to  his  wife,  and 
so  far  as  they  were  concerned,  vested  the  children  to  whom  it 
was  made,  with  both  the  legal  and  the  equitable  estate.'  But 
where  it  is  apparent  that  the  right  of  dower  in  an  equitable 
interest  exists,  the  court  will  see  that  it  is  fully  protected,  even 
though  the  widow  be  not  represented  in  the  proceeding,  and  no 
answer  is  filed  in  her  behalf.,  Thus,  where  the  creditors  of  the 
husband,  after  his  death,  instituted  proceedings  to  compel  satis- 
faction of  their  demands  by  a  sale  of  his  equitable  interest  in 
certain  real  estate,  and  the  Court  of  Common  Pleas  ordered 
a  sale  accordingly,  without  taking  any  notice  of  the  dower 
interest  of  the  widow,  the  Supreme  Court,  although  her  rights 
were  not  asserted  in  the  case,  nevertheless  so  far  modified  the 
decree  as  to  require  the  sale  to  be  made  subject  thereto.* 

'  Ante,  ch.  19,  §  22. 

'  Montgomery  v.  Bruere,  1  South.  260. 

=•  Montgomery  v.  Bruere,  2  South.  865  ;  Teo  u.  Mercereau,  3  Harr.  387  ;  Wood- 
ha'I  V.  lleid,  1  Harr.  128 ;  Boyd  v.  Thompson,  1  Zab.  58,  61  ;  s.  c.  2  Zab.  543,  548. 

*  1  Swan.  &  Critchf.  Stat.  p.  516,  ?  1.  [See  Bev.  Stat.  1880,  vol.  i.  p.  1048.] 
f5ee  ante,  p.  402,  note  8. 

»  Miller  v.  Wilson,  15  Ohio,  108,  116. 

«  McDonald  »   Aten,  1  Ohio  St.  .29S> 
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25.  Illinois. — By  the  statute  of  Illinois  equitable  estates  are 
subject  to  dower,  and  this  provision  embraces  all  real  estate  of 
every  description  contracted  for  by  the  husband  in  his  lifetime, 
the  title  to  which  may  be  completed  after  his  decease.^  It  is 
held,  however,  that  this  statute  refers  to  equitable  estates  of  in- 
heritance, only,  and  therefore  that  a  mere  pre-emption  right  to 
purchase  lands  is  not  an  estate  of  which  a  widow  can  be  en- 
dowed.^ "  It  is  a  right,"  the  court  said,  "  to  purchase  at  a  fixed 
price  within  a  limited  time,  in  preference  tO'  others.  If  he  is 
either  unable,  or  unwilling  to  purchase  at  the  price,  or  by  the 
time  mentioned  in  the  law,  the  land  can  be  sold  to  others,  and 
the  pre-emptioner  turned  out  of  possession  as  an  intruder. 
These  conditions  annexed  to  his  possession,  clearly  show  that 
his  interest  is  only  temporary,  and  may  never  ripen  into  an 
estate  of  inheritance.  While,  therefore,  the  pre-emptioner  re- 
mains in  possession,  his  estate  can  not  be  considered  of  a  higher 
nature  than  an  estate  for  years,  and  consequently  the  widow  can 
not  be  endowed  of  it." 

26.  Rhode  Island- — In  Rhode  Island  the  widow  is  dowable  "of 
all  the  lands,  tenements  and  hereditaments  whereof  her  hus- 
band, or  any  other  to  his  use,  was  seised  of  an  estate  of  inheri- 
tance at  any  time  during  the  intermarriage,  to  which  she  shall 
not  have  relinquished  her  right  of  dower  by  deed,"  except  where 
she  is  barred  under  the  provisions  of  the  same  act  relating  to 
jointure  and  devises  in  lieu  of  dower.' 

27.  Indiana. — The  Indiana  Revised  Code  of  1824  provided 
that  the  widow  of  any  person  dying  intestate  or  otherwise, 
should  "  be  endowed  of  one  full  and  equal  third  part  of  all  the 
lands,  tenements  andy  hereditaments,  either  legal  or  equitable, 
whereof  her  husband  or  any  other  person  to  his  use  was  seised 
at  any  time  during  the  coverture."*   This  provision  was  retained 

'  See  ante,  p.  421,  note  S. 

2  Davenport  v,  Farrar,  1  Scam.  314.  See  Sisk  v.  Smith,  1  Gilm.  503 :  Owen  v. 
Robbing,  19  111.  545 :  Wooley  v.  Magie,  26  111.  526.  [In  Drennan  v.  Walker,  21 
Ark.  539,  it  was  also  held  that  there  is  no  dower  in  a  pre-emption  claim.  So,  also,  in 
Langworthy  v.  Heeb,  46  Iowa,  64.  See,  however,  McKay  v.  Freeman,  6  Oregon, 
449,  as  to  the  law  in  that  State.  In  Johnson  v.  Parcels,  48  Mo.  549,  a  military  bounty 
warrant,  issued  under  the  Act  of  Congress  of  July  27,  1842,  was  distinguished  from  a 
pre-emption  claim,  and  dower  allowed  to  the  widow  of  a  claimant  where  he  died  before 
a  patent  was  issued  to  him.]  . 

»  Public  Laws  K.  I.  (1844,)  p.  188,  ?  1 ;  Rov.  Stat.  R.  I.  (1857,)  p.  503,  ?  1 
[Pub.  Stilt.  1882,  p.  637.] 

♦  Eev.  Code,  1824,  p.  157,  J  I. 
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in  the  Revised  Code  of  1831,  and  also  in  the  Revised  Statutes 
of  1843/  and  on  several  occasions  was  recognised  by  the  courts 
as  clearly  conferring  dower  in  equitable  estates  of  inheritance 
arising  upon  contracts  of  purchase.^  By  the  present  statute  the 
widow  receives  an  absolute  estate  in  a  proportion  of  her  hus- 
band's lands  instead  of  a  mere  life  estate  as  before,  and  this  right 
embraces  the  equitable  as  well  as  the  legal  interests  of  which  the 
husband  was  possessed.* 

28.  Alabama. — Under  the  statute  of  Alabama,  dower  is  given 
in  all  estates  of  inheritance  held  in  trust  for  the  husband.*  This 
statute  is  sufficiently  broad  to  confer  upon  the  wife  an  inchoate 
right  of  dower  in  land  purchased  by  the  husband  from  the  In- 
dian reserve  under  the  Creek  treaty  of  1832,  as  soon  as  the  con- 
tract is  approved  by  the  President  of  the  United  States.'  So  a 
certificate  of  the  board  of  commissioners,  confirming  a  hus- 
band's claim  to  land  under  a  Spanish  warrant  of  survey,  is  suf- 
ficient evidence  of  his  title  to  entitle  his  widow  to  dower, 
although  no  patent  has  been  taken  out.*  Nor  is  her  interest 
afifected  or  impaired  by  the  fact  that  the  estate  of  her  husband 
is  represented  insolvent.^ 

29.  Maryland. — In  this  State,  also,  by  the  statute  of  1818, 
dower  is  allowed  in  the  equitable  interests  of  the  husband.*  But 
where  a  lease  was  executed  to  the  husband,  containing  covenants 
on  the  part  of  the  lessor  to  convey  the  fee  simple  to  the  former 
when  requested  so  to  do,  it  was  held  that  the  estate  which  passed 
thereby  was  a  legal  and  not  an  equitable  estate ;  that  the  instru- 
ment could  not  be  made  to  operate  as  a  conveyance  by  lease  and 
release  at  common  law,  and  consequently  that  the  statute  had 
no  application,  and  the  widow  was  not  entitled  to  dower." 

1  Kev.  Code,  1831,  p.  209,  ?  12  ;  Rev.  Stat.  1843,  p.  428,  ch.  28,  H  80-84. 

*  McMahan  v.  Kimball,  3  Blackf.  1  ;  Smith  v.  Addleman,  5  Blackf.  406  ;  Taylor 
V.  McCrackin,  2  Blackf.  260 ;  Crane  v.  Palmer,  8  Blackf.  120 ;  Malin  v.  Coult,  4 
Ind.  535. 

3  1  Kev.  Stat.  1852,  p.  251.  [Rev.  Stat.  1881,  ?  2483.  An  inchoate  interest  is 
also  reserved  to  the  wife  of  which  she  cannot  he  deprived  by  the  atts  of  her  husband. 
Id.  I  2491.] 

«  Clay's  Dig.  157,  I  36  ;  Edmonson  v.  Montague,  14  Ala.  370  ;  Crabb  v.  Pratt,  15 
Ala.  843  ;  Lewis  v.  Moorman,  7  Port.  522.     See  ante,  p.  402,  note  12. 

6  Parks  V.  Brooks,  16  Ala.  529. 

6  Shields  V.  Lyon,  Minor,  278. 

'  Allen  V.  Allen,  4  Ala.  556. 

8  See  ante,  p.  421,  note  7. 

9  Spangler  ».  Stanler,  1  Md.  Ch.  Becis.  36. 
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30.  North  Carolina. — The  North  Carolina  act  of  1784'  provided 
that  the  widow  should  be  entitled  to  dower  in  "  one- third  part 
of  all  the  lands  and  tenements  of  which  her  husband  died  seised 
or  possessed."^  It  was  held  that  the  rule  of  the  common  law  re- 
quiring a  seisin  of  the  legal  estate,  was  not  changed  by  this 
phraseology.  "  I  have  considered  this  case,"  said  the  judge  who 
delivered  the  opinion  of  the  court  in  Kirby  v.  Dalton,'  "  as  if 
the  widow  was  entitled  to  dower  in  the  husband's  equities,  which 
this  court  has  more  than  once  decided  against."  In  1828,*  how- 
ever, a  change  was  introduced  in  the  law  by  the  following  en- 
actment : — 

When  a  man  shall  die  seised  of  an  equity  of  redemption,  or  other  equitable 
or  trust  estate  in  fee,  his  wife  shall  be  entitled  to  dower  therein,  subject  to  valid 
incumbrances  thereon,  in  the  same  manner  as  she  is  entitled  to  be  endowed  of  a 
legal  estate  of  inheritance.' 

This  provision,  with  a  slight  change  in  the  phraseology,  is 
carried  into  the  Revised  Code  of  1855.° 

It  has  been  held,  however,  even  under  the  foregoing  statute, 
that  dower  in  equitable  estates  can  not  be  recovered  at  law,  but 
that  the  demandant  must  proceed  in  equity.  Thus,  in  Thomas  v. 
Thomas,^  land  had  been  conveyed  to  the  husband  by  deed  exe- 
cuted in  due  form,  but  not  registered  during  his  lifetime,  and  it 
was  adjudged,  therefore  that  under  the  laws  of  that  State  the 
husband  did  not  die  seised,  but  had  only  an  incomplete  legal 
title.*  The  court  added :  "  If  a  widow  be  entitled  to  dower  in 
land  to  which  the  title  of  her  husband  was,  at  the  time  of  his 
death,  in  that  state,  she  can  not  recover  it  at  law,  because,  being 
incomplete  at  law  she  can  not  give  legal  evidence  of  his  seisin. 
It  may  be  that  she  may  have  relief  in  equity,  as  her  husband 
would  have  had."  It  had  been  previously  settled  that  an  un- 
registered deed  vested  in  the  bargainee  an  inchoate  legal  estate, 

1  See  ante,  ch.  2,  J  15. 

*  Public  Acts  N.  C.  vol.  1.  p.  353,  ?  8  ;  Laws  of  N.  C.  vol.  i.  p.  469,  g  8  ;  Rev. 
Stat.  N.  C.  (1837,)  vol.  i.  p.  612,  ?  1, 

»  Kirby  v.  Dalton,  1  Dev.  Eq.  195,  (1828) ;  accord.  Taylor  v.  Parsley,  3  Hawks, 
125  ;  Tipton  v.  Davis,  5  Hayw.  (Tenn.)  278,  (1818.)     See  post,  g  31. 

*  Act  of  1828,  ch.  14.  See  Tyson  v.  Harrington,  6  Ired.  Eq.  329,  332  ;  Tyson  v. 
Tyson,  2  Ired.  Eq.  137. 

s  1  Rev.  Stat.  N.  C.  (1837),  p.  6.14,  ?  6. 

»  Rev.  Code  N.  C.  (1855),  p.  602,  ?  6.     [Battle's  Rev.  Stat.  1873,  p.  839.] 

'  Thomas  v.  Thomas,  10  Ired.  Law  R.  123. 

»  See  ante,  "ch.  12,  J  23. 

VOL.  I. — 28 
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and  that  if  such  deed  were  destroyed  before  registration,  or  its 
registration  prevented  by  any  undue  means,  the  bargainee,  or 
those  succeeding  to  his  rights,  might  have  relief  in  equity.* 
Tyson  v.  Tyson^  and  Tyson  v.  Harrington^  were  cases  of  this 
character,  and  in  both  of  them,  upon  proceedings  in  chancery, 
dower  was  allowed  to  the  widow.  In  the  recent  case  of  Thomp- 
son V.  Thompson,*  however,  the  strict  rule  applied  in  Thomas  v. 
Thomas  appears  to  have  been  departed  fronj,  for  in  that  case 
dower  was  allowed  at  law  in  an  equitable  estate  acquired  under 
an  executory  contract  of  purchase,  although  the  purchase-money 
bad  not  been  fully  paid.  In  Klutts  v.  Klutts,°  which  was  a  case 
in  equity,  the  husband  bid  off  land  at  the  sale  of  a  clerk  and 
master  in  equity,  and  gave  his  bond  for  the  purchase-money, 
but  died  before  the.  sale  was  confirmed,  or  the  purchase-money 
paid.  The  sale  being  afterwards  confirmed,  and  the  purchase- 
money  paid  from  the  personal  estate,  the  widow  was  held  dow- 
able  of  the  land.' 

31.  Tennessee. — The  North  Carolina  act  of  1784^  was  re- 
enacted  in  Tennessee,  and  continued  in  force  for  a  number  of 
years  after  the  organization  of  the  latter  under  a  separate 
government.'  And  before  the  amendment  of  1823,  the  same 
construction  was  given  the  act,  holding  that  it  did  not  embrace 
equitable  estates,  that  had  been  adopted  in  North  Carolina. 
"  It  is  urged,"  said  the  court  in  Tipton  v.  Davis,'  "  that  the  term 
'  possessed '  extends  to  estates  of  which  the  owner  can  not  be 
legally  said  to  be  seised.  This  idea,  it  is  said,  comprehends  all 
interests  not  yet  grown  into  perfect  legal  titles  by  grant,  though 
in  progression  towards  that  completion.  Will  it  extend,  then, 
to  leaseholds  ?  No ;  there  is  not  an  estate  for  life  of  which  the 
widow  can  be  seised  for  and  during  the  term  of  her  life.  Con- 
struction ever  since  1784  has  determined  the  contrary.  The 
term  '  possessed '  is  not  to  indicate  the  quantum  of  estate,  but 

1  Price  V.  Sykes,  1  Hawks,  87  ;  Tolar  v.  Tolar,  1  Dev.  Eq.  456  ;  Morris  D.  Ford,' 
2  DeT.  Eq.  412  ;   Tateu.  Tate,  1  Dev.  &^at.  Eq.  22. 

2  Tyson  v.  Tyson,  2  Ired.  Eq.  137. 

>  Tyson  v.  Harrington,  6  Ired.  Eq.  329. 

*  Thompsons.  Thompson,  1  Jones'  N.  C.  LawR.  430,  (1854). 

•  Klutts  ».  Klutts,  5  Jones'  N.  C.  Eq.  80. 

'  See.also,  Campbell  v.  Murphy,  2  Jones'  N.  C.  Eq.  357. 
T  See  ante.  ch.  2,  ?  15. 

«  1  Laws  of  Tenn.  (1821,)  p.  292,  §  8  ;  1  Laws  of  Tenn.  (1831,)  p.  77,  §  8 ;  Stat. 
Laws  Tenn.  (1836,)  by  Caruth.  &  Nich.  p.  262,  g  8. 
»  Tipton  V.  Davis,  5  Hayw.  (Tenn.)  278,  (1818). 
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the  manner  of  occupation ;  and  signifies,  though  not  actually- 
seised  by  inhabitancy,  yet  if  he  is  so  entitled  by  deed  and  a 
legal  estate  as  to  have  a  legal  right  to  the  possession,  then  she 
shall  be  endowed."'  The  act  of  1823,  however,  gave  dower  in 
equitable  estates  in  the  following  terms : — 

Widows  shall  be  entitled  to  dower  out  of  equitable  estates  in  land  of  which 
their  husbands  were  the  owners  at  the  time  of  their  death,  in  the  same  manner 
that  they  are  entitled  to  dower  in  the  legal  estates  of  which  their  husbands  may 
have  died  seised  or  possessed.* 

The  present  statute  is  as  follows : — 

If  any  person  die  intestate  leaving  a  widow,  he  shall  be  entitled  to  dower  in 
one-third  part  of  all  the  lands  of  which  her  husband  died  seised  and  possessed, 
or  of  which  he  was  equitable  owner.' 

32.  Iowa. — So  long  as  the  provisions  of  the  ordinance  of  1787 
were  in  force  in  Iowa,  dower  was  not  allowed  in  equitable 
estates.*  The  Code  of  1851  gave  the  widow  absolutely,  one-third 
in  value  of  all  the  real  estate  in  which  the  husband,  at  any  time 
during  the  marriage,  had  a  legal  or  equitable  interest  which 
had  not  been  sold  on  execution  or  other  judicial  sale,  and  to 
which  she  had  made  no  relinquishment  of  her  right."  But  this 
was  changed  by  an  act  passed  January  24,  1853,  which  gave  to 
the  widow  as  her  dower  "  one-third  in  value  of  all  the  real 
estate  in  which  the  husband,  at  any  time  during  the  marriage, 
had  a  legal  or  equitable  interest,"  to  which  she  had  not  relin- 
quished her  right."    This  provision  is  still  in  force.' 

33.  Mississippi. — The  Virginia  act  of  1785,*  making  the  estate 
of  a  cestui  que  trust  subject  to  dower,  was  adopted  in  Mississippi 

1  3  Hayw.  62,  67,  68,  is  to  the  same  effect. 

2  Act  of  1823,  ch.  37  ;  Laws  of  Tenn.  (1831,)  vol.  i.  p.  77,  g  4 ;  Stat.  Laws  Tenn. 
(1836,)  by  Caruth.  &  Nich.  p.  265,  g  4.  See,  also,  Thompson  v.  Cochran,  7  Humph. 
72  ;  Lewis  v.  James,  8  Humph.  537.  [Dower  will  not  attach  to  land  held  by  the  hus- 
band under  a  parol  contract  of  purchase.     Lane  v.  Courtney,  I  Heisk.  331.] 

»  Code  Tenn.  (1858,)  p.  473,  ?  2398.     [See  Stat.  Tenn.  1871,  ?  2398.] 

♦  See  Davib  v.  O'Ferrall,  4  Greene,  168  ;  O'Ferrall  v.  Simplot,  4  Clarke,  381 ; 
Fense  v.  Hixon,  8  Clarke,  402 ;  ante,  ch.  2,  J  36. 

*  Code  of  Iowa,  (1851,)  ?  1394. 

•  Act  of  January  24,  1853 ;  took  effect  July  1,  1853 ;  Laws  Fourth  Gfen.  Assembly, 
ch.  61,  p.  97. 

1  Revision  of  1860,  g  2477.  [See  McLain's  Stat.  1880,  p.  653.]  See  Barnes  v. 
Gay,  7  Clarke,  26  ;  Burke  v.  Barron,  8  Clarke,  132. 

*  Ante,  I  12;  ch.  19,  g  21. 
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in  1812/  and  has  continued  in  force  ever  since.*  The  present 
statute  contains  a  further  provision  expressly  giving  dower  in 
lands  held  under  contract  of  purchase,  notwithstanding  full 
payment  of  the  purchase-money  has  not  been  made.  But  in 
such  case  the  widow  must  contribute  her  proportion  of  the 
unpaid,  purchase-money,  or  take  her  dower  according  to 
the  value  of  the  interest  held  by  her  husband  in  the  lands  at 
the  time  of  his  death.* 

34.  Missouri. — By  the  Missouri  statute  it  is  provided  that 
"  every  widow  shall  be  endowed  of  the  third  part  of  all  the 
lands  whereof  her  husband,  or  any  other  person  to  his  use,  was 
seised  of  an  estate  of  inheritance  at  any  time  during  the  mar- 
riage to  which  she  shall  not  havev  relinquished  her  dower  in  the 
manner  prescribed  by  law."* 

35.  Kansas. — The  foregoing  provision  of  the  Missouri  act  is 
copied  without  modification  into  the  dower  act  of  Kansas,  and 
is  still  in  force  in  that  State.^ 

36.  District  of  Columbia. — By  the  Revised  Code  of  the  District 
of  Columbia  it  is  enacted  that  "  whgn  any  person  to  whose  use, 
or  in  trust  for  whose  benefit,  another  is  seised  of  lands,  hath 
sufch  inheritance  in  the  use  or  trust,  as  would,  were  it  a  legal 
right,  entitle  his  widow  to  dower,  such  widow  shall  have  dower 
therein,  and  may,  by  the  remedy  proper  in  similar  cases,  re- 
cover the  same."^  Prior  to  the  passage  of  this  statute  it  was 
decided  that  the  rule  of  the  common  law  excluding  dower  from 
equitable  estates,  was  in  force  in  that  part  of  the  District  of 
Columbia  which  had  been  formed  from  Maryland.' 

Whether  the  equity  mvM  he  complete  in  order  to  give  dower. 

37.  The  statutes  conferring  dower  in  equitable  interests  are 

1  Act  of  Dec.  12,  1812,  Stat.  p.  84;  Digest  Stat.  Missis.  Ter.  (1816,)  p.  82. 

2  Rev.  Code  Missis.  (1824,)  p.  232,  ?  7  ;  Howard  &  Hutch.  Stat.  (1840,)  p.  353, 
?  47  ;  Hutch.  Missis.  Code,  p.  622,  g  7  ;  Kev.  Code  Missis.  (1867,)  p.  468,  art.  167. 
[By  the  Eev.  Code  of  1880,  however,  dower  has  been  abolished.  See  §§  1167,  1170, 
1171.] 

'  Eev.  Code,  (1857,)  p.  468,  art.  166.     See  Torrence  v.  Snider,  27  Missis.  697. 

<  Stat.  Misso.  (1835,)  p.  228,  |  1 ;  Eev.  Stat.  Misso.  (1845,)  p.  430,  g  1.  [Kev.i 
Stat.  1879,  vol.  i.  p.  363.] 

s  Stat.  Kansas  Ter.  (1855,)  p.  314,  |  1  ;  Comp.  Laws  Kansas,  (1862,)  p.  478,  ?  1. 
[Dower  has  since  been  abolished  in  Kansas.     Comp.  L.  1879,  p.  380,  ^  28.] 

6  Eev.  Code,  Dist.  Col.  (1857,)  p.  199,  J  2.  This  is  a  substantial  re-enactment  of 
the  Virginia  Act  of  1785.     See  ante,  ?  12. 

'  Stellew.  Carroll,  12  Peters,  201. 
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not  uniform  in  the  several  States.  In  some  of  them  it  is  re- 
quired that  the  equity  of  the  husband  shall  be  perfect  and  com- 
plete, so  as  to  entitle  him  to  a  conveyance  of  the  legal  title.  In 
others  a  less  stringent  rule  is  applied,  and  the  widow  may  have 
dower  in  proportion  to  the  interest  which  the  husband  has  ac- 
quired in  the  estate  by  partial  payment ;  always,  however,  sub- 
ject to  the  lien  of  the  vendor  for  the  unpaid  purchase-money. 
38.  In  the  early  Virginia  cases,  after  the  passage  of  the  act 
of  1785,  it  was  assumed  that,  in  order  to  confer  dower  in  equi- 
table estates,  the  husband  must  have  such  an  equity  as  would 
authorize  a  court  of  chancery  to  decree  the  legal  estate.'  And 
in  Kentucky  the  same  doctrine  was  applied  in  several  cases. 
Thus,  in  Herron  v.  Williamson,^  dower  was  refused  because  the 
contract  of  purchase  was  in  parol,  and  could  not  be  enforced  in 
the  courts  of  that  State.  So  in  Pugh  v.  Bell,'  full  payment  of 
the  purchase-money  was  held  essential  to  the  enforcement  of  a 
claim  to  dower.  "  We  are  apprised  of  cases,"  the  court  said,  "in 
which  it  has  been  held  that  where  the  husband  acquired  a  clear 
equity  by  contract  for  purchase  and  payment  of  the  price,  the 
widow  was  entitled  to  dower.  But  the  right  of  Bell  was  not 
perfect  in  equity.  Miller  had  not  been  paid  the  whole  of  the 
price.  We  can  not,  therefore,  concur  in  the  recognition  of  the 
widow's  right  to  dower."  In  Bailey  v.  Duncan,*  the  husband, 
at  the  time  of  his  death,  was  equitably  entitled  to  a  conveyance, 
and  his  widow  was  held  dowable  of  the  lands.  But  in  Lindsey 
V.  Stevens,^  the  court  appear  to  have  recognised  the  right  of  a , 
widow  to  be  endowed  where  a  large  proportion  of  the  purchase- 
money  remained  unpaid,  upon  contribution  by  her  of  her  just 
share  of  the  balance  due.  And  in  Brewer  v.  Van  Arsdale,'  it 
was  expressly  held,  contrary  to  the  ruling  in  the  previous  cases  • 
above  referred  to,  that  dower  might  be  claimed  in  lands  which 
the  husband  held  under  an  executory  contract,  although  the 
purchase-money  was  not  all  paid  by  him.  In  this  case  the  lands 
were  sold,  after  the  death  of  the  husband,  by  the  guardian  of 
the  children,  under  an  order  of  court,  and  a  portion  of  the  pro- 
ceeds of  the  sale  applied  in  payment  of  the  balance  due  on  the 

1  Bowton  V.  Bowton,  1  Hen.  &  Man.  92  ;  Claiborne  v.  Henderson,  3  Hen.  &  M. 
322,  382.  2  Herron  v.  Williamson,  Littel's  Sel.  Cas.  250. 

»  Pngh  V.  Bell,  2  Mon.  125. 

*  Bailey  v.  Dancan,  4  Mon.  256.     See,  also,  Stevens  v.  Smith,  4  J.  J.  Marsh,  64. 
'  Lindsey  v.  Stevens,  5  Dana,  104. 

*  Brewer  v.  Van  Arsdale,  6  Dana,  204. 
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purchase-money,  and  the  widow  was  adjudged  entitled  to  dower 
in  the  surplus.  The  court  said  :  "  The  circuit  judge,  assuming 
that  the  title  of  the  intestate  was  only  equitable,  and  that  such 
an  interest  unpaid  for,  did  not  entitle  his  widow  to  dower,  there- 
fore charged  the  plaintiff  as  guardian,  with  the  whole  amount 
for  which  he  had  sold  the  land,  and  in  this,  there  was,  as  it 
seems  to  us,  manifest  error.  Had  the  title  of  the  intestate  ap- 
peared to  have  been  equitable  only,  we  are  of  opinion  that  if 
the  heirs  were  entitled  to  a  specific  execution,  the  widow  was 
entitled  to  dower.  It  does  not  appear  that  anything  but  the 
payment  of  the  entire  consideration  could  have  been  necessary 
to  make  their  equity  perfect;  and  that  payment  they  might 
have  compelled  the  administrator  to  make,  as  far  as  he  had 
available  assets.  To  entitle  a  widow  to  dower  in  an  equitable 
estate,  it  is  not  indispensable  that  her  husband  should  have  been 
entirely  unindebted  for  it.  If,  at  his  death,  his  equity  was 
available,  his  heirs  and  widow  had  a  right  to  obtain  the  legal 
title  by  paying  whatever  remained  due.  Whenever  the  heirs 
are  entitled  by  descent,  the  widow  may  have  dower  on  equitable 
terms."  In  the  case  of  Gully  v.  Ray,'  decided  as  late  as  1857, 
the  court,  referring  to  the  earlier  decisions,  made  use  of  this  lan- 
guage :  "  Since  the  law  in  respect  to  trust  estates  was  changed 
by  statvite,  it  has  been  decided  that  the  widow  is  entitled  to 
dower  where  the  husband  had  such  an  equitable  title  as  would 
have  authorized  a  court  of  chancery  to  compel  the  vendor  to 
convey  to  him  the  l^al  estate."  No  allusion  was  made  to 
Brewer  v.  Van  Arsdale,  nor  to  the  doctrine  as  there  held,  nor 
did  the  case  call  for  a  decision  upon  the  point  above  stated. 
In  this  condition  of  the  reported  cases  it  is  somewhat  diflficult 
to  determine,  satisfactorily,  the  existing  rule  in  Kentucky  upon 
this  subject.  But  until  Brewer  v.  Van  Arsdale  shall  be  author- 
itatively overruled,  it  would  seem  that  the  doctrine  of  that  case 
should  be  regarded  as  furnishing  the  principle  upon  which  a 
widow  may  be  endowed  in  that  State,  of  equitable  interests 
resulting  from  executory  contracts  of  purchase. 

39.  Although  the  question  is  not  expressly  determined  in 
Pennsylvania,  the  courts  of  that  State,  nevertheless,  manifest  a 
disposition  to  regard  a  complete  equitable  title  as  essential  to 
dower.     Thus,  in  Pritts  v.  Ritchey,^  it  is  said:  "  It  is  true  that 

1  Gully  V.  Eay,  18  B.  Mo£'l07. 

2  Pritts  V.  Kitchcy,  29  Pa.  St.  (5  Casey,)  71,  77.     In  this  case  the  contract  had  been 
essigned  by  the  husband  during  the  coTerturc,  and  completed  by  the  assignee. 
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we  treat  a  complete  equitable  title  as  equivalent  to  a  legal  seisin  ; 
but  we  should  sadly  misapply  this  rule  if  we  should  apply  it 
at  all  to  a  case  where  there  had  been  such  a  failure  to  complete 
the  title  as  there  has  been  here.  We  do  not  treat  as  done  what 
is  contracted  to  be  done;  but  only  such  contracts  as  lack  merely 
a  non-essential  form  in  order  to  their  full  completion.  Where 
a  contract  is  executed,  lacking  only  the  conveyance,  we  treat  it 
as  conveyed."^ 

40.  The  same  principle  has  been  adopted  in  New  Jersey.  It 
was  there  held  that  the  widow  might  have  dower  of  an  equity 
if  the  husband  was  the  real  owner  of  the  land,  and  had  a  right, 
at  any  time,  to  have  a  conveyance  to  himself  of  the  legal  title 
and  estate  in  possession.^  But  the  court  refused  to  extend  this 
doctrine  further.  "  This,"  said  the  chief  justice  in  the  case 
cited,  "  satisfies  the  words  of  the  statute,  and  I  can  not  carry 
them  so  far  as  to  give  the  widow  dower  at  law  of  a  purely 
equitable  estate  out  of  lands,  of  which  lands  her  husband  never 
had,  and  never  could  have,  seisin  in  law  or  in  deed." 

41.  The  rule  is  the  same  in  Illinois.  In  a  recent  case  deter- 
mined in  that  State,  the  court,  after  referring  to  their  statute, 
make  use  of  this  language :  "  This  enactment  has  excluded  mere 
contracts  for  the  purchase  of  real  estate,  unless  the  title  shall  be 
completed  after  the  husband's  death.  But  it  does  embrace 
a  purchase  of  land  ,by  the  husband  where  the  purchase-money 
has  been  fully  paid  by  the  husband,  and  he  was,  at  the  time  of 
his  death,  in  a  position  to  enforce  a  conveyance  by  a  bill  for  a 
specific  performance."' 

42.  In  Alabama  it  is  well  settled  that  a  widow  is  not  dowable 
of  an  imperfect  equity.*  And  it  is  hel(^  that  an  equity  is  perfect 
only,  when  full  payment  is  made.*  Therefore,  where  the  hus- 
band purchased  land  of  the  government,  and  received  certificates 
for  title  when  the  purchase-money  should  be  paid,  but  died 
before  completing  the  payment,  it  wets  held  that  his  widow  had 

1  See,  also,  Evans  v.  Evans,  29  Pa.  St.  (5  Casey,)  277. 

*  Yeo  i>.  Mercereau,  3  Harr.  387. 

'  Owen  V.  Bobbins,  19  111.  545  ;  approved  in  Wooley  v.  Magie,  26  111.  526.  [Taylor 
V.  Kearn,  68  III.  339  ;  Clybourno.  Pittsburgh,  &c.,  Railroad  Co.,  4  111.  App.  Cas.  463; 
Atkin  V.  Merrill,  39  111.  62  ;  Stow  v.  Steel,  45  111.  328.  See  Greenbaum  v,  Austrian, 
70  111.  591  ;  Mf  rse  v.  Thorsell,  78  111.  600 ;  NichoU  v.  Todd,  70  111.  295.] 

*  Crabb  v.  Pratt,  15  Ala.  843  ;  Gillespie  a.  Somerville,  3  Stew.  &  Port.  447  ;  Lewis 
V.  Moorman,  7  Port.  522  ;  Rogers  v.  Rawlings,  8  Port.  325  ;  Edmondson  -.  Montague, 
14  Ala.  370. 

^  Edmondson  v,  Montague,  14  Ala.  370.     [Harrison  v.  Boyd,  36  Ala.  SOS.] 
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no  right  of  dower  in  the  land.'  So  a  widow  was  held  not 
entitled  to  dower  in  land  purchased  of  the  United  States,  but 
afterwards  forfeited.'' 

43.  In  New  York  it  is  held  that  a  widow  may  be  endowed  of 
equitable  estates  although  the  purchase-money  is  not  fully  paid, 
subject,  however,  to  the  vendor's  lien  for  the  residue.*  The  same 
rule  prevails  in  Ohio,*  Tennessee,*  Maryland,^  North  Carolina^ 
and  Iowa.*  In  Indiana,  an  early  statute'  giving  dower  in  equi- 
table estates  was  construed  against  the  widow  with-  some  degree 
of  strictness.  In  a  case  in  which  the  husband  purchased  real 
estate  and  obtained  a  title  bond  therefor,  but  died  without  pay- 
ing any  part  of  the  purchase-money,  or  receiving  a  conveyance, 
and  the  land  was  afterwards  sold  by  his  executors,  the  court  re-, 
fused  to  endow  the  widow  of  any  portion  of  the  proceeds, 
although  the  sale  produced  a  considerable  surplus  beyond  what 
was  required  to  discharge  the  purchase-money.  The  court  said 
that  neither  the  deceased  "  nor  his  heirs  ever  had  the  right  to 
compel  a  specific  performance  of  the  contract  which  he  held  for 
the  property ;  they  had  not  the  legal  title,  nor  the  equity  to  en- 
force a  legal  title.  His  widow  can  not  complain  that  the  price 
of  the  lot  was  paid  with  funds  to  a  distributive  share  of  which 
she  would  otherwise  have  been  entitled.  The  lot  paid  for  itself 
by  the  application  of  a  part  of  the  avails  of  the  executor's  sale 
to  the  discharge  of  the  purchase^money  due  to  Stanton,  and  as 
the  rest  of  the  proceeds  of  that  sale,  as  well  as  all  the  personal 
property  of  the  estate,  was  applied  to  the  satisfaction  of  other 
debts  of  Grentner,' nothing  was  left  for  distribution.'""  But  sub- 
sequently it  was  held  that  where  the  purchase-money  remained 
unpaid,  the  widow  of  the  vendee  had  an  equitable  right  to  be 

'  Gillespie  v.  Somerville,  3  Stew.  &  Port.  447. 

'  Eogers  v.  Eawlings,  8  Port.  325. 

»  Hawley  v.  James,  5  Paige,  318  ;  Church  v.  Church,  3  Sandf.  Ch.  434. 

*  Smiley ».  Wright,  2  Ohio,  507  ;  McDonald  v.  At^n,  I  Ohio  St.  E.  293  ;  1  Swan 
&  Critch.  Stat.  595,  ?  149. 

'  See  Thompson  v.  Cochran,  7  Hnmph.  72. 

6  Miller  v.  Stump,  3  Gill,  304  ;  Steuart  ».  Beard,  4  Md.  Ch.  Decis.  319.  [See 
Lynn  v.  Gephart,  27  Md.  547.] 

'  Thompson  v.  Thompson,  1  Jones'  N.  C.  Law  E.  430 ;  Klutts  v.  Klntts,  5  Jones' 
N.  C  Bq.  80. 

'  Barnes  v.  Gay,  7  Clarke,  (Iowa,)  26 ;  Eev.  1860,  J  2477.  [The  same  rule  pre- 
Tails  in  Missouri.      Duke  v.  Brandt,  51,  Mo.  221  ;  Hart  v.  Logan,  49,  Mp.  47.] 

»  B.C.  1831,  p.  209,  ?  12. 

">  Smith  V.  Addleman,  5  Blackf.  406. 
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endowed  of  the  interest  during  her  life,  of  one-third  the  amount 
produced  by  a  sale  of  the  land,  over  the  unpaid  purchase-money 
and  costs.'  The  following  provision  was  also  carried  into  the 
Revised  Statutes  of  1838 :  "  The  husband  shall  be  considered 
equitably  entitled  to  any  real  property  for  which  he  has  made 
a  contract,  in  proportion  to  the  purchase-money  actually  paid 
in  his  lifetime."'  The  Revised  Statutes  of  1843  were  still  more 
full  and  explicit  upon  this  point.^ 

The  Revised  Code  of  Mississippi  contains  the  following 
provision : — 

When  any  person  shall  die  possessed  of  lands  purchased,  the  payment  for 
which  has  not  been  completed,  and  no  title  has  been  made,  such  lands  shall  be 
subject  to  the  dower  of  the  widow,  but  only  according  to  the  value  of  the  in- 
terest- of  the  deceased,  unless  she  will  contribute  her  proportion  of  the  purchase- 
money  to  complete  the  payment.* 

44.  Where  the  vendor  retains  the  legal  title  as  a  security 
for  the  payment  of  the  purchase-money,  it  is  uniformly  held 
that  his  lien  is  paramount  to  the  dower  of  the  widow  of  the 
vendee.'  And  this  principle  was  applied  in  a  case  where  the 
lands  of  a  decedent  were  sold  as  incapable  of  division,  and 
purchased  in  by  one  of  the  heirs,  who  gave  bond  for  the 
purchase-money,  but  failed  to  produce  a  conveyance.  It  was 
held  that  his  widow  could  not  be  endowed  to  the  prejudice  of 
the  coheirs  who  retained  a  lien  on  the  lands  for  their  shares  of 
the  purchase-money.*  So  where  the  purchaser  took  a  title  bond 
conditioned  for  a  conveyance  on  full  payment  of  the  purchase- 

1  Malin  v.  Coult,  4  Ind.  535.     See,  also,  Crane  v.  Palmer,  8  Blackf.  120. 

s  Eev.  Stat.  1838,  p.  238,  §  12. 

»  Kev.  Stat.  1843,  p.  428,  \i  80-83. 

*  Eev.  Code  Missis.  (1857,)  p.  468,  art.  166.  See,  also,  Torrence  v.  Snider,  27 
Missis.  697.  [Dower  has  since  been  abolished  in  Mississippi.  Eev.  Code  1880,  g 
1170.] 

"  Crane  v.  Palmer,  8  Blackf.  120  ;  Malin  v.  Coult,  4  Ind.  535  ;  Naz.  Lit.  &  Benev. 
Inst.  V.  Lowe,  1  B.  Mon.  257  ;  Willeit  v.  Beatty,  12  B.  Mon.  172 ;  McClure  v.  Harris, 
12  B.  Mon.  261  ;  Warner  v.  Vau  Alstyne,  3  Paige,  513;  Church  v.  Church,  3  Sandf. 
Ch.  434;  Miller  v.  Stump,  3  Gill,  304 ;  Steuart  v.  Beard,  4  Md.  Ch.  Decis.  319; 
Firestone  v.  Firestone,  2  Ohio  St.  E.  415  ;  Pritts  v.  Eitchey,  29  Pa.  St.  (5  Casey,) 
71  ;  Barnes  v.  Gay,  7  Clarke,  (Iowa,)  26;  Thompson  ».  Cochran,  7  Humph.  72; 
Kirby  v.  Dalton,  1  Dev.  Ch.  195 ;  Wilson  v.  Davisson,  2  Bob.  Va.  384.  [Glenn  v. 
Clark,  53,  Md.  580 ;  Day  v,  Solomon,  40,  Ga.  32 ;  Thorn  v.  Ingram,  25,  Ark.  52  j 
Boyd  V.  Martin,  9  Heisk.«a82  ;  Walton  v.  Hargroves,  42  Miss.  18 ;  Cocke  v.  Baily, 
Id.  81 ;  Birnie  u.  Main,  29  Ark.  591;  Thomas  v.  Hanson,  44  Iowa,  651.  See 
Clements  v.  Bostwick,  38' Ga.  1  ;  Noyes  v.  Kramer,  54  Iowa,  22.]     See  post,  ch.  25. 

<  MiUer  v.  Stump,  3  Gill,  304. 


442 


THE  LAW  OP  DOWEE.  [CH.  XX. 


money,  and  paid  a  large  proportion  of  it,  but  died  leaving  the 
balance  unpaid,  and  the  lands  were  sold  under  proceedings  to 
enforce  the  lien,  and  were  bid  in  by  the  vendor  for  a  sum  less 
than  the  balance  due,  it  was  held  that  the  widow  of  the  pur- 
chaser had  no  dower  in  the  premises.'  The  sale,  in  such  case, 
extinguishes  or  divests  her  interest  in  the  lands,  and  she  must 
look  for  endowment  to  the  surplus  moneys,  if  any,  remaining 
after  discharging  the  lien  of  the  vendor.  And  it  has  been  held 
that  if  the  purchase-money  be  not  paid,  the  widow  may  go  into 
a  court  of  equity  and  compel  a  sale  of  the  lands  for  the  satisfac- 
tion of  the  lien  thereon,  in  order  to  render  her  right  to  be 
endowed  of  the  surplus  available.^  If  the  vendor  take  proceed- 
ings to  enforce  his  lien  after  the  death  of  the  vendee,  it  is 
necessary,  in  order  to  conclude  the  rights  of  the  dowress,  that 
she  be  regularly  made  a  party  to  the  proceedings,  and  have  her 
day  in  court.' 

The  husband  must  be  possessed  of  the  equity  at  the  time  of  his 

death. 

45.  The  general  rule  is  that  if  the  husband,  during  his  life- 
time, dispose  of  any  equitable  estate  he  may  have  in  lands,  the 
dower  right  of  his  wife  therein  will  be  defeated.  It  is  only  in 
such  equitable  interests  as  he  may  possess  at  the  time  of  his 
death  that  she  can  claim  dower.  "  The  principle  of  the  revised 
statutes,"  siays  the  chancellor  in  Hawley  v.  James,*  extends  only 
to  those  cases  in  which  the  equitable  interest  of  the  husband  in 
the  trust  property  continues  down  to  the  time  of  his  death,  so 
as  to  be  inheritable  by  his  heirs.  And  if  he  aliens  it  in  his  life- 
time, the  widow  will  not  be  entitled  to  dower  therein,  as  against 
the  grantee."  And  this  is  the  general  doctrine  of  the  authori- 
ties, and  in  some  States  is  expressly  declared  by  statute." 

'  Crane  v.  Palmer,  8  Blackf.  120. 

*  Thompson  v.  Cochran,  7  Humph.  72  ;  Daniel  ti.  Leiteh,  13  Gratt.  195.  [Hart  v. 
Logan,  49  Mo.  47  ;  Harrison  v.  GriiSth,  4  Bush,  46.] 

s  McArthur  v.  Porter,  1  Ohio,  99  ;  Willett  v.  Beatty,  12  B.  Mon.  172. 

*  Hawley  v.  James,  5  Paige,  318,  453. 

5  Pritts  V.  Ritchey,  29  Pa.  St.  (5  Casey,)  71  ;  Junk  v.  Canon,  34  Pa.  St.  (10  Casey,) 
286  ;  Bowie  v.  Berry,  1  Md.  Ch.  Decis.  452  ;  Purdy  v.  Purdy,  3  Md.  Ch.  Decis.  547  ; 
Smiley  v.  Wright,  2  Ohio,  506;  Miller  v.  Wilson,  15  Ohio,  108;  Rands  v.  Kendall, 
Ibid.  671  ;  Owen  v.  Robbing,  19  111.  549  ;  Wooley  v.  Magie,  26  111.  526  ;  Barnes  v. 
Gay,  7  Clarke,  (Iowa,)  26  ;  Lobdell  v.  Hayes,  4  Allen,  187*  191  ;  Hamilton!).  Hughes, 
6  J.  J.  Marsh.  581  ;  Lawson  v.  Morton,  6  Dana,  471 ;  Heed  u.  Ford,  16  B.  Mon. 
1 14.     [Worsham  v.  Cullison,  49  Mo.  206  ;  Morse  v.  Thorsell,  78  111.  600 ;  Stow  d. 
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46.  When  this  question  first  arose  in  Kentucky,  it  was  re- 
garded by-the  courts  as  diflScult  of  solution.  We  have  seen  that 
by  construction,  the  provisions  of  the  statute  of  1796,  giving- 
dower  in  the  estate  of  the  cestui  que  trust,  were  extended  to  estates 
acquired  by  executory  contract,  upon  the  principle  that  when 
the  consideration  was  paid,  the  vendor  was  to  be  regarded  afe 
holding  the  legal  title  in  trust,  or  for  the  use  of  the  vendee.^ 
And,  under  the  language  of  that  statute,  it  was  somewhat  pro- 
blematical whether,  when  the  vendee  had  thus  acquired  a  per- 
fect equitable  estate,  the  dower  right  of  the  wife  did  not  become 
fixed,  and  beyond  the  power  of  the  husband  to  divest  by  his 
individual  act  of  alienation.  But  the  point  was  resolved  against 
the  widow  :  "  If  it  (the  statute)  should  be  construed  to  give  the 
wife  a  right  of  dower  in  such  cases,"  the  court  said  in  Hamilton 
V.  Hughes,"  "  by  making  the  right  attach  as  soon  as  the  husband 
acquires  such  an  equity  during  the  coverture,  then  she  has  a  dower 
right  which  cannot  be  defeated  but  by  her  own  act,  and  unless  she 
conveys  her  right  according  to  the  forms  prescribed  by  law,  she 
may  assert  it  after  her  husband's  death.  It  follows  that  in  order 
to  get  clear  of  the  wife's  dower  in  such  case,  it  would  be  necessary 
for  her  husband  to  execute  a  formal  deed  of  conveyance,  with 
regular  relinquishment  of  dower  on  the  part  of  the  wife,  when 
the  husband  had  an  equitable  interest  only.  Besides,  title  bonds 
for  land  are  made  assignable  by  law.  The  obvious  intention  of 
the  act  regulating  assignments,  was,  to  vest  the  entire  interest  in 
the  assignee,  and  this  act  would  be  defeated  if  there  was  an 
interest  existing  in  the  wife  which  could  not  be  transferred.  We 
are,  therefore,  of  opinion  that  the  said  14th  section  does  not  em- 
brace implied  trusts,  except  such  as  the  husband  shall  hold  at 
the  time  of  his  death.    These,  and  these  only,  are  included  in 

Steel,  45  111.  328 ;  Hicks  v.  Stebbins,  3  Lans.  39  ;  Clybourn  v.  Pittsburgh,  &c.,  Bail- 
road  Co.,  4  111.  App.  Cas.  463  ;  Taylor  v.  Keam,  68  111.  339  ;  Steel  v.  Magie,  48  111. 
396  ;  Abbott  v.  Bosworth,  36  Ohio,"  605  ;  Glenn  v.  Clark,  53  Md.  580.  See  Atkin  v. 
Merrill,  39  HI.  62  ;  Butler  v.  Holtzman,  55  Ind.  125.]  2  Stanton's  Ky.  Rev.  Stat.  p. 
27,  art.  4,  §  13.  [Gen.  Stat.  Ky.  1873,  p.  531,  ?  12.]  1  Swan.  &  Critchf.  Stat. 
(Ohio,)  p.  516,  i  1.  [Eev.  Stat.  Ohio  1880,  §  4188.]  Eer.  Code  N.  C.  (1855,)  p. 
602,  §  6.  [Under  the  Revision  of  1873  in  North  Carolina  dower  is  given  in  equitable 
estates  whereof  the  husband  was  seised  in  fee  at  any  time  during  the  coverture.  Battle's 
Rev.  Stat.  1873,  p.  839,  g  1.]  Eev.  Code  Missis.  (1857,)  p.  468,  art.  166.  [Dower 
has  since  been  abolished  in  Mississippi.]  Code  Tenn.  (1858,)  p.  473,  §  2398.  [Stat. 
Tenn.  1871,  J  2398.]  In  Edmondson  e.  Montague,  14  Ala.  370,  the  court  were  in 
doubt  upon  this  point.     See,  also,  ante,  ch.  19,  J  25. 

1  See  ante,  U  ^3,  14.  '•  Hamilton  v.  Hughes,  6  J.  J.  Marsh.  581,  (1831.) 
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the  former  adjudications  of  this  court.  To  extend  the  statute 
further,  and  to  make  it  embrace  all  cases  where  the  husband, 
any  time  during  the  coverture,  may  have  possessed  an  equity 
and  parted  with  it  before  his  death,  would  open  another  Pan- 
dora's box."  Notwithstanding  this  decision,  the  Circuit  Court, 
in  the  case  of  Lawson  v.  Morton,  allowed  dower  to  the  widow  of 
a  vendee  who  had  disposed  of  his  beneficial  interest  in  his  life- 
time, but  on  appeal  the  decree  was  reversed.'  It  would  seem, 
however,  that  this  construction  of  the  statute  was  not  entirely 
satisfactory  to  the  profession,  for  as  late  as  1855  the  question 
was  again  pressed  upon  the  attention  of  the  court,  and  it  was 
insisted  that  the  doctrine  of  Hamilton  v.  Hughes  was  inconsist- 
ent with  the  principles  laid  down  in  Bailey  v.  Duncan,''  and 
affirmed  in  subsequent  cases,  giving  dower  in  equitable  estates 
resulting  from  executory  contracts,  and  that  the  opinion  in  the 
case  first  named  presented  no  satisfactory  reason  for  the  limita- 
tion it  placed  on  the  right  of  the  wife.  But  the  court,  in  an 
elaborate  opinion,  adhered  to  the  views  expressed  in  that  case, 
and,  principally  for  the  reasons  there  stated,  held  the  dower  of 
the  wife  in  this  class  of  equitable  estates  defeated  by  the  aliena- 
tion of  the  husband.'  The  question  is  now  set  at  rest  in  Ken- 
tucky by  a  statute  embodying  the  doctrine  of  these  cases.^ 

47.  In  Pennsylvania  the  point  was  first  judicially  determined 
against  the  dowress,  in  Pritts  v.  Ritchey,'  afterwards  approved 
in  Junk  v.  Canon.*  In  the  latter  case  the  vendor  executed  and 
delivered  to  his  agent  a  deed  for  the  lands  sold,  with  instructions 
to  deliver  it  to  the  vendee  on  payment  of  the  purchase-money. 
The  purchaser  parted  with  his  interest  to  a  third  person  and 
afterwards  died.  Subsequently  the  assignee  paid  the  purchase- 
money  to  the  agent  of  the  original  grantor,  and  received  the 
deed  left  in  his  hands  as  above  stated.  It  was  held  that  the 
widow  of  the  first  purchaser  had  no  dower  in  the  lands. 

48.  The  rule  allowing  the  husband  to  alienate  his  equity  free 
from  the  incumbrance  of  dower,  also  permits  him  to  agree  to  a 
rescission  of  the  contract.  Thus,  A.  and  B.  purchased  land  to 
be  divided  between  them  by  a  specific  line.    A.  was  to  pay  the 

1  Lawson  v.  Morton,  6  Dana,  471. 

'  Bailey  v.  Duncan,  4  Mon.  256  ;  ante,  §  14. 

"  Heed  v.  Ford,  16  B.  Mon.  114. 

•  2  Ky.  Rev.  Stat,  by  Stanton,  p.  27,  art.  4,  ?  13. 

•  Pritts  V.  Ritchey,  29  Fa.  St.  (5  Casey,)  71. 

•  Junk  V.  Canon,  34  Pa.  St.  (10  Casey,)  286. 
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whole  purchase-money  to  the  vendor,  and  B.  was  to  pay  A.  his 
portion  thereof  within  a  certain  time.  After  B.  had  paid  part 
of  such  portion  to  A.  the  agreement  between  them  was  rescinded, 
A.  agreeing  to  take  B.'s  part  of  the  land,  and  the  amount  paid 
by  B.  was  credited  on  another  account.  B.  was  never  in  posses- 
sion of  the  land.  It  was  held  that  B.  had  not  such  an  equity 
as  would,  on  his  decease,  entitle  his  widow  to  dower,  as  the  con- 
tract between  him  and  A.  was  executory,  and  such  as  it  was 
competent  for  them  to  rescind.^ 

49.  It  is  also  held  that  dower  does  not  attach  to  land  where 
the  husband  has  conveyed  before  he  had  either  a  legal  or  equi- 
table title.  Thus,  where  A.,  without  any  title  in  himself,  con- 
veyed land  to  B.,  for  which  he  afterwards  received  a  certificate 
of  purchase  from  the  land  office,  upon  which  a  patent  was  sub- 
sequently issued  to  A.,  it  was  adjudged  that  the  wife  of  the  latter 
was  not  dowable  of  the  land.* 

Rule  where  the  husband  receives  the  legal  title  after  assigning  his  equi- 
table interest. 

50.  If,  after  the  vendee  has  assigned  his  equitable  estate,  the 
legal  title  be  conveyed  to  him  by  the  vendor,  equity  regards 
him  as  holding  it  in  trust  for  his  assignee,  and  thereforeL,no  right 
of  dower  arises  in  behalf  of  his  wife.     The  case  of  Winn  v.  EUi- 

•  ott*  appears  to  conflict  somewhat  with  this  doctrine.  In  that 
case,  one  Elliott,  who  held  the  bond  of  the  patentee,  Gillaspie, 
for  title,  sold  the  land  to  the  Winns,  and  executed  to  them  his 
bond  for  a  conveyance.  Gillaspie  afterwards  conveyed  to  Elli- 
ott, and  the  latter  died  in  possession  without  having  conveyed 
to  the  Winns.  Being  thus  seised  of  the  legal  title,  and  having 
actual  possession  at  his  death,  the  court  held  his  widow  entitled 
to  dower,  notwithstanding  the  previous  sale  by  him,  and  the 
fact  that  his  bond  for  the  title  was  still  outstanding.  But  in 
Heed  v.  Ford,*  where  the  purchaser  transferred  his  interest,  and 
afterwards  received  a  conveyance  of  the  legal  title,  it  was  held 
that  he  did  not,  by  virtue  thereof,  acquire  any  such  beneficial 
interest  or  seisin  in  the  land  as  entitled  his  widow  to  dower.  In 

1  Wheatley  v.  Calhonn,  12  Leigh,  264.     See,  also,  Owen  v.  Bobbins,  19  HI.  549, 
654,  accord. 
«  Wooley  V.  Magie,  26  111.  526. 
»  Winn  II.  Elliott,  Hardin,  (Ky.)  482. 
*  Heed  v.  Ford,  16  B.  Mon.  114. 
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another  case  the  husband  sold  his  interest  to  a  third  person  and 
put  him  in  possession.  Aft'erwards  the  heirs  of  the  assignee,  in 
order  to  obtain  from  the  assignor  a  conveyance  with  covenants 
of  warranty,  procured  a  deed  to.  be  made  to  him  by  the  vendor, 
and  he  thereupon  conveyed  the  title  to  them.  "  Here,"  the 
court  said,  "  the  husband  had  parted  with  his  equitable  title  to 
the  land,  and  with  the  possession  of  it,  before  he  obtained  the 
legal  title.  He  held  the  legal  title  in  trust :  it  conferred  upon 
him  no  beneficial  interest  in  the  land,  but  was  acquired  for  the 
benefit  of,  and  conveyed  immediately  by  his  deed  to  the  heirs 
of  his  vendee.  It  was  not  such  a  beneficial  seisin,  therefore,  as 
entitled  the  wife  to  dower."^ 

51.  The  following  case  was  decided  in  Maryland :  The  hus- 
band purchased  land  in  1832,  during  coverture,  taking  a  bond 
for  a  conveyance  from  the  vendor.  In  1839  he  sold  the  land, 
and  executed  to  his  vendee  a  bond  with  condition,  upon  pay- 
ment of  the  purchase-money,  to  convey  the  title  in  fee,- clear  of 
incumbrance.  In  1843,  he  completed  his  payment  of  the  pur- 
chase-money and  took  the  legal  title  to  himself  from  his  vendor. 
He  subsequently  died  without  having  executed  a  conveyance 
to  his  vendee,  the  latter  not  having  paid  all  the  purchase- 
money.  It  was  held  that  his  widow  was  entitled  to  dower ;  but 
that,  as  part  of  the  money  received  by  the  husband  from  his 
vendee  was  applied  by  him  in  payment  for  the  land,  this  sum 
must  be  deducted  from  its  value  at  the  death  of  the  husband, 
before  the  assignment  of  dower.^  In  this  case  the  court,  while 
recognising  the  general  doctrine  that  the  husband,  by  parting 
with  his  equitable  title  defeats  his  wife's  dower,  nevertheless 
took  a  distinction  between  a  present  absolute  assignment,  and  a 
mere  outstanding  executory  agreement  by  the  husband  to  transfer 
his  interest  upon  payment  of  the  consideration  by  the  assignee. 
"  In  the  cases  which  have  been  decided  in  this  State  since  the 
act  of  1818,  ch.  193,  which  gives  the  wife  dower  in  an  equitable 
estate,"  the  court  observed  "the  wife  was  denied  her  dower 
because  the  husband's  estate  was  divested  during  his  lifetime. 
No  case  has  been  decided  in  which  it  has  been  held  that  a  mere 
executory  contract  to  convey  by  the  husband,  has  had  the  efiect 
to  defeat  the  dower,  and  certainly  no  case  can  be  found  in 

1  Gnlly  V.  Ray,  IS  B.  Mon.  107.     [See  Morse  v.  Thorsell,  78  111.  600.]     See,  also, 
ante,  §  49. 
'  Bowie  V.  Berry,  3  Md.  Ch.  Decis.  359. 
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which  the  wife's  right  to  dower  in  a  legal  estate  of  inheritance 
in  the  husband,  either  in  deed  or  in  law,  has  been  defeated  by 
the  act  of  the  husband,  without  the  concurrence  of  the  wife, 
where  the  act  was  performed  after  the  inception  of  the  right  of 
dower.  Here,  the  contract  of  1839,  which  was  made  after  the 
right  of  dower  had  attached,  is  relied  upon.  But  the  contract 
was  never  consummated;  nor  had  the  purchaser,  in  the  life- 
time of  the  husband,  nor  has  he  now,  put  himself  in  a  condition, 
by  paying  the  money,  to  demand  its  fulfilment.  And  after  the 
date  of  it,  the  husband  took  to  himself  the  legal  title,  which 
deprived  him  of  the  power  of  defeating  his  wife's  right  to  dower 
without  her  consent." 

52.  It  would  seem  that  dower  is  defeated  as  well  where  the 
husband  mortgages  his  equitable  interest,  as  where  he  transfers  it 
absolutely ;  at  least  as  against  the  mortgagee.  Thus,  if  the  hus- 
band, being  possessed  of  an  equitable  estate,  execute  a  mortgage 
of  the  land  in  the  usual  form  to  a  creditor,  and  afterwards  the 
legal  title  is  conveyed  to  him,  and  then  the  creditor  forecloses 
the  mortgage  and  sells  the  land,  the  purchaser,  it  is  appre- 
hended, would  take  the  title  unincumbered  by  dower.'  The 
mortgage  would  operate  as  a  conditional  assignment  of  the 
equitable  estate,  good  as  against  the  mortgagor  and  his  wife,^ 
and  upon  breach  of  the  condition,  and  enforcement  of  the  lien, 
they  would  be  divested  of  all  interest  in  the  land.  This  point 
appears  to  be  fully  met  by  the  case  of 'Miller  v.  Stump,^  decided 
in  Maryland.  There  the  husband,  during  the  coverture,  mort- 
gaged an  equitable  estate  then  held  by  him,  and  it  was  decided 
that  his  widow  could  not  claim  dower  in  the  land  to  the 
prejudice  of  the  mortgagee.  The  court  further  held  that  if, 
upon  a  sale  of  the  equity  after  the  husband's  death,  it  brought 
more  money  than  was  required  to  satisfy  the  mortgage  debt, 
the  widow  might  be  endowed  of  the  surplus,  but  that  this  was  a 
matter  with  which  the  purchaser  had  nothing  to  do.  The 
premises;  in  his  hands,  were  entirely  discharged  from  her  claim.* 

1  This  point  was  expressly  so  held  by  S.  Finch,  J.,  in  a  case  determined  in  the  Court 
of  Common  Pleas  of  Knox  County,  Ohio  ;  Welker  v.  Israel,  February  Term,  1858.  [A 
similar  decision  was  rendered  in  Taylor  v.  Keam,  68  111.  339.] 

2  In  Philly  v.  Sanders,  1 1  Ohio  St.  K.  490,  a  mortgage,  with  covenants  of  warranty, 
of  an  equitable  estate,  was  held  good  against  a  mortgagee  whose  mortgage  was  executed 
after  the  mortgagor  had  acquired  the  legal  title. 

»  Miller  v.  Stump,  8  Gill,  304. 

4  See,  also,  upon  this  point,  Purdy  v.  Purdy,  3  Md.  Ch.  Decis.  "<47. 
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The  doctrine  of  equitable  conversion. 

1.  It  is  a  principle  in  courts  of  equity  that  those  things  which 
are  agreed  or  directed  to  be  done,  are  to  be  regarded  as  having 
been  actually  performed  ;  and  from  the  application  of  this  prin- 
ciple has  sprung  what  is  familiarly  known  as  the  doctrine  of 
equitable  conversion,  which  is  defined  to  be  "  that  change  in  the 
nature  of  property  by  which,  for  certain  purposes,  real  estate  is 
considered  as  personal,  and  personal  estate  as  real,  and  trans- 
missible and  descendible  as  such.'"  In  equity,  therefore,  by 
force  of  this  doctrine,  money  agreed  or  directed  to  be  laid  out  in 
land,  and  land  agreed  or  ordered  to  be  sold  and  turned  into 
money,  are  to  be  considered  as  that  species  of  property  into 
which  they  are  respectively  agreed  or  directed  to  be  converted.'' 
From  this  statement  of  the  rule  in  question,  it  will  be  readily 
seen  that  it  occupies  an  important  place  in  the  law  of  dower  as 
administered  in  courts  possessing  equitable  powers,  and  is  de- 
serving of  particular  and  careful  consideration,  in  so  far,  at 
least,  as  a  correct  application  of  the  rule  affects  the  question  of 
the  right  of  dower,  either  in  money  which,  by  express  direction, 
is  to  be  employed  in  the  purchase  of  land ;  or  in  land  which,  by 
like  direction,  is  to  be  converted  into  money. 

'  Francis'  Maxims,  Max.  13;  Leigh  &  Dalzell  on  Equit.  Conv.  1,  2. 

2  Fletcher  o.  Ashbnmer,  1  Bro.  0.  C.  497  ;  Wheeldale  v.  Partridge,  5  Vesey,  Jr., 
396 ;  Craig  v.  Leslie,  3  Wheat.  563 ;  Peter  v.  Beverly,  10  Peters,  532,  563 ;  1  Jar- 
man  on  Wills,  ch.  19,  p.  523.  See  1  Lead.  Cas.  in  Eq.  1118,  [*826],  et  seq.,  notes 
to  Fletcher  v.  Ashbumer,  where  the  numerous  English  and  American  cases  bearing 
npon  this  subject  are  collected  and  considered.  Leigh  &  Dalzell  on  Equit.  Conv. 
59,  87. 
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Money  directed  to  he  converted  into  land. 

2.  The  rule  that  money,  imperatively  directed  to  be  laid  out 
in  land,  is,  in  equity,  completely  clothed  with  all  the  essential 
qualities,  and  impressed  with  all  the  material  properties  of  real 
estate,  is  so  well  settled  at  this  day  as  to  admit  of  no  question. 
Money  ordered  to  be  thus  applied  descends  as  real,  and  not  as 
personal  estate.  Its  effectual  disposition  by  will  by  the  party 
entitled  thereto,  requires  the  observance  of  &,11  the  formalities 
attending  a  devise  of  land.  It  will  pass  under  a  general  devise 
of  all  the  lands  of  the  person  for  whose  benefit  the  conversion  is 
directed  to  be  made,  while  it  will  not  pass  as  money  by  a  general 
bequest  to  a  legatee.*  In  the  terse  but  comprehensive  language 
of  the  learned  English  editor  of  Leading  Cases  in  Equity,  "the 
authorities  show  that  money  agreed  or  directed  to  be  laid  out  in 
land,  becomes  land  so  completely  as  to  acquire  all  the  property 
of  land."= 

3.  *rhe  general  doctrine  is  undoubtedly  as  stated  by  the  writer 
just  referred  to,  and  carried  to  its  natural  and  logical  result, 
would  seem  to  establish  a  right  of  dower  in  money  directed  to 
be  laid  out  in  land,  in  behalf  of  the  widow  of  the  beneficiary  of 
the  fund.  Acting,  apparently,  upon  this  reasonable  view  of  the 
subject.  Chancellor  Kent  has  stated  the  rule  as  follows :  "  In 
equity  lands  agreed  to  be  turned  into  money,  and  money  into 
lands,  are  considered  as  that  species  of  property  into  which  they 
were  agreed  to  be  converted ;  and  the  right  of  dower  is  regu- 
lated in  equity  by  the  nature  of  the  property  in  the  equity  view 
of  it.'"  While  the  doctrine  thus  broadly  stated  appears  to  be 
consonant  to  principle,  and  a  necessary  incident  of  the  rule  of 
equitable  conversion,  as  established  and  applied  in  courts  of 
equity,  a  careful  consideration  of  the  authorities  bearing  more 
directly  upon  the  question  of  the  right  of  dower  as  affected  by 
this  rule,  will  show  that,  by  a  singular  anomaly  in  the  English 
law,  money  directed  to  be  converted  into  land,  although  held  to 
be  and  treated  in  equity  as  land  for  all  other  purposes,  includ- 
ing the  right  to  tenancy  by  the  curtesy,  is  declared  not  to  be  land 
for  the  purposes  of  dower. 

4  The  case  of  Sweetapple  v.  Bindon,^  decided  in  1705,  is  gen- 

1  See  anthorities  cited  in  preceding  note. 

2  1  Lead.  Cas.  in  Eq.  1118,  [*826].  »  4  Com,  50. 
*■  Sweetapple  v.  Bindon,  2  Vem.  536. 
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erally  regarded  as  having  settled  the  question  that  tenancy  by 
the  curtesy  attaches,  in  equity,  upon  money  directed  to  be  laid 
out  in  land.  In  that  case  a  testatrix  bequeathed  SOOL,  to  be  laid 
out  in  land,  and  settled  to  the  dse  of  her  daughter  and  her 
children,  and  if  her  daughter  died  without  issue,  to  go  over. 
The  daughter  married  and  had  a  child  by  her  husband.  Before 
the  money  was  laid  out  in  land,  the  daughter  and  her  child 
both  deceased.  Upon  bill  filed  by  the  husband,  it  was  held  that 
he  might  either  have  the  money  laid  out  in  land,  and  settled  on 
himself  for  life,  as  tenant  by  the  curtesy,  or  in  lieu  of  the  profits 
of  the  land,  might  have  the  interest  of  the  money  during  his 
lifetime.  The  correctness  of  this  decision  has  been  recognised 
in  the  cases  cited  below.^  But  where  the  property  is  set  apart 
for  the  sole  and  separate  use  of  the  wife  this  rule  does  not  ap- 
ply, for  in  such  case  the  husband  could  neither  come  at  the 
profits  nor  the  possession,  and  therefore  could  have  no  seisin  at 
law  nor  in  equity,  which  is  an  essei^tial  requisite  to  enable  the 
estate  of  tenancy  by  the  curtesy  to  attach.^ 

5.  It  is  to  be  observed  that  the  case  of  Sweetapple  v.  Bindon 
was  determined  at  a  period  when  the  doctrine  of  equitable  con- 
version was  comparativelj'  in  its  infancy.  It  was  not  until  about 
the  time  of  Charles  II.  that  the  principles  upon  which  the  rule 
is  founded  were  generally  acted  upon  in  courts  of  equity,  and 
the  case  of  Lawrence  v.  Beverleigh,*  decided  about  the  year 
1670,  only  thirty-five  years  before  Sweetapple  v.  Bindon  arose, 
seems  to  be  one  of  the  earliest  cases  in  which  the  rule  was 
applied  in  a  definitive  form.*  There  is  nothing  in  the  books  of 
that  early  day  indicating  a  disposition  on  the  part  of  the  courts 
to  make  an}'  distinction,  in  this  class  of  cases,  between  the  right 
to  dower  and  the  right  to  tenancy  by  the  curtesy. 

6.  We  meet  with  no  reported  case  in  which  allusion  is  made 
to  the  question  with  reference  to  dower,  until  we  come  to  Crab- 
tree  V.  Bramble,^  determined  by  Lord  Chancellor  Hardwicke,  in 
March,  1747.    The  controversy  in  that  case  was  between  the 

»  Otway  V.  Hudson,  2  Vcrn.  583,  585  ;  Fletcher  v.  Ashburner,  1  Bro.  C.  C.  498 ; 
CauDingham  u.  Moody,  1  Vesey,  Sr.  174;  Dodson  v.  Hay,  3  Bro.  C.  C.  404.  See 
Leigh  &  Dalzell  on  Equit.  Conv.  (5  Law  Lib.)  62  ;  1  Lead.  Ca3.  in  Eq.  1118,  [*826]  ; 
I  Jann.  on  Wills,  p.  523  et  seg. 

2  Hearle  v.  Green})ank,  1  Vescy,  Sr.  298,  307. 

»  Lawrence  ».  Beverleigh,  2  Keble,  841. 

*  Leigh  &  Dalzell  on  Equit.  Conr.  (5  Law  Lib.)  2. 

*  Crabtree  v.  Bramble,  3  Atk   680. 
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personal  representative  and  the  heir  at  law  of  the  party  for 
whose  benefit  land  had  been  ordered  to  be  converted  into  money ; 
and  the  principal  question  was  as  to  what  acts  were  necessary 
on  the  p^art  of  the  beneficiary  of  the  fund  proposed  to  be  raised 
from  the  sale,  to  constitute  a  valid  election  to  take  the  land  in 
its  original  condition,  so  as  to  work,  in  the  estimation  of  courts 
of  equity,  a  reconversion  of  the  ftind  into  real  estate.  In  the 
course  of  the  discussion  of  this  question  the  lord  chancellor 
made  the  following  observations :  "  It  must  be  allowed  equity 
follows  the  contracts  of  parties,  in  order  to  preserve  their  intent, 
by  carrying  it  into  execution,  and  depends  on  this  principle, 
that  what  has  been  agreed  to  be  done  for  valuable  consideration, 
is  considered  as  done,  and  holds  in  every  case  except  in  dower." 
Next, in  order  is  the  case  of  Cunningham  v.  Moody,'  decided  by 
the  same  judge  in  December,  1748,  which,  among  other  points, 
involved  the  question  as  to  the  right  to  tenancy  by  the  curtesy 
in  money  directed  to  be  laid  out  in  land.  The  lord  chancellor 
disposed  of  this  question  with  these  remarks :  "  Next  as  to  the 
consequences  of  this  (the  failure  of  a  sufiicient  election  on  the 
part  of  the  wife  to  take  the  fund  as  money).  The  first  is,  that, 
as  she  would  be  tenant  in  tail  of  the  land,  and  had  the  same 
interest  in  the  money,  the  husband  surviving  is  entitled  to  be 
tenant  by  curtesy,  according  to  the  case  ©f  Sweetapple  v.  Bindon, 
2  Vern.  536,  although  the  court  does  not  give  that  indulgence  in  the 
case  of  dower."  We  find  no  further  reference  to  this  question  in 
any  reported  case  until  in  1779,  when  Fletcher  v.  Ashburner^ 
came  up  for  determination.  This  is  very  generally  regarded  as 
the  leading  case  upon  the  doctpne  of  equitable  conversion.  In 
delivering  his  opinion.  Sir  Thomas  Sewell  observed  "  that  noth- 
ing was  better  established  than  this  principle,  that  money  di- 
rected to  be  employed  in  the  purchase  of  land,  and  land  directed 
to  be  sold  and  turned  into  money,  are  to  be  considered  as  that 
species  of  property  into  which  they  are  directed  to  be  converted ; 
and  this  in  whatever  manner  the  direction  is  given :  whether 
by  will,  by  way  of  contract,  marriage  articles,  settlement,  or 
otherwise,  and  whether  the  money  is  actually  deposited  or  only 
covenanted  to  be  paid,  whether  the  land  is  actually  conveyed  or 
only  agreed  to  be  conveyed.  The  owner  of  the  fund,  or  the 
contracting  parties  may  make  land  money,  or  money  land. 

1  Cnrniingham  i>.  Moody,  1  Ves.  Sr.  174. 
"  Fletcher  v.  Ashburner,  1  Bro.  C.  C.  497. 
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The  cases  established  this  rule  universally.  If  any  difficulty 
has  arisen,  it  has  arisen  from  special  circumstances.  In  the  case  *• 
of  Sweetapple  v.  Bindon,  2  Vern.  536,  it  was  determined  that  a 
husband  was  entitled  to  money  to  be  laid  out  in  land  as  tenant 
by  the  curtesy,  and  although  it  is  held  thq,t  a  mfe  is  not  entitled  to 
dower  in  a  similar  case,  yet  it  is  allowed  that  it  is  so'  held  because 
cases  have  been  determined,  and  not  from  any  principle." 

7.  Upon  the  strength  of  the  opinions  thus  expressed  by  Lord 
Hardwicke  and  Sir  Thomas  Sewell,  as  well  as  upon  the  general 
principle  of  the  English  law  denying  dower  in  equitable  estates, 
Mr.  Park  insists  that  a  woman  is  not  dowable  of  money  directed 
or  agreed  to  be  laid  out  in  land.'  In  this  conclusion  he  is  sup- 
ported by  Mr.  Jacob,  who,  in  his  edition  of  Koper  on  Husband 
and  Wife,  remarks  "  that  a  widow  will  not  be  entitled  to  dower 
out  of  an  estate  agreed  to  be  purchased  by  her  husband,  but  not 
conveyed  to  him,  or  out  of  money  agreed  or  directed  to  be  in- 
vested in  land."^  Leigh  and  Dalzell,  in  their  work  on  Equit-  ^ 
able  Conversion,  incline  to  the  same  opinion :  "  It  has  been 
decided,"  they  say,  "that  although  the  husband  is  entitled, 
where  there  is  an  equitable  seisin  only,  to  be  tenant  by  the  cur- 
tesy of  a  fund  impressed  with  real  uses,  yet'  the  wife  is  not  like- 
wise entitled  to  her  dower.'"  So  in  Fonblanque's  Equity  it  is 
laid  down  as  the  rule,  that  money  decreed  to  be  laid  out  in  land 
is  considered  as  land  inter  alia,  so  as  to  be  subject  to  the  curtesy 
of  the  husband,  but  it  will  not  entitle  a  woman  to  dower.* 

8.  We  have  already  sufficiently  explained  the  origin  and 
cause  of  this  incongruity  in  the  law,  and  shown  that  it  pro- 
ceeded entirely  from  a  desire  on  the  part  of  the  English  equity 
judges  to  maintain  the  security  of  titles  to  real  estate.'  "  It  has 
been  so  long  and  so  clearly  settled,"  said  Lord  Redesdale,  "  that 
a  woman  should  not  have  dower  in  equity  who  is  not  entitled  at 
law,  that  it  would  be  shaking  everything  to  attempt  to  disturb 
the  rule."*  But  however  forcibly  the  reasoning  in  the  case  just 
referred  to  may  apply  with  respect  to  estates  conveyed  in  trust 
for  the  use  of  the  husband,  or  to  other  equitable  interests  in  land 
acquired  by  him  under  the  system  of  conveyancing  adopted  in 

1  Park  on  Dower,  136. 
'  1  Eoper  on  Huso,  and  Wife,  by  Jacob,  356. 
»  Leigh  &  Dalzell  on  Equit.  Conv.  62. 

*  1  Fonblanq.  Eq.  420  ;  Accord.  1  Madd.  Ch.  371.  «  Ante,  ch.  19,  ??  13,  17. 

0  D'Arcy  v.  Blake,  2  Sch.  &  Lef.  387.  See  a  full  quotation  from  this  opinion,  ante, 
ch.  19,  i  17. 
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England,  founded  on  the  common  understanding  of  conveyan- 
cers that  dower  did  not  attach  upon  equitable  estates,  it  is  not 
so  clear  that  it  applies  with  the  same  degree  of  force  to  that 
class  of  cases  which  comes  within  the  doctrine  of  equitable  con- 
version._  Where  money  directed  to  be  laid  out  in  land  has  been 
invested  during  the  lifetime  of  the  husband,  and  the  title  con- 
veyed to  him,  the  conversion  is  then  complete  at  law  as  well  as 
in  equity,  and  no  question  would  remain  as  to  the  right  of 
dower.  And  where  the  death  of  the  husband  has  intervened 
before  the  investment  is  made,  and  there  has  been  no  attempt 
by  him  in  his  lifetime  to  change  the  nature  of  the  property  by 
an  election  to  take  it  as  money,  so  that  it  remains  in  equity  im- 
pressed with  the  character  of  real  estate,  it  can  hardly  be  said 
with  truth,  that  titles  to  real  property  would  be  imperiled,  even 
in  the  condition  of  things  supposed  by  Lord  Redesdale,  by  per- 
mitting the  widow  to  be  endowed  of  the  fund  standing  thus  un- 
disposed of  and  uninvested,  in  the  same  manner  that  the  husband, 
in  similar  cases  has  been  allowed  to  take  as  tenant  by  the  curtesy. 
The  denial  of  this  right  to  the  widow  is  admitted  to  be  a  viola- 
tion of  principle,  and,  as  before  stated,  the  result  purely  of  a 
desire  to  maintain  the  ^security  of  titles  to  real  estate.  This 
manifest  departure  from  principle,  it  would  seem,  should  be 
extended  no  further  than  the  necessities  which  led  to  it  require. 
If  it  be  objected  to  this  view  that  it  would  tend  to  embarrass 
the  disposition  by  the  husband  of  money  directed  to  be  invested 
in  land  for  his  benefit,  upon  the  supposition  that  it  would  ren- 
der the  concurrence  of  the  wife  necessary  to  divest  her  inchoate 
right  of  dower  therein,  the  answer  is  easy  and  obvious.  The 
rule  in  equity  which  impresses  upon  money  directed  to  be  ex- 
pended in  the  purchase  of  land,  the  character  of  land,  also 
recognises  the  right  of  Ithe  party  in  interest,  at  any  time  before 
the  purchase  is  made,  to  elect  to  take  the  fund  in  its  original  and 
actual  character  of  money ;'  nor  is  the  consent  of  the  wife  at  all 
necessary  to  render  the  act  of  election  effectual  and  complete. 
In  this  manner  the  power  of  absolute  disposition  is  preserved 
in  the  husband  so  long  as  the  fund  remains  in  its  original 
shape,  by  the  same  rule  which  attaches  to  it  in  legal  contempla- 
tion the  qualities  and  attributes  of  real  property.  It  is  only 
where  the  husband  dies  while  the  fund  is  in  this  condition^ 

1  Lewin  on'Trusts,  (24  Law  Lib.)  679  ;  Seeley  v.  Jago,  1  P.  Wms.  389 ;  Walker 
V.  Denne,  2  Yes.  Jr.  182  ;  and  see  authorities  cited  in  note,  ante,  J  I. 
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and  while,  therefore,  the  rights  of  no  third  persons  have  inter- 
vened, that  the  reasonable  application  of  the  rule  would  accord 
to  the  widow  the  right  of  dower  in  the  fund  in  its  equitable 
character  of  real  estate.  Lord  Hardwicke  appears  to  have  had 
this  feature  of  the  doctrine  of  equitable  conversion  in  view, 
while  considering  the  case  of  Cunningham  v.  Moody,^  for  he 
there  made  the  right  of  the  husband  to  hold  as  tenant  by  the 
curtesy,  depend  upon  the  question  whether  the  wife,  in  her  life- 
time, had  done  any  act  sufficient  in  law  to  amount  to  an  election, 
to  take  the  fund  directed  to  be  laid  out  in  land,  as  money.  It 
was  only  upon  determining  this  question  in  the  negative,  that 
the  validity  of  the  claim  of  the  husband  was  recognised.  And 
indeed  it  is  a  general,  if  not  a  universal  rule,  in  those  American 
States  where  dower  in  equities  is  given  by  statute,  that  the  right 
is  limited  to  such  equitable  interests  as  the  husband  possessed 
at  the  time  of  his  death.?  The  present  English  dower  act,  which 
is  more  particularly  referred  to  in  the  next  section,  contains  a 
provision  to  the  same  efifect. 

9.  The  statute  of  3  &  4  Will.  IV.  chapter  105,  worked  a  great 
and  radical  change  in  the  English  law  of  dower  as  it  previously 
existed.  Indeed,  it  may  be  said  to  have  effected,  substantially, 
the  entire  abolition  of  thfe  former  system,  inasmuch  as  it  subjects 
the  right  of  dower  to  the  unlimited  control  of  the  husband. 
Among  the  changes  introduced,  however,  is  one  in  favor  of  the 
widow.  The  second  section  of  the  act.reads  as  follows :  "  When 
a  husband  shall  die  beneficially  entitled  to  any  land  for  an 
interest  which  shall  not  entitle  his  widow  to  dower  out  of  the 
same  at  law,  and  such  interest,  whether  wholly  equitable,  or 
partly  legal  and  partly  equitable,  shall  be  an  estate  of  inher- 
itance in  possession,  or  equal  to  an  estate  of  inheritance  in 
possession,  (other  than  an  estate  in  joint  tenancy,)  then  his 
widow  shall  be  entitled  in  equity  to  dower  out  of  the  same 
land."^  It  appears  to  have  been  the  intention  of  the  Real 
Property  Commissioners  who  framed  this  law,  to  comprehend 
in  the  foregoing  section  all  that  class  of  cases  in  which,  by  force 
of  the  doctrine  of  equitable  conversion,  meney  is  impressed 
with  the  character  of  real  estate.  In  their  report  the  commis- 
sioners use  this  language,  which  very  clearly  expresses  their 

'  Cunningham  ».^Moody,  1  Ves.  Sr.  174  ;  see  ante,  ?  6. 

2  See  ante,  ch.  20,  J  45. 

*  See  Appendix.     This  act  applies  only  to  persona  married  after  January  1,  1834, 
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understanding  as  to  the  effect  of  the  section :  "  We  propose  that 
dower  should  attach  upon  all  estates  of  inheritance  in  possession, 
excepting  the  species  of  property  to  which  dower  is  not  incident, 
and  no  property  considered  in  equity  as  real  estate,  of  or  to  which 
any  husband  dies  seised  or  entitled  in  fact  or  in  law,  whether 
legally  and  beneficially,  or  beneficially,  only,  which,  if  belong- 
ing to  the  wife,  would  be  subject  to  the  husband's  curtesy.  .  .  . 
By  this  enactment  the  artificial  distinction  between  legal  and 
equitable  estates  will  be  taken  away."  If  it  were  not  ti/at  the 
high  legal  character  of  the  eminent  gentlemen  who  composed 
that  commission  would  seem  to  forbid  it,  the  suggestion  might 
be  ventured  that  in  preparing  the  section  above  given,  language 
might  have  been  selected  that  would  express  more  clearly  the 
intention  to  give  dower  in  property  considered  in  equity  as  real 
estate.  The  report  is  explicit  enough,  and  taken  as  a  glossary, 
renders  the  meaning  of  the  section  perfectly  obvious.  But 
without  the  explanation  thus  furnished,  it  is  not  so  manifest 
that  an  enactment  which  confers  upon  the  widow  the  right  of 
dower  in  an  equitable  interest  in  land,  extends  the  right  to 
property  which  is  not  in  fact  land,  nor  an  interest  in  land,  but 
is  impressed  with  the  fictitious  character  of  real  estate  in  a 
court  of  equity  only.  There  is  a  plain  difference  between  an 
equitable  interest  in  land,  and  money  which  is  merely  regarded 
as  land  by  virtue  of  an  equitable  fiction.  In  the  one  case  the 
party  has  a  right  in  specific  real  estate ;  in  the  other  he  has  no 
such  right  until  the  money  is  actually  invested.  The  doctrine 
of  equitable  conversion  operates  upon  the  property,  rather  than 
upon  the  title,  leaving  the  latter  to  follow  precisely  the  direction 
it  would  take  at  law  upon  complete  performance  of  the  act 
directed  to  be  done.  Therefore  when  money  is  directed  to  be 
invested  in  land,  the  title  to  which  is  to  be  conveyed  to  the 
party  in  interest,  equity  regards  the  fund  as  land,  and  the 
beneficiary  as  having  the  legal  title  thereto,  precisely  as  if  the 
investment  had  been  made,  and  the  title  actually  conveyed ; 
not  simply  as  having  an  equitable  interest  in  real  property. 
For  these  reasons  it  may  admit  of  doubt  whether  the  terms 
employed  in  the  section  to  which  reference  has  been  made,  if 
interpreted  according  to  the  usual  understanding  of  the  pro- 
fession, would  have  the  extended  application  intended  for  them 
by  tlie  commissioners  who,  prepared  the  law.  And  upon  this 
point  it  may  be  added  that  the  English  editor  of  Leading  Cases 
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in  Equity,  while  giving  it  as  Lis  opinion  that  since  the  passage 
of  the  act,  a  woman  is  dowable  of  money  directed  to  be  laid  out 
in  lands  of  inheritance,  is  nevertheless  exceedingly  cautious  as 
to  the  form  in  which  that  opinion  is  expressed.  "  But  since,  by 
a  singular  anomaly,"  he  says,  "a  woman  was  not  entitled  to 
dower  out  of  an  equitable  estate,  she  was  not  dowable  out  of - 
money  directed  to  be  laid  out  in  land :  Cunningham  v.  Moody,  1 
Ves.  176 ;  Crabtree  v.  Bramble,  3  Atk.  687 ;  but  now,  by  3  &  4 
Will.  IV.  c.  105,  women  married  after  the  1st  of  January,  1834, 
whose  dower  has  been  barred,  will  be  dowable  out  of  equitable 
estates,  it  would  seem  to  follow  that  they  will  be  dowable  out  of 
money  to  be  laid  out  in  lands  of  inheritance.'"  No  case  has  yet 
arisen  in  which  the  statute,  upon  this  point,  has  received  a  judi- 
cial construction.  The  English  text  writers,  however,  appear 
disposed  to  acquiesce  in  the  constuuction  which  the  Real, 
Property  Commissioners  intended  it  should  receive,  as  declared 
in  that  portion  of  their  report  to  which  allusion  has  been  made.* 

10.  In  those  States  where  dower  is  allowed  in  equitable  inter- 
ests inland,  adopting  by  analogy  the  construction  given  to  the 
second  section  of  3  &  4  Will.  IV.  chap.  105,  the  right  to  dower  in 
money  impressed  in  equity  with  the  qualities  of  real  estate,  may 
be  regarded  as  established.'  And  in  those  States  where  no  such 
statutory  provision  exists,  but  where  the  general  doctrine  of 
equitable  conversion  is  recognised  as  a  rule  of  property,  it  re- 
mains for  the  judiciary  to  determine  whether  the  symmetry  of 
the  rule  shall  be  preserved ;  or  whether,  as  in  England  before 
the  legislation  of  3  &  4  Will;  IV.,  its  just  proportions  shall,  be 
marred,  to  serve  an  ulterior  purpose.  The  acknowledged  reason 
which  led  the  English  courts  to  so  wide  a  departure  from  prin- 
ciple in  respect  to  this  question,  can  be  said  to  exist  in  but  few, 
if  indeed  in  any  of  the  States  of  the  American  Union. 

11.  The  American  reports  are  barren  of  cases  having  a  direct 
influence  upon  this  particular  phase  of  the  subject.  In  Potts  v. 
Cogdell,^  a  certain  gum  of  money  had  been  settled  to  the  use  of 
husband  and  wife  for  life,  with  remainder  to  their  issue.  The 
money  was  partially  converted  into  land  by  the  husband  after 
the  death  of  his  wife.  It  was  held  that  his  second  wife  was  en- 
titled to  dower  in  the  land,  although  it  was,  in  all  other  respects, 
to  be  treated  as  personalty.    This  case,  it  will  be  perceived 

1  1  Lead.  Cas.  in  Eq.  1118,  [»826.]  2  See  2  Sagd.  on  Vendors,  224. 

*  See  1  Washb.  Beal  Prop.  181.  *  Potts  v.  Cogdell,  1  Dessaus.  454. 
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scarcely  meets  the  point.  In  the  first  place,  tlie  money  was  not 
directed  to  be  invested  in  land ;  and  secondly,  if  such  direction 
had  been  given,  the  ■  conversion  was  actual,  and  not  fictitious. 
No  other  American  case  is  to  be  found  appearing  to  involve  the 
question  under  considertion. 

Land  ordered  to  be  turned  into  money. 

12.  It  has  already  been  shown  that  land  ordered  to  be  sold 
and  converted  into  money,  is  treated  in  a  court  of  equity  as  the 
latter  species  of  property.'  The  conversion  is  there  looked  upon 
as  having  actually  been  made.  One  consequence  naturally, 
and  perhaps  necessarily  resulting  from  this  principle  is,  that  as 
a  general  rule,  the  widow  of  the  party  for  whose  benefit  the  fund 
is  to  be  raised,  is  not  entitled  to  dower  therein.  Thus,  in  Ber- 
rien V.  Berrien,^  where  a 'testator  by  his  will  directed  that  the 
residuum  of  his  estate,  real  and  personal,  should  be  sold  by  his 
executors,  and  the  money  arising  from  the  sale  divided  among 
his  children,  it  was  held  that  the  devisees  took  a  vested  interest 
in  iiie  proceeds  of  a  sale  of  the  estate,  both  real  and  personal, 
and  that  neither  of  the  sons  took  such  an  estate  in  the  land  as 
would  entitle  his  widow  to  dower.  So  in  Coster  v.  Clarke,^  five 
persons  entered  into  an  agreement  for  the  purchase  of  real  estate 
to  be  resold  for  profit.  By  the  terms  of  the  agreement  it  was 
stipulated  that  the  title  should  be  taken  in  the  name  of  one  of 
the  five,  and  that  he  should  hold  the  land  and  receive  the  avails 
for  joint  account  until  sales  were  efi'ected,  and  the  land  con- 
verted into  money.  Title  was  made  accordingly;  and  after- 
wards, upon  bill  filed  for  partition,  sale,  and  account,  it  was  held 
by  the  vice-chancellor  that  the  land  was  not  subject  to  dower. 
This  decision  was  placed  mainly  upon  the  ground  that  by  the 
agreement  of  the  parties  in  interest,  the  lands  purchased  had,  in 
equity,  lost  its  character  of  real  estate,  and  become  personalty. 

The  right  and  effect  of  election. 

13.  When  we  come  to  consider  this  subject  with  reference  to 
the  right  of  the  intended  recipient  of  the  fund  to  take  the  land 

1  Ante,  ?  1. 

*  Berrien  v.  Berrien,  3  Green's  Ch.  R.  37.  [See  Hoover  v.  Landis,  26  P.  F.  Smith, 
354.  Where  an  executor  sells  land  under  a  mere  power,  the  widow  of  a  devisee  is  enti- 
tled to  dower  in  any  surplus  proceeds  of  sale.     Cook  v.  Cook,  20  N.  J.  Eq.  375.] 

•  Coster  B.  Clarke,  3  Edw.  Ch.  K.  428, 
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directed  to  be  sold,  instead  of  its  proceeds,  we  encounter  ques- 
tions which,  in  the  absence  of  judicial  determination  of  the 
points  involved,  can  not  be  very  readily  nor  satisfactorily  solved. 
Where  there  is  but  a  single  individual  interested  in  the  fund ; 
or,  if  there  be  more  than  one,  where  they  all  concur  in  the  act 
of  election,  no  difficulty  whatever  can  arise.  Where  parties  are 
competent  in  law  to  its  exercise,  the  power  of  election  is  very 
simple  of  execution,  and  in  either  of  the  cases  above  supposed, 
unless  there  be  absolute  incompetency  by  reason  of  some  exist- 
ing personal  disability,  there  is  no  obstacle  in  the  way  of  its  easy 
performance.  Any  act  clearly  and  unmistakably  indicating  a 
purpose  to  take  the  land  in  its  original  condition,  and  to  dispense 
with  a  sale,  will  be  sufficient  to  effect  that  purpose.^  From  that 
moment  a  reconversion  is  worked ;  the  ownership  of  the  realty 
is,  in  equity,  vested  in  the  party  or  parties  in  interest,  and  a  con- 
veyance of  the  title,  where  circumstances  render  such  convey- 
ance necessary,  may  be  enforced.  But  where  two  or  more  persons 
are  entitled  to  the  fund,  it  is  necessary  that  all  should  concur  in 
the  act  of  election  in  order  to  make  it  effectual  to  prevent  a 
sale.  No  one  singly  has  a  right  to  elect  that  his  own  undivided 
share  shall  not  be  disposed  of.  A  different  rule  prevails  where 
money  is  directed  to  be  invested  in  land,  and  in  such  case,  any 
one  of  several  parties  interested  may  elect  to  take  his  share  in 
money.  The  ground  upon  which  this  distinction  rests  is,  that 
in  the  case  of  land  ordered  to  be  sold  it  is  supposed  the  with- 
holding of  one  or  more  of  the  undivided  shares  from  the  sale 
would  prejudice  the  sale  of  the  remaining  shares ;  while  in  the 
case  of  money  ordered  to  be  invested  in  land,  a  portion  of  the 
fund  may  be  invested  quite  as  advantageously  as  the  whole 
sum.^ 

14.  As  an  illustration  of  the  embarrassing  questions  which 
may  possibly  arise  with  respect  to  the  right  of  dower,  by  reason 
of  tljiis  distinction  in  the  law  as  to  the  power  of  election,  the 
following  hypothetical  case  is  presented  for  consideration.  Sup- 
pose a  testator  to  have  died  seised  of  land,  and  by  his  will  to 
have  directed  a  sale  thereof  by  his  executors  for  the  benefit  of 

'  See  notes  to  Fletcher  v.  Ashbumer,  1  Lead.  Cas.  in  Equity ;  1  Jarman  on  Wills, 
ch.  19,  p.  523  et  seq. 

2  Lewin  on  Trusts,  (24  Lib  Lib.)  679  ;  Fletcher  v.  Ashbumer,  1  Bro.  C.  0.  500 ; 
Deeth  v.  Hale,  2  Moll.  317  ;  Smith  ».  Claxton,  4  Madd.  494 ;  Chalmer  «.  Bradley,  1 
J.  &  W.  59  ;  Seeley  v.  Jago,  1  P.  Wms.  389  ;  Walker  v.  Denne,  2  Ves.  Jr.  182  ; 
notes  to  Fletcher  v.  Ashbumer,  1  Lead,  Cas.  in  Eq. 
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his  heirs  at  law.  The  fee  in  such  case,  it  is  supposed,  would  de- 
scen'd  to  and  vest  in  the  heirs,  until  divested  by  the  execution 
of  the  power,  according  to  the  well-established  rule  that  a  mer6 
naked  power  of  sale  in  executors  does  not  operate  to  vest  in 
them  the  estate.'  Suppose  further,  that  pending  the  executioij 
of  the  power,  one  of  the  heirs  at  law  and  beneficiaries  of  the 
fund,  elects,  so  far  as  it  is  in  his  power  to  make  an  election,  to 
take  and  hold  his  share  as  real  estate ;  that  the  remaining  heirs 
insist  upon  a  sale,  and  that  a  sale  is  made  accordingly.  The 
right  of  dower  attaching  sub  modo  upon  the  estate  taken  by  de- 
scent, would  of  course  be  defeated  by  the  sale,  for  the  estate  itself 
would  be  defeasible  and  would  terminate  with  the  sale.  But 
what  would  be  the  effect  of  the  effort  to  exercise  the  power  of 
election,  as  above  supposed,  upon  the  right  of  dower  of  the  wife 
of  the  party  making  such  attempt  ?  If  he  were  the  only  party 
in  interest,  the  inchoate  right  of  his  wife  would  instantly  attach. 
Does  the  fact  that  other  parties  are  interested  with  him  ih  the 
land,  or  in  its  proceeds,  operate  to  prevent  the  right  from  attach- 
ing upon  the  share  of  the  husband?  A  concurrence  on  their 
part  in  the  act  of  election  by  the  husband,  would  render  the 
reconversion  complete,  and  unquestionably  perfect  the  right  of 
dower.  Is  it  in  their  power,  and  at  their  option,  by  refusing 
their  concurrence,  to  control  the  right?  If  so  the  wife,  so  far 
as  her  dower  estate  is  concerned,  in  a  case  of  this  character,  is 
completely  at  the  mercy  of  any  one  of  the  cotenants  in  interest 
with  her  husband.  It  seems  hardly  reasonable  to  make  the 
right  of  the  wife  depend  upon  the  caprice  of  third  parties,  or 
upon  the  conflicting  views  they  may  chance  to  entertain  as  to 
the  expediency  of  a  sale.  The  act  of  election  by  the  husband,, 
though  not  in  itself  suflBcient  to  prevent  a  sale,  may,  with  seem- 
ing propriety,  be  deemed  sufficient  in  equity  to  entitle  his  wife 
to  dower ;  for  the  sale  goes  on,  not  for  his  benefit,  but  to  protect 
the  interests  of  other  parties.  He  is  permitted  to  elect  to  take 
his  proportion  of  money  directed  to  be  invested  in  land  for  the 

'  Sugden  on  Powers,  (15  Law  Lib.)  128,  J  25  ;  Vint  v.  The  Heirs  of  King,  2  Amer. 
Law  Reg.  712  ;  Bergen  v.  Bennett,  1  Gaines'  Gas.  16 ;  Snowhill  v.  Snowhill,  3  Zab. 
447  ;  Elle  v.  Young,  Ibid.  478 ;  Gest  v.  Hock,  1  Green's  Gh.  R.  108  ;  Jackson  u. 
Schauber,  7  Gowen,  187  ;  Schauber  v.  Jackson,  2  Wend.  13,  57  ;  Jackson  v.  Burr,  9 
John.  R.  104.  By  a  special  statute  of  Pennsylvania  it  is  provided  that  a  power  of  sale 
conferred  upon  executors  by  will  shall  have  the  effect  to  vest  them  with  the  estate.  See 
Allison  V.  Wilson,  1 3  Serg.  &  R.  330,  332  ;  bat  this  is  a  palpable  innovation  upon  the 
rule  of  the  common  law. 
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benefit  of  himself  and  others,  and,  in  that  way,  to  deprive  his 
wife  of  dower  therein.  This  privilege  is  granted  him  upon  the 
assumption  that  an  election  in  such  case  would  not  prejudice 
the  rights  of  the  other  parties  interested.  It  seems  difiicult, 
therefore,  to  assign  any  good  reason  why,  in  a  case  of  the  other 
description,  he  should  not  be  allowed  to  secure  to  his  wife  the 
right  of  dower,  by  electing  to  take  land  instead  of  money  ;*  or 
why  third  ^parties  should  be' held  to  possess  absolute  control 
over  the  subject.  A  sale  which  is  required  to  be  made  in  order 
that  the  rights  of  others  may  not  suffer  injury,  should  not  be 
permitted  to  work  serious  detriment  to  the  interests  of  the  wife. 
In  the  event  of  the  decease  of  the  husband  between  the  date  of 
the  election  by  him,  and  the  time  of  the  sale  under  the  power, 
and  whfen  it  became  a  question  whether  she  should  have  a  por- 
tion of  the  husband's  share  of  the  fund  for  the  support  of  herself 
and  her  children,  or  whether  it  should  all  be  swept  away  by 
creditors,  the  injustice  of  a  rule  overruling  her  claim  would  be 
most  glaringly  apparent.'  But  questions  of  this  nature,  with 
all  the  complications  which  varying  circumstances  may  create, 
must  be  left  for  future  discussion  and  adjudication,  as  cases 
involving  them  may  chance  to  arise. 

15.  An  infant  is  held  incompetent  in  law  to  make  a  valid 
election.^  It  follows,  therefore,  that  where  money  is  directed  to 
be  invested  in  land,  or  land  is  ordered  to  be  converted  into 
money,  for  the  benefit  of  an  infant,  it  is  not  in  his  power,  by 
any  act  of  his  own,  to  change  the<character  of  the  property  in 
any  respect.  In  the  event  that  he  has  a  wife,  he  can  neither 
impair  her  right  of  dower  in  property  regarded  in  equity  as 
real  estate ;  nor  can  he  enable  the  right  to  attach  upon  land 
ordered  to  be  sold.  Nor  does  his  guardian  possess  the  power  to 
elect  for  him  f  but  a  court  of  equity,  it  is  said,  may  exercise  the 
power  of  election  in  his  behalf.*  A  lunatic,  for  obvious  reasons, 
is  also  incompetent  to  make  a  valid  election.* 

'  See  ]•  Januan  on  Wills,  537,  538,  and  note. 

'  Carr  v.  Ellison,  2  Bro.  C.  C.  56  j  Van  v.  Barnett,  19  Vesey,  Jr.  102  ;  Burr  r. 
Sim,  1  Wharton,  252,  265  ;  1  Lead.  Cas.  in  Eq.  607,  [*552.] 

»  Burr  V.  Sim,  1  Wharton,  252,  265 ;  1  Lead.  Cas.  in  Eq.  617. 

*  Turner  v.  Street,  2  Band.  404 ;  Pratt  v.  Taliaferro,  3  Leigh,  419,  428 ;  I  Lead. 
Cas.  inEq.  1152,  1169. 

6  Ashby  ».  Palmer,  1  Mer.  296  ;  1  Lead.  Cas.  in  Eq.  1152. 
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Dower  in  equities  of  redemption  at  common  law. 

1.  Until  the  passage  of  the  late  dower  act,  it  was  held  in 
England  that  equities  of  redemption  of  mortgages  in  fee  were 
not  subject  to  dower.  This  was  considered  a  necessary  result 
of  the  rule  excluding  dower  from  equitable  estates,'  the  right 
of  redemption  being  regarded  as  a  mere  equitable  title.  But 
this  question  was  not  settled  until  after  it  had  undergone  some 
contrariety  of  decision.  In  Banks  v.  Sutton,  already  cited,^  Sir 
Joseph  Jekyll,  after  reviewing  the  authorities  pertinent  to  the 
point,  declared  that  he  "  did  not  know,  nor  could  find  any  in- 
stance where  a  dower  of  an  equity  of  redemption  was  contro- 
verted and  adjudged  against  the  dowress ;  and  as  there  were 
authorities  in  cases  less  favorable,  therefore  he  declared  that  the 
plaintifif,  being  the  widow  of  the  person  entitled  to  the  equity 
of  redemption  of  the  mortgage  in  question,  (which  was  a  mort- 
gage in  fee,)  had  a  right  of  dower."  And  he  accordingly 
directed  her  dower  to  be  set  out  in  the  mortgage  premises,  she 
to  keep  down  one-third  the  interest  of  the  mortgage  debt.'  But 
in  the  subsequefat  case  of  Dixon  v.  Saville,*  the  doctrine  of  Banks 
V.  Sutton,  after  long  argument,  was  overruled  by  the  Lords  Com- 
missioners of  the  Great  Seal,  upon  the  ground  that  the  question 
w&s  nothing  more  than  whether  a  woman  was  dowable  of  a 
trust.    And  Lord  Loughborough  remarked :  "  I  confess  I  think 

1  See  ch.  19.  '  Banks  v.  Sutton,  2  P.  Wms.  719  ;  ante,  ch.  19,  g  8. 

'  Ani  see  2  Powell  on  Mortg.  731. 

*  Dixon  V.  Saville,  1  Bro.  C.  C.  326 ;   2   Powell  on  Mortg.  720 ;   Lamhert  on 
Dower,  37. 
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it  so  much  settled  that  it  would  be  wrong  to  discuss  it  much." 
In  this  case  there  were  peculiar  equities  in  support  of  the  wife's 
claim  to  endowment.  The  husband  had  distinctly  intimated  a 
wish  that  she  should  have  dower  in  his  estate,  and  was  informed 
by  the  person  who  drew  his  will  that  she  was  entitled  thereto. 
Acting  upon  this  belief,  the  husband^  made  but  little  provision 
for  her  by  will.  Among  his  bequests  to  her,  however,  were  cer- 
tain articles  of  plate,  and  a  coach  and  horses,  which  were,  in  a 
measure,  useless  to  her  without  an  adequate  support.  But  these 
features  of  the  case  appear  to  have  had  no  influence  on  the 
minds  of  the  mehi'bers  of  the  court.  The  doctrine  of  this  case 
became  the  established  rule  in  English  practice,'  and  was  rigidly 
adhered  to  until  the  law  was  changed  in  this  particular  by  the 
3d  &  4th  Will.  IV.  ch.  105.= 

2.  To  such  an  extent  was  this  technical  doctrine  carried,  that 
actual  payment  of  the  mortgage  debt  at  a  period  subsequent  to 
the  time  when  it  became  due,  would  not  render  the  wife  dow- 
able  unless  the  estate  were  reconveyed  to  the  husband  during 
his  lifetime.  Payment  upon  the  day  named  in  the  condition 
would  of  itself  operate  to  reinvest  the  husband  with  the  estate, 
but  a  subsequent  payment  would  not  have  that  eflfect.^  And,  as 
a  general  rule,  it  was  not  material,  with  respect  to  the  right  of 
dower  in  equities  of  redemption,  whether  the  mortgage  were 
executed  by  the  husband  before  the  marriage,  or  by  the  hus- 
band and  wife  after  the  marriage.  By  joining  her  husband  in 
levying  a  fine  on  a  mortgage  in  fee,  the  right  of  dower  of  the 
wife  became  absolutely  extinguished,  and  she  could  no  more 
redeem  such  a  mortgage  than  one  made  before  the  marriage.^ 
To  this  general  rule,  however,  there  were  certain  exceptions, 
which  will  be  noticed  in  the  succeeding  sections.^ 

3.  According  to  English  writers,  where  a  fine  was  levied  and 
its  use  either  resulted  to,  or  was  declared  in  favor  of  the  hus- 
band, svJ)ject  only  to  the  charge  created,  it  would  not  necessarily 
'^ 

1  Park,  Dow.  138,  350,  351  ;  Williams  v.  Lambe,  3  Bro.  C.  C.  264 ;  D'Arcy  e. 
Blake,  2  Seh.  &  Lef.  388  ;  4  Kent,  44 ;  Tud.  Cas.  46  ;  2  Crabb,  Real  Prop.  161 ;  1 
Wiishb.  Real  Prop.  161 ;  1  Roper,  Husb.  and  Wife,  by  Jacob,  357. 

2  Sec.  2.     See  Appendix. 

»  Park,  Dow.  137.  *  Ibid.  851. 

5  In  his  note  to  Sheafe  v.  O'Neil,  9  Mass.  9,  13,  Mr.  Rand  says  :  "  If  a  mortgage 
in  fee  be  made  after  marriage,  with  the  assistance  of  a  fine  or  recovery,  wherein  the  wife 
concurs,  the  wife  may  redeem,  and  so  become  entitled  to  dower."  This  proposition,  to 
the  extent  stated,  does  not  appear  to  be  supported  by  authority. 
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bar  the  wife's  dower,  although  she  joined  therein,  and  the  fine 
itself  imported  a  grant  of  the  fee.    This  was  the  doctrine  of  the 
courts  of  laW,  and  it  appears  to  have  been  the  understanding 
of  the  profession  that  the  courts  of  equity  were  disposed  to  carry 
the  point  stil^  further  in  favor  of  the  dowress,  and  that  cases 
might  occur  where  a  fine,  although  an  absolute  bar  at  law,  would, 
in  equity,  on  the  ground  of  its  having  been  levied  for  a  particu- 
lar pwrpose,  only,  be  restrained  from  operating  to  exclude  the 
widow  from  h^r  dower,  except  to  the  extent  of  the  particular 
purpose  originally  contemplated.     It  is  difficult  to  glean  with 
precision  the  circumstances  under  which  this  equitable  relief 
would  be  dispensed.    In  a  case  shortly  stated  from  a  MS.  report 
in  2  Eq.  Abr.  385,*  it  is  said :  "A  wife  joined  with  the  husband  in 
a  fine,  in  order  to  make  a  mortgage,  which  afterwards  was  not 
made ;  the  husband  died,  and  the  wife  brought  a  writ  of  dower 
and  got  judgment  by  default ;  and  the  heir  could  not  be  relieved 
against  it  here,  [in  equity,]  as  he  would  have  been,  if  the  fine 
had  been  a  bar  of  her  dower  in  equity  as  it  was  at  law."    Tlie 
court  must,  therefore,  have  in  efiect  decided,  that  the  fine  was 
no  bar  in  equity,  the  particular  purpose  having  failed.     It  seems, 
however,  to  have  escaped  observation,  that,  as  no  mortgage  was 
made,  the  use  resulted  to  the  husband,  and  consequently  the 
fine  was  no  more  a  bar  at  law  than  in  equity.^ 
-  4.  In  Naylor  v.  Baldwin,'  Eichard  Baldwin  made  a  mortgage 
by  demise  to  one  Tirril,  for  securing  400Z.  lent  by  Tirril,  and  to 
confirm  the  mortgage,  Baldwin  and   his  wife  acknowledged  a 
fine  to  Tirril.     On  a  bill  in  equity  for  divers  matters,  the  court 
is  reported  to  have  said  :  "  As  for  Mrs.  Baldwin's  dower,  unless 
she  have  barred  herself  totally  by  levying  the  fine,  the  court 
makes  no  order  therein  at  present,  but  declared  that  if  she  levied 
the  fine  only  to  secure  the  lease,  [mortgage,]  no  debt  could  bar 
her  except  Tirril's  debt  on  the  lease."    It  is  impossible  to  deduce 
any  satisfactory  result  from  a  case  so  vaguely  reported.     It  does 
not  even  appear  whether,the  fine  was  or  was  not  an  absolute  bar 
at  law,  but  the  concluding  observation  of  the  court  certainly 
seems  to  address  itself  more  to  the  intention  than  to  the  techni- 
cal operation  of  the  fine. 
5.  In  the  case  of  Jackson  v.  Parker,*  Sir  Thomas  Sewell  laid 

'  And  see  S.  C.  cited  Pr.  Ch.  34,  as  Mrs.  Danby's  case. 

2  Park,  Dow.  207.  »  Naylor  v.  Baldwin,  1  Ch.  Bep.  130,  (15  Car.  I.) 

*  Jackson  v.  Parker,  Ambl.  667. 
VOL.  I.— 30 
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hold  of  the  circumstance  of  the  equity  of  redemption  being 
limited  to  the  husband  and  wife  jointly,  to  infer  an  intention 
that  the  wife  should,  in  equity,  retain  her  right  to  dower,  subject 
to  the  mortgage  debt.  In  that  case,  John  Jackson,  tenant  in 
tail  of  the  lands  in  question,  made  a  mortgage  by  lease  and 
release  and  fine,  in  which  his  wife  joined,  to  Frances  Stubbs, 
which  contained  a  proviso  that  if  the  said  John  Jackson  and 
Esther  his  wife,  their  heirs,  executors,  administrators  or  assigns 
should  pay  the  mortgage  money  and  interest,  then  Frances 
Stubbs,  her  heirs  or  assigns,  should  reconvey  the  premises  to 
the  said  John  Jackson  and  Esther  his  wife,  their  heirs  or  assigns ; 
and  th^re  was  a  clause  at  the  end  of  the  deed  which  declared 
the  uses  of  the  fine  to  be  (subject  to  payment  of  300^.  and  inter- 
est) to  John  Jackson,  his  heirs  and  assigns.  Upon  a  question 
as  to  what  interest  the  wife  took  in  the  equity  of  redemption  on 
this  mortgage,  Sir  Thomas  Sewell  was  of  opinion  that,  notwith- 
standing the  language  of  the  proviso,  there  was  no  room  to 
presume  any  contract  between  the  husband  and  wife,  by  which 
the  latter  was  to  take  a  joint  interest  in  the  equity  of  redemp- 
tion in  lieu  of  her  dower,  but  that  if  it  had  been  so  it  would 
have  been  recited  in  the  deed.  But  he  added,  "  the  wife  had 
a  right  to  redeem,  and  if  she  had  redeemed,  a  court  of  equity 
would  not  have  taken  the  estate  from  her  but  upon  the  terms 
of  allowing  her  dower."^ 

6.  In  the  previous  case  of  Dolin  v.  Coltman,^  which  was  not 
adverted  to  in  the  argument  of  Jackson  v.  Parker,  this  doctrine  , 
seems  to  have  been  carried  to  a  still  greater  length.  In  that 
case  there  was  an  express  agreement  that  the  wife  should  have 
the  equity  of  redemption,  but  that  agreement  failing  upon 
a  special  ground,  it  was  held  that  she  should  be  restored  to  her 
dower.  The  case  is  thus  stated  :  "  The  wife  joins  with  her  hus- 
band in  a  mortlgage,  and  levies  a  fine  to  the  intent  to  bar  her 
dower,  and  in  consideration  thereof  the  husband  agrees  the  wife 
shall  have  the  redemption  of  the  mortgage ;  and  the  husband 
afterwards  mortgages  this  estate  twice  more.  The  court  took 
this  agreement  to  be  fraudulent  as  againsif  the  subsequent 
mortgagees,  so  far  as  to  entitle  the  wife  to  the  whole  equity  of 
redemption ;  but  in  regard  to  the  wife,  in  confidence  of  this 
agreement  had  levied  the  fine,  and  therefore  barred  her  dower, 

1  See,  also,  Southcoat  v.  Manory,  Cro.  Eliz.  744. 
>  Dolin  V.  Coltman,  1  Vera.  294,  (in  1684). 
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and  the  husband  and  wife  being  both  living,  the  court  decreed 
that  after  the  husband's  decease,  the  wife,  in  case  she  should 
happen  to  survive  him,  should  enjoy  her  dower." 

7.  The  foregoing  cases  appear  to  have  been  regarded  as  estab- 
lishing the  doctrine  that  where  a  married  woman  joined  in  a 
fine  of  her  husband's  estate  to  a  mortgagee  in  fee,  and  the  equity 
of  redemption  was  in  terms  limited  to  the  wife,  if  this  limitation 
failed  of  effect  as  a  settlement  of  the  equity  of  redemption,  either 
by  reason  that  the  deed  furnished  no  evidence  of  a  contract  be- 
tween the  husband  and  wife  for  a  transfer  thereof  to  her,'  or  by 
reason  of  a  third  person  subsequently  obtaining  a  legal  priority 
against  her  as  a  volunteer,  a  court  of  equity  would  take  advan- 
tage of  the  right  of  redemption  limited  to  her,  to  restore  her  to 
her  dower.^ 

Dower  in  equities  of  redemption  in  the  UnUed  States. 

8.  The  English  rule  excluding  dower  from  equities  of  redemp- 
tion prevails  to  but  a  limited  extent  in  the  United  States.  In 
many  of  the  States  the  right  to  be  endowed  of  this  species  of 
estate  is  secured  by  express,  statute,  while  in  others  it  is  recog- 
nised and  declared  in  numerous  decisions  of  the  courts  of  last 
resort.' 

9.  Massachusetts. — Some  of  the  earlier  Massachusetts  cases — 
in  this  respect  dififering  from  the  latter  decisions — evince  a  ten- 
dency in  the  minds  of  the  judges  of  that  day  to  follow  the  rul- 
ings of  the  English  courts,  and  deny,  to  some  extent,  the  right 
of  dower  in  equities  of  redemption.  Thus,  in  Majury  v.  Putnam,* 
a  wife  joined  with  her  husband  in  the  execution  of  a  mortgage 
of  his  land ;  subsequently  a  judgment  creditor  of  the  husband 
sold  his  equity  of  redemption  on  execution ;  the  purchaser  paid 
the  mortgage  debt,  and  the  mortgage  was  discharged  on  the 
record  by  the  mortgagee ;  no  part  of  the  mortgage  debt  was 
ever  paid  out  of  the  husband's  estate ;  and  it  was  held  that  the 
wife  of  the  mortgagor  had  no  right  of  dower  in  the  land,  upon 

'  Upon  this  point,'  see  Innes  v.  Jackson,  16  Ves.  356. 

"  Park,  Dow.  207-11  ;  Ibid.  351.     See,  also,  pp.  196,  197. 

'  [A  deed  absolute  on  its  face  may  be  shown  to  be  a  mortgage  for  the  security  of 
money  for  the  purpose  of  letting  in  dower  in  the  equity  of  redemption  ;  Turbeville  v. 
Gibson,  5  Heisk.  565.  See,  however,  Gerry  o.  Stinson,  60  Me.  186.  The  widow 
must  redeem  the  land,  however,  by  payment  of  the  debt,  before  she  can  recover  dower ; 
Kinnebrew  v.  McWhorter,  61  Ga.  33.] 

*  Majury  v.  Putnam,  4  Dane's  Abr.  183,  676,  (decided  in  1793.)  See  Story's 
Pleadings,  359,  for  the  form  of  the  plea  in  this  case. 
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the  ground  that  he  had  never  performed  the  condition  of  the 
mortgage,  and  the  execution  gave  the  judgment  creditor  his 
whole  estate.    So  in  Popkin  v.  Bumstead,'  where  the  wife  joined 
her  husband  in  a  mortgage  of  his  lands,  and  after  his  death 
the  equity  of  redemption  was  sold  by  his  administrator,  and  the 
grantee  of  the  purchaser  paid  the  mortgage 'tiebt,  and  procured 
the  mortgage  to  be  discharged  upon  the  record,  it  was  held  that 
the  widow  of  the  mortgagor  was  barred  of  her  dower.    The 
court  said :  "  It  has  been  contended  for  the  demandant,  upon 
the  facts  exhibited  in  the  pleadings  in  this  case,  that  her  title  to 
dower  has  revived,  and  is  as  if  she  had  never  released  it  in  the 
deed  of  mortgage.     It  would  be  singular,  if,  when  the  tenant 
had  paid  the  money  due  on  the  mortgage,  and  supposed  that 
he  had  thus  perfected  his  estate  by  extinguishing   the  only 
incumbrance  he  knew  to  exist  upon  it,  he  should,  by  that  act, 
revive  the  claim  of  the  demandant  which  she  had  before  sol- 
emnly renounced  under  her  hand  and  seal,  and  which,  as  he 
was  under  no  obligation,  it  can  not  be  presumed  he  meant  to 
do.     But  the  facts  produce  no  such  absurdity.  When  the  tenant 
purchased  the  equity  of  redemption,  it  belonged  to  him  to  pay 
the  money  due  on  the  mortgage,  and  thus  rid  his  estate  of  that 
incumbrance.      Having  all  the  equitable  interest  in  himself, 
when  he  had  paid  the  money  due  by  the  mortgage,  the  legal 
estate  followed  the  equitable  interest,  and  he  became  seised  of 
the  whole  fee  simple.    If  this  were  not  the  plain  legal  operation 
of  the  transaction,  the  law  would  construe  the  discharge  of  the 
mortgage  by  the  mortgagee  a  release  of  the  legal  estate  by  him 
to  the  tenant,  who  had  become  lawfully  possessed  of  the  equita- 
ble interest,  and  from  whom  the  consideration  for  that  discharge 
flowed,  rather  than  such  a  mischief  should  follow."    The  result 
of  this  decision  was  simply  a  denial  of  the  right  of  the  widow  to 
be  endowed  of  the  equity  of  redemption.     The  purchaser  from 
the  administrator  of  the  husband  stood  in  no  better  position 
than  would  have  been  occupied  by  a  purchaser  from  the  hus- 
band himself,  and  it  would  seem  that  the  refusal -to  grant  dower 
in  a  case  of  this  description  was  equivalent  to  holding  that  e'qui- 
ties  of  redemption  were  not  subject  to  that  estate.    The  fact  that- 
the  purchaser  had  redeemed  the  lands  might  have  raised  a  ques- 
tion as  to  the  extent  to  which  the  widow  should  be  endowed ; 
or  whether  she  was  not  called  upon  to  contribute  to  the  pay- 

'  Popkin  V.  Bumstead,  8  Mass.  491. 
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ment  of  the  mortgage  debt,  but  it  could  hardly  affect  the  prin- 
cipal question,  as  to  the  right  to  dower  itself,* 

10.  In  Bird  v.  Gardner,^  which  was  also  a  proceeding  for 
dower,  a  disinclination  to  depart  from  English  precedents  was 
again  manifested.  The  material  facts  of  the  case  are  thus 
stated  by  the  court:  "The  demandant's  husband,  Benjamin 
Bird,  in  his  lifetime,  purchased  the  premises  of  which  dower  is 
demanded,  from  John  Moies.,  They  were  then  incumbered  with 
a  mortgage  which  Moies  had  made  to  John  Hawes,  and  which 
he  had  assigned  to  Gardner,  the  tenant.  After  Bird  became  the 
owner  subject  to  that  mortgage,  he  conveyed  the  same  premises 
in  mortgage  to  the  tenant.  The  first  mortgage  remains  unpaid, 
and  the  tenant  has,  therefore,  the  legal  title  as  it  was  conveyed 
by  Moies  before  Bird  had  any  interest  in  the  premises."  Upon 
this  state  of  facts  the  court  held  the  demandant  not  entitled  to 
dower.  "  It  is  upon  the  strength  of  that  title,"  they  added,  "  bj' 
Hawes'  assignment  vested  in  the  tenant,  that  he  is  enabled  to 
resist  the  demand  of  dower.  The  title  of  Bird,  the  demand- 
ant's husband,  was  a  seisin  during  the  coverture,  whereof  she 
was  entitled  to  dower  against  all  other  persons  than  Moies'  mort- 
gagee and  his  assigns.  But  against  them,  until  the  redemption 
of  the  mortgage,  the  demandant's  husband  had  nothing  but  an 
equity  of  redemption ;  no  seisin  of  any  estate  of  which  his  wife 
was  dowable.  The  tenant,  therefore,  as  assignee  of  the  mortgage 
before  the  demandant's  husband  had  anything  in  the  premises, 
must  prevail  upon  this  title.  It  is  well  settled  that  a  wife  is  not 
dowable  of  an  equity  of  redemption ;  and  as  a  purchaser  of  the 
premises  subject  to  Moies'  mortgage.  Bird  had  only  an  equity  of 
redemption."  The  court  suggested,  however,  that  possibly  the 
widow  might  have  some  remedj'  in  a  court  of  equity.  "  The 
demandant's  right  of  dower,"  they  observed,  "  might  be  main- 
tained against  the  second  mortgage,  that  which  her  husband  in 
his  lifetime  made  to  the  tenant,  if  his  title  under  the  first  mort- 
gage were  removed  ;  and  it  may  be  that  in  a  Court  of  Chancery 
having  a  general  jurisdiction  in  matters  of  equity,  the  demand- 
ant might  have  relief,  and  her  demand  of  dower  might  be 
enforced  by  some  specific  remedy 'to  compel  the  representatives 
of  the  mortgagor  to  redeem.  But  whether  this  can  be  done  in 
this  court,  with  the  very  limited  jurisdiction  indulged  to  it, 

1  See  post,  ch.  24.  '  Bird  v.  Gardner,  10  Mass.  364. 
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which  has  any  resemblance  to  the  powers  of  a  Court  of  Chan- 
.cerj-^,  is  at  least  questionable.'" 

11.  In  Bolton  v.  Ballard,^  the  court  discussed  somewhat  at 
length  the  question  whether  a  widow  is  dowable  of  an  equity  of 
redemption,  and  it  was  remarked  by  Parker,  0.  J.,  that  this 
question  had  not  at  that  time  received  a  direct  judicial  decision 
in  the  courts  of  Massachusetts.  "  There  are  strong  reasons,"  he 
obse'rved,  "in  favor  of  dower  under  such  circumstances;  and 
by  the  common  law,  which,  in  this  regard  is  founded  in  public 
policy  as  well  as  upon  a  due  regard  to  the  situation  of  widows, 
dower  is  a  favored  estate.  Although  between  mortgagor  and 
mortgagee  the  latter  is  considered  as  having  the  whole  estate, 
defeasible  only  by  a  performance  of  the  condition ;  so  that  no 
right  can  be  set  up  against  him  by  the  mortgagor  or  any  person 
claiming  under  him ;  yet  as  to  all  other  persons,  the  mortgagor 
remains  the  lawful  proprietor,  and  may  maintain  his  right  arid 
possession,  by  any  action  proper  for  such  purpose,  in  as  ample 
manner  as  if  he  had  never  conveyed,  until  the  mortgage  is 
foreclosed,  or  actual  possession  taken  by  the  mortgagee.  There 
seems  to  be  no  reason  then,  why  the  wife  should  not  be  endowed, 
as  long  as  her  claim  will  not  interfere  with  the  rights  of  the 
mortgagee.  For  the  husband  was  seised  in  fact  after  the  execu- 
tion of  the  mortgage,  against  all  but  him  to  whom  he  had  thus 
conveyed ;  and  if  it  should  be  for  the  interest  of  the  wife,  as  in 
some  cases  it  may  be,  to  redeem  the  estate,  there  can  be  no  good 
reason  why  she  should  not  enjoy  an  estate,  which,  but  for  an 
incumbrance  which  she  has  removed,  would  always  have  been 
subject  to  her  claim."  The  case,  however,  was  eventually  deter- 
mined upon  other  grounds. 

12.  In  Snow  v.  Stevens,'  it  was  distinctly  determined  that  a 
widow  is  dowable  of  an  equity  of  redemption  as  against  all 
persons  but  the  mortgagee  arid  those  claiming  under  him. 
"  The  general  position  that  a  widow  is  not  dowable  of  an  equity 
of  redemption,"  said  Parker,  C.  J.,  "  we  think  is  not  true,  in  the 
extent  contended  for  by  the  counsel  for  the  tenant.  No  case 
has  yet  been  decided  upon  that  principle.  In  the  cases  cited, 
(referring  to  the  previous  decisions,)  the  doctrine  goes  no  further 

1  At  the  time  Popkin  v.  Bumstead  and  Bird  v.  Gardner  were  decided,  they  were 
understood  to  recognise  the  English  docti-ine  as  being  in  force  in  Massachusetts.  See 
Stearns'  Heal  Act.  [282,]  2d  ed. 

'  Bolton  V.  Ballard,  13  Mass.  227. 

*  Snow  V.  Stevens,  15  Mass.  278. 
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than  that  the  widow  of  him  who  was  seised  only  of  a  right  to 
redeem,  should  not  have  dower  against  the  mortgagee.  To  this 
efifect  is  the  case  of  Bird  v.  Gardner,  which  is  principally  relied 
upon ;  in  which,  although  th'ere  are  some  general  expressions 
which  go  further  than  the  case  required  ;  yet  the  decision  was 
only  that  the  claim  of  dower  could  not  be  maintained  against 
the  mortgagee  and  his  assigns."  This  case  was  approved  in 
Barker  v.  Parker,'  where  the  right  of  dower  in  equities  of  redemp- 
tion was  explicitly  declared.  "  If  a  wife  should  die  seised  of 
such  an  estate,"  the  court  remarked,  "  it  would  be  such  a  seisin 
and  -estate  as  would  entitle  her  husband  to  be  a  tenant  by  the 
curtesy;  and  when  the  husband  has  been  seised  of  such  an 
estate  during  the  coverture,  his  widow  is  dowable,  and  she  would 
have  a  right  to  redeem  the  same." 

13.  In  subsequent  cases  this  doctrine  was  treated  as  clearly 
and  authoritatively  settled.  Thus,  in  Peabody  v.  Patten,*  Wilde, 
J.,  said  :  "  If  a  widow  be  dowable  of  an  equity,  as  was  deter- 
mined in  the  case  of  Snow  v.  Stevens,  15  Mass.  R  278,  it  follows 
conclusively  that  she  is  entitled  to  redeem  the  mortgage."  And 
in  Gibson  v.  Crehore,'  this  principle  was  again  enunciated,  and 
the  right  of  the  widow  to  redeem,  even  as  against  a  mortgagee, 
expressly  adjudged.  "  That  the  widow  of  a  mortgagor  is  enti- 
tled to  redeem  the  mortgage,"  said  the  same  judge  above  quoted, 
"  is  a  necessary  inference  from  the  doctrine  repeatedly  laid  down 
as  the  law  of  Massachusetts,  that  a  widow  is  dowable  of  an 
equity.  It  is  a  familiar  principle  in  courts  of  equitj'  that  every 
person  interested  in  an  estate  mortgaged,  is  entitled  to  redeem ; 
and  this  principle  is  confirmed,  if  it  requires  confirmation,  bj' 
St.  1798,  c.  77,  by  which  it  is  enacted,  '  that  the  mortgagor  or 
vendor  or  other  persons  lawfully  claiming  under  them,  shall 
have  right  to  redeem.'  If,  therefore,  a  widow  can  lawfully  claim 
under  her  husband,  of  which  there  can  be  no  question,  she  has 
a  right  to  redeem  by  the  express  words  of  the  statute."  This 
ruling  was  followed  in  otlier  cases,  and  eventually  became  the 

settled  law  of  the  State.'' 

t I 

1  Barker  v.  Parker,  17  Mass.  564.  «  Peabody  v.  Patten,  2  Pick.  517,  519. 

»  Gibson  v.  Crehore,  5  Pick.  146 ;  ».  c.  3  Pick.  475. 

«  Walker  v.  Griswold,  6  Pick.  416 ;  Eaton  v.  Simonds,  14  Pick.  98  ;  Jennison  w. 
Hapgood,  Ibid.  345  ;  Van  Vronker  v.  Eastman,  7  Met.  15"^  ;  Messiter  v.  Wiight,  16 
Pick.  151.  And  seeLundp.  Woods,  11  Mot.  566  ;  Nilesf.  Nye,  13Met.  135  ;  Henry's 
qase,  4  Cush.  257  ;  Newton  v.  Cook,  4  Gray,  46  ;  Pynchon  v.  Lester,  6  Gray,  314 ; 
Rand's  note,  Shcafe  v.  Q-'Neil,  9  Mass.  13.  [King  i:  King,  100  Mass.  224.  See 
Sergeant  v.  Fuller,  105  Mass.  119.] 
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14.  The  right  of  dower  in  equities  of  redemption  in  Massa- 
chusetts is  now  secured  by  statute  in  the  following  terms : — 

If,  upon  a  mortgage  made  by  a  husband,  his  wife  has  released  her  right  of 
dower ;  or  if  the  husband  is  seised  of  land  subject  to  a  mortgage  which  is  valid 
and  effectual  as  against  his  wife,  she  shall,  nevertheless,  be  entitled  to  dower 
in  the  mortgaged  premises,  as  against  every  person  except  the  mortgagee  and 
those  claiming  under  him.* 

15.  New  York. — In  this  State  the  doctrine  that  equities  of 
redemption  are  subject  to  dower,  has  long  been  well  established, 
not  only  by  judicial  decisions,  but  by  legislative  enactment. 
Chancellor  Kent  thus  states  the  origin  of  the  rule  in  the  courts 
of  New  York :  "  In  Waters  v.  Stewart,  (1  Gaines's  Cases  in  Error, 
47,)  in  which  the  decree  of  this  court  was,  in  1804,  unanimously 
affirmed  in  the  Court  of  Errors,  it  was  established,  that  an  equity 
of  redemption  reserved  upon  a  mortgage  in  fee,  might  be  sold 
on  execution  at  law  against  the  mortgagor,  as  real  estate,  so  long 
as  the  mortgagor  was  in  possession,  and  the^e  had  not  beeii  a 
foreclosure  of  the  mortgage.  The  purchaser  would  take  as  the 
mortgagor  held,  subject  to  the  lien  and  rights  of  the  mortgagee. 
According  to  this  decision,  the  mortgagor  was  regarded  as  seised 
at  law,  before  foreclosure  or  entry  by  the  mortgagee.  In  pur- 
suance of  this  decision  it  was  decided  by  the  Supreme  Court,  in 
1809,  in  Jackson  v.  Willard,  (4  John.  Rep.  41,)  that  the  interest 
of  the  mortgagee  in  the  mortgaged  premises,  before  foreclosure 
or  entry  by  him,  was  not  the  subject  of  sale  on  execution  at  law 
as  real  estate.  The  one  decision  was  a  necessary  consequence 
of  the  doctrine  in  the  other.  This  doctrine  was  first  applied  in 
the  case  of  Hitchcock  v.  Harrington,  in  1810,  (6  Johns.  Rep. 
290,)  to  the  case  of  dower."^  The  following  are  the  leading 
statutory  provisions  upon  the  subject : — 

Sec.  4.  Where  a  person  seised  of  an  estate  of  inheritance  in  lands,  shall  have 
executed  a  mortgage  of  such  estate  before  marriage,  his  widow  shall,  neverthe- 
less, be  entitled  to  dower  out  of  the  lands  mortgaged,  as  against  every  person 
except  the  mortgagee,  and  those  claiming  under  him. 

Sec.  5.  Where  a  husband  shall  purchase  lands  during  coverture,  and  shall, 
at  the  same  time,  mortgage  his  estate  in  such  lands  to  secure  the  payment  of  the 
purchase-money,  his  widow  shall  not  be  entitled  to  dower  out  of  such  lands  as 
against  the  mortgagee,  or  those  claiming  under  him,  although  she  shall  not  have 

1  Gen.  Stat.  Mass.  (1860.)  p.  468,  oh.  90,  g  2  ;  Eev.  Stat.  1836,  p.  409,  |  2.   [Pnb. 
Stat.  1882,  p.  741,  ?  5.] 
'  Titus  V.  Keilson,  5  John.  Ch.  452,  495. 
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united  in  such  mortgage,  but  she  shall  be  entitled  to  her  dower  as  against  all 
other  persons.' 

16.  New  Jersey. — In  Montgomery  v.  Bruere,*  it  was  determined 
that  the  dower  law  of  New  Jersey'  left  the  right  as  it  stood  at 
common  law,  altered  by  the  27th  Henry  VIII.,*  and  conse- 
quently that  dower  could  not  be  had  of  equities  of  redemption. 
But  in  the  Court  of  Appeals  the  judgment  in  this  case  was  re- 
versed,' and  it  is  now  well  settled  in  that  State,  in  conformity 
to  the  prevailing  American  doctrine,  that  a  widow  is  dowable 
of  an  equity  of  redemption,  whether  the  mortgage  be  made 
before  or  after  the  marriage.' 

17.  Maryland. — Under  the  Maryland  statutes  of  1715  and  1766, 
the  wife  was  held  not  dowable  of  equities  of  redemption.'     But 


1  1  N.  Y.  Rev.  Stat.  1st  ed.  pp.  740,  741,  ?|  4,  5  ;  3  Rev.  Stat.  N.  Y.  5th  ed.  p.  31, 
a  4,  5.  [Rev.  Stat.  1882,  p.  2197.]  Reference  may  also  be  had  to  the  following 
adjudged  cases:  Coates  v.  Chcever,  1  Cow.  460;  Jackson  v.  Dewitt,  6  Cow.  316; 
Stow  V.  Tifft,  15  John.  458  ;  Coles  v.  Coles,  15  John.  319  ;  Collins  v.  Torry,  7  John. 
278  ;  Hitchcock  v.  Harrington,  6  John.  290  ;  Van  Duyne  v.  Thayre,  14  Wend.  233  ; 
B.  0.  19  Wend.  162  ;  Wheeler  v.  Morris,  2  Bosw.  524  ;  Smith  u.  Jackson,  2  Edw. 
Ch.  28  ;  Frost  v.  Peacock,  4  Edw.  Ch.  678  ;  Titus  v.  Neilson,  5  John.  Ch.  452  ; 
Hawley  v.  Bradford,  9  Paige,  200 ;  Tkbele  v.  Tabele,  1  John.  Ch.  45  ;  Evertson  v. 
Tappen,  5  John.  Ch.  497  ;  Swaine  v.  Ferine,  Ibid.  482  ;  Bell  u.  Mayor  of  N.  Y.,  10 
Paige,  49  ;  Russell  v.  Austin,  1  Paige,  192  ;  Bank  of  Ogdcnsburgh  v.  Arnold,  5  Paige, 
38  ;  Hawley  v.  James,  Ibid.  318  ;  House  ».  House,  10  Paige,  158  ;  Kittle  v.  Van  Dyck, 
1  Sandf.  Ch.  76  ;  Hoogland  v.  Watt,  2  Sandf.  Ch.  148  ;  Fitch  ...  Cotheal,  Ibid.  29  ; 
Church  V.  Church,  3  Sandf.  Ch.  434  ;  Cunningham  v.  Knight,  I  Barb.  399  ;  Denton 
V.  Nanny,  8  Barb.  618  ;  Runyan  v.  Stewart,  12  Barb.  537  ;  Vartie  ».  Underwood,  18 
Barb.  562;  Mills  v.  Van  Voorhis,  23  Barb.  125;  s.  c.  6  Smith,  (20  N.  Y.)  412; 
Cooper  V.  Whitney,  3  Hill,  95  ;  Lawrence  ».  Miller,  1  Sandf.  S.  C.  R.  516  ;  s.  c.  2 
Comst.  245.  [Smith  ...  Gardner,  42  Barb.  357  ;  Brackett  ».  Baum,  50  N.  Y.  8  ; 
Matthews  i*.  Duryea,  45  Barb.  69  ;  Ross  v.  Bnardman,  22  Hun,  527  ;  Leavenworth 
V.  Cooney,  48  Barb.  570.  See  Elmendorf  v.  Lockwood,  57  N.  Y.  322/]  See,  also, 
4  Kent,  46. 

2  Montgomery!).  Bruere,  1  South.  260,  Southard,  J.,  dissenting.  See  ante,  ch.  19, 
§  22. 

»  Paterson,  343,  g  1  ;  Laws  of  N.  J.  by  Justice,  397,  J  1  ;  Statutes  of  N.  J.  by 
Phillips  &  Boswell,  p.  71,"?  1  ;  Nixon's  Dig.  p.  209,  J  1. 

*  See  ante,  ch.  19,  J  22. 

'  Montgomery  v.  Bruere,  2  South.  865. 

5  WoodhuU  V.  Reid,  1  Harr.  128;  Yeo  B.'Mercereau,  3  Harr.  387  ;  Hartshorne  v. 
Hartshome,  1  Green's  Ch.  349  ;  Thompson  v.  Boyd,  1  Zab.  58  ;  g.  c.  2  Zab.  543  ; 
Hinchman  ...  Stiles,  1  Stockt.  Ch.  361  ;  Ibid.  454  ;  Furman  o.  Clark,  3  Stock*.  Ch. 
135.  [Vreeland  v.  Jacobus,  4  C.  E.  Green,  231  ;  Hays  ti.  Whitall,  13  N.  J.  Eq.  241  ; 
Campbell  ».  Campbell,  30  N.  J.  Eq.  4I5.'l 

7  Stelle  V.  Carroll,  12  Peters,  201  ;  Miller  v.  Stump,  3  Gill,  304  ;  Hopkins  v,  Fr»v, 


47-4  THE   LAW  OF  DOWER.  [CH.  XXII. 

the  law  was  changed  in  this  respect  by  the  act  of  1818.'  It  is 
held,  however,  that  this  statute  has  no  application  where  the 
mortgage  was  made  previous  to  its  enactment.^ 

18.  Tennessee. — In  Mclver  v.  Cherry,^  it  was  held  that  under 
the  act  of  1784,  equities  of  redemption  were  not  subject  to  dower. 
"  By  the  act  of  1784,"  the  court  said,  "  the  widow  is  only  dowa- 
ble  of  such  lands  as  the  husband  died  seised  and  possessed  of. 
But  he  did  not  die  seised  of  lands  which  had  been  conveyed  by 
him  to  another  by  a  mortgage  deed ;  and  therefore  the  widow- 
is  not  dowable  of  such  lands."  By  the  acts  of  1833  and  1836, 
however,  dower  was  given  in  all  equitable  inheritable  estates  ;* 
and  the  present  Code  of  Tennessee  expressly  extends  thfe  right 
to  equities  of  redemption.* 

19.  The  statute  of  Maine^  is  in  almost  the  same  language  as 
that  of  Massachusetts.    In  Illinois,^  Arkansas,"  Vermont'  Wiscort- 

2  Gill,  359.  See,  also,  McCauley  v.  Grimes,  2  Gill  &  John.  318;  Chase's  case,  1 
Bland,  206  ;  Mayburry  v.  Brien,  15  Pet.  21. 

»  Act  of  1818,  ch.  193,  ?  1°  ;  1  Dorsey,  p.  701  ;  1  Md.  Code,  p.  325,  §  5.  [Rev. 
Code  1878,  p.  397.]  Hopkins  v.  Frey,  2  Gill,  359;  Miller  v.  Stump.  3  Gill,  304; 
Mantz  V.  Bnchanan,  1  Md.  Ch.-  Decis.  202  ;  Chew  v.  Farmers'  Bank,  9  Gill,  361. 
[Bank  of  Commerce  v.  Owens,  31  Md.  320.] 

»  Hopkins  v.  Frey,  2  Gill,  359 ;  Mayburry  it.  Brien,  15  Pet.  38. 

'  Mclver  v.  Cherry,  8  Humph.  713.     See  ante,  ch.  2,  ?  16. 

*  Act  of  1823,  ch.  37  ;  Act  of  1836,  p.  265  ;  Caruth.  &  Nich.  p.  265,  ?  4.  And  see 
Lewis  V.  James,  8  Humph.  537. 

'  Code  Tenn.  (1858,)  p.  473,  §  2.399.  [Stat.  Tenn.  1871,  ?  2399.  See  Tarpley 
V  Gunnaway,  2  Coldw.  245  ;  Turbeville  v.  Gibson,  5  Heisk.  565  ;  Boyer  v.  Boyer,  1 
Coldw.  12  ;  James  v.  Fields,  5  Heisk.  394.] 

'  Rev.  Stat.  Maine,  1840-41,  p.  393,  ch.  95,  tit.  7,  ?  15  ;  Rev.  Stat.  1857,  p.  606, 
ch.  103,  g  14.  [Rev.  Stat.  1871,  p.  758,  g  19.]  See,  also,  the  following  cases  to  the 
same  effect :  Nason  v.  Allen,  6  Greenl.  243 ;  Smith  v.  Eustis,  7  Greenl.  41  ;  Carll  v. 
Butman,  Ibid.  102  ;  Hobbs  v.  Harvey,  4  Shep.  80  ;  Campbell  u.  Knights,  11  Shep. 
332;;  Gage  v.  Ward,  12  Shep.  101  ;  Gammon  v.  Freeman,  31  Maine,  243  ;  Littleficld 
V.  Crocker,  30  Maine,  192  ;  Manning  v.  Laboree,  33  Maine,  343  ;  Simonton  ».  Gray, 
34  Maine,  50  ;  Smith  v.  Stanley,  37  Maine,  1 1  ;  Young  v.  Tarbell,  37  Maine,  509  ; 
Grant  i>.  Dodge,  43  Maine,  489  ;  Wilkins  v.  French,  20  Maine,  111;  Moore  v.  Rol 
lins,  43  Maine,  493  ;  Barbour  v.  Barbour,  46  Maine,  9.  [Wing  v.  Ayer,  53  Me.  138  ; 
Hatch  V.  Palmer,  58  Me.  271.] 

T  Act  of  March  3,  1845,  1  Purple's  Dig.  494,  ch.  2,  Dower  ;  I  Stat.  111.  (1858,)  p. 
151,  ?J  3,  4,  5.  [Kurd's  Rev.  Stat.  1880,  p.  425,  J  3.]  Sisk  v.  Smith,  1  Gilm.  506  , 
Blain  ».  Harrison,  11  111.  384  ;  Gold  v.  Ryan,  14  111.  53.  [See  Burson  v.  D,ow,  65 
III.  146.] 

8  Ark.  Rev.  Stat.  337,  ??  4,  5,  6  ;  Dig.  Stat.  Ark.  (1848,)  p.  445  ;  Dig.  Stat. 
Ark.  (1858.)  p.  451.      [Rev.  Stat.  1874,  ?  2213.] 

»  Verm.  Rev.  Stat.  289,  §§  2,  3,  4  ;  Comp.  Stat.  Verm.  p.  362,  ?g  2,  3,  4.  [Rev 
Laws  Vt.  1880,  ?  2216.]     Danforth  v.  Smith,  23  Venn.  247. 
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sin,^  Mississippi*  Michigan,^  Indiana*  Minnesota,'^ and  the  District 
of  Columbia,^  similar  enactments  are  ili  force.  In  Ohio,''  dower 
is  given  by  statute  in  all  equitable  estates,  including  equities  of 
redemption.  In  Kentucky,^  also,  the  right  is  recognised  by- 
statute,  and  is  well  settled  by  the  adjudged  cases. 

20.  Dower  is  also  allowed  in  equities  of  redemption  in  Penn- 
sylvania,^ Connecticut,^"  South  Carolina,^^  Alabama,^^  Virginia^^  Rhode 

1  Wis.  Rev.  Stat.  333,  §§  3-6  ;  Rev.  1858,  p.  546,  gj  3-6.  [Rev.  Slat.  Wis.  1878, 
p.  626.] 

'  Hatch.  Missis.  Code,  622,  ?  7  ;  Rev.  Code,  1857,  p.  468.  [Dower  has  since 
been  abolished  in  Mississippi.]  Whitehead  v.  Middleton,  2  How.  Missis.  692  ;  Wool- 
ridge  V.  Wilkins,  3  How.  Miss.  360 ;  Rutherford  v.  Munce,  Wallier,  370.  [See  Mc- 
Lean V.  Ragsdale,  31  Miss.  701  ;  Pickett  v.  Bncknor,  45  Miss.  226  ;  Tucker  v.  if'ield, 
51  Miss.  191. J 

»  2  Comp.Laws  Mich.  1857,  p.  851,  ch.  89,?§  3,  4,  5,  6.  [Comp.  L.  Mich.  1871, 
p.  1359,  I  3.]     Snyder  v.  Snyder,  6  Mich.  470.     [See  Newton  v.  Sly,  15  Mich.  391.] 

«  1  Rev.  Stat.  Ind.  1852,  p.  253,  I  31  ;  McMahan  ».  Kimball,  3  Blackf.  1 ;  Not- 
tingham 1).  Calvert,  1  Smith,  399  ;  8.  c.  1  Carter,  527  ;  Watson  v.  Clendenin,  6 
Blackf.  477  ;  Taylor  v.  McCrackin,  2  Blackf.  260. 

'  Stat.  Minn.  Rev.  1858,  p.  407,  H  3,  4.  [Dower  has  since  been  abolished  in  Min- 
nesota.] 

«  Rev.  Code  Dist.  Col.  .1857,  p.  185^  g  41  ;  pp.  199,  200,  2?  3.  * ;  P-  301,  ?  17. 
Before  the  passage  of  this  statute,  it  was  held  that  in  that  pare  of  the  District  of  Co- 
lumbia which  was  formed  from  Mainland,  the  common  law  prevailed,  and  that  dower 
could  not  be  had  of  an  equity  of  redemption,     Stelle  v.  Carroll,  12  Pet.  201. 

'  Rev.  Stat.  1854,  p.  329,  g  1  ;  1  Swan  &  Critchf.  p.  516,  ?  1.  [Rev.  Stat.  Ohio, 
1880",  vol.  i.  p.  1048,  J  4188.]  Rands  v.  Kendall,  15  Ohio,  671  ;  Taylor  v.  Fowler, 
*  18  Ohio,  567  ;  Carter  ».  Goodin,  3  Ohio  State,  75  ;  Davenport  v.  Sovil,  6  Ohio  State, 
459.  [Culber  v.  Harper,  27  Ohio,  464  ;  Fox  v.  Pratt,  Id.  512 ;  Unger  v.  Leiter,  32 
Ohio,  210;  Ketchum  v.  Shaw,  28  Ohio,  503;  Baker  v.  Fetters,  16  Ohio,  596.  See 
Folsom  V.  Rhodes,  22  Ohio,  435.] 

"  Ky.  Rev.  Stat.  393,  g  6 ;  Stanton's  Rev.  vol.  ii.  p.  26,  g  6.  [Rev.  Stat.  Ky. 
1873,  p.  527.]  McClure.D.  Harris,  12  B.  Mon.  261  ;  Tevis  v.  Steele,  4  Mon.  339  ; 
Brewer  v.  Van  Arsdale,  6  Dana,  204  ;  Willett  v.  Beatty,  12  B.  Mon.  172 ;  Harrow 
«.  Johnson,  3  Met.  Ky.  R.  578. 

»  Dubs  V.  Dubs,  7  Casey,  149  ;  Reed  v.  Morrison,  12  S.  &  R.  18.     And  see  Shoe- 
maker V.  Walker,  2  S.  &  R.  554. 
i»  Fish  V.  Fish,  1  Conn.  559.     [See  infra,  p.  617,  note.] 

"  Brown  v.  Duncan,  4  McCord,  346  ;  Stoppelbein  v.  Shulte,  1  Hill,  S.  C.  200 ; 
Keith  V.  Trapier,  1  Bailey's  Ch.  63  ;  Davidson  v.  Graves,  Ibid.  268  ;  s.  c.  Riley,  246  ; 
Hcne!,'an  v.  Harllee,  10  Rich.  ;Eq.  285;  Keckley  v.  Keekley,  2  Hill,  S.  C.  Ch.  250. 
But  before  the  Stat,  of  1791,  dower  in  equities  of  redemption  was  not  allowed  in  this 
State.     Verree  v.  Verree,  2  Brevard,  211. 

"  Clay's  Dig.  p.  157,  §  36.     [Code  of  Ala.  1876,  ?  ^232.]     Fry  v.  Merch.  In». 
Co.,  15  Ala.  810 ;  Eslava  v.  Lepretre,  21  Ala.  504  ;  Cheek  v.  Waldrum,  25  Ala.  152. 
"  Code  of  Va.  1849,  ?  1.     [Code  of  Va.  1873,  p.  853.]     Heth  o.  Cooke,  1  Rand. 
344  ;  Wheatley  v.  Calhoun,  12  Leigh,  264  ;  Daniel  ».  Leitch,  13  Gratt.  195. 
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Island,^  New  Hampshire,^  North    Cq/rolina^  Missouri*  Kansas' 
Oregon,^  loway  and  Oeorgia.^ 

Mortgages  for  years. 

21.  Although  by  the  common  law  dower  was  not  allowed  in 
the  equity  of  redemption  of  a  mortgage  in  fee,  yet  a  different 
rule  prevailed  with  respect  to  mortgages  for  years.  Where  a 
mortgage  was  for  years  onlj',  it  was  held  there  was  a  legal  rever- 
sion to  which  the  equity  of  redemption  was  knit,  and  that  of 
this  legal  reversion  the  widow  was  dowable.  And  as  it  is  a 
doctrine  of  courts  of  equity  that  every  person  having  an  interest 
in  the  reversion,  shall  have  a  corresponding  interest  in  the 
equity  of  redemption,  it  resulted  that  the  widow  of  the  mort- 
gagor in  such  case  was  entitled  to  redeem.'  The  rule  was  the 
same  whether  the  mortgage  were  executed  by  the  husband 
before  the  marriage,  or  by  the  husband  and  wife  jointly  during 
the  coverture.  In  either  case  the  privilege  of  redemption  was 
secured  to  her  by  the  law."* 

»  Rev.  Stat.  E.  I.  (1857,)  p.  503,  ?  1.  [Pub.  Stat.  R.  I.  1882,  p.  637.]  Math- 
ewson  V.  Smith,  1  Angell,  22.  [Peckham'  v.  Hawden,  8  R.  I.  160 ;  DeWolf  v. 
Murphy,  11  R.  I.  360.] 

2  Pinkham  v.  Gear,  3  N.  H.  163 ;  Moore  v.  Esty,  5  N.  H.  479  ;  Cass  v.  Martin,  6 
N.  H.  25  ;  Robinson  v.  Leavitt,  7  N.  H.  98  ;  Buljard  v.  Bowfers,  10  N.  H.  500  ;  Ros- 
siter  V.  Cossit,  15  N.  H.  38  ;  Clough  v.  Elliott,  3  Foster,  182  ;  Adams  u.  ^ill,  9  Pos- 
ter, 202 ;  Hastings  v.  Stevens,  Ibid.  564  ;  Woods  v.  Wallace,  10  Foster,  384 ;  Copp  |i 
V.  Hersey,  11  Foster,  317.     [Hinds  v.  Ballou,  44  N.  H.  619.] 

'  I  Rev.  Stat.  N.  C.  (1837,)  ch.  12,  §  6  :  Rev.  Code  N.  C.  (1855,)  ch.  118,  §  6. 
[Battle's  Rev.  Stat.  1873,  p.  839.]  Thompson  v.  Thompson,  1  Jones'  Law  Rep. 
430  ;  Klutts  V.  Klutts,  5  Jones'  N.  C.  Eq.  80 ;  Campbell  v.  Murphy,  2  Jones'  N.  C. 
Eq.  357.     [Greeny  v.  Pearce,  69  N.  C.  67.] 

<  Rev.  Stat.  Misso.  (1845,)  p.  430,  ?  1.  [Rev.  Stat.  Mo.  1879,  vol.  i.  p.  263; 
Atkinson.!).  Stewart,  46  Mo.  510  ;  Atkinson  ».  Angert,  Id.  515.] 

'  Comp.  Laws  Kansas,  (1862,)  p.  478,  J.  1.  [Dower  has  since  been  abolished  in 
Kansas.  ] 

«  Stat.  Oregon,  (1855,)  p.  405,  §?  3-6.     [Gen.  Laws  1874,  p.  584.] 

'  Revision  Iowa  Laws,  (I860,)  p.  420.  J  2477.  [McLain's  Stat.  Iowa,  vol.  i.  p. 
653.  See  Mooney  o.  Maas,  22  Iowa,  380  ;  Huston  ».  Secley,  27  Iowa,  183  ;  Mead 
V.  Mead,  39  Iowa,,  28.] 

8  Hart  V.  McCoUum,  28  Geo.  478.  [See  Ruit  v.  Billingslea,  44  Ga.  146,  306  ; 
Kinnebrew  t.  Mc.Whorter,  61  Ga.  33.  As  to  Florida,  see  McMahon  v.  Russell,  17 
Fla.  698,  and  Delaware,  see  Cornog  o.  Comog,  3  Del.  Ch.  407.] 

»  Park,  Dow.  140.  ' 

>»  Park,  Dow.  350,  351  ;  Palmes  v.  Dan  by,  Prec.  Ch.  137  ;  Banks  v.  Sutton,  2^. 
Wms.  716  ;  Swain  v.  Ferine,  5  John.  Ch.  482,  491  ;  Heth  v.  Cocke,  1  Rand.  344, 
346  ;  4  Kent,  46.  As  to  the  terms  upon  which  a  widow  may  rede,em,  see  post,  chap- 
ters 23  and  24. 


CH,  XXII.]  EQUITIES  OF   REDEMPTION,  ETC.  477 


Ustate  of  the  mortgagee  not  mbjed  to  dower. 

22.  At  common  law,  where  the  husband  was  a  mortgagee  in 
fee  and  the  condition  of  the  mortgage  had  become  broken,  his 
widow  was  permitted  to  recover  dower  in  the  courts  of  law,  upon 
proving  the  legal  seisin  of  her  husband  under  the  mortgage 
deed.  And  where  the  estate  of  the  mortgagee  had  once  become 
absolute  by  breach  of  the  condition  of  the  mortgage,  no  subse- 
quent acceptance  of  the  mortgage  money,  nor  reconveyance  of 
the  lands  byxhim,  will  defeat  the  legal  title  of  his  widow  to 
dower.^  Hence  it  was  the  ancient  practice  in  mortgaging 
estates,  to  unite  a  third  person  with  the  mortgagee,  in  order  that 
by  the  joint  seisin  thus  created,  the  right  of  dower  of  the  wife 
of  the  latter  might  be  intercepted  and  prevented  from  attaching 
upon  the  estate.^  But  it  was  only  in  courts  of  law,  which 
regarded  nothing  but  the  legal  estate,  that  the  widow  of  a  mort- 
gagee was  held  dowable  of  the  lands  mortgaged.  Courts  of 
equity  proceeded  upon  a  different  principle,  and  it  was  an  estab- 
lished doctrine  with  them,  that  the  equity  of  a  mortgagor 
extended  against  persons  coming  in  by  every  species  of  title, 
and  consequently  that  the  claims  of  the  widow  of  a  mortgagee 
were  subject  to  his  right  of  redemption.  If,  therefore,  the  mort- 
gage had  been  redeemed,  a  court  of  equity  would  interpose  and 
restrain  her  from  prosecuting  her  legal  title,  even  after  she  had 
established  her  right  and  recovered  judgment  in  a  court  of 
law.' 

23.  In  this  country  it  is  universally  considered  that  the  widow 
of  a  mortgagee,  as  such,  has  no  right  of  dower.  And  as  a  mort- 
gage, before  foreclosure,  is  regarded  by  our  courts  for  most  pur- 
poses as  a  chattel  interest,  it  is  doubted  whether  the  wife  of  a  mort- 
gagee, where  the  latter  dies  before  foreclosure  and  entry,  though 
after  a  technical  forfeiture  of  the  mortgage,  be  now,  even  at  law, 
entitled  to  dower  in  the  mortgaged  estate.*  In  some  of  the  States 

'  Park,  Dow.  100  ;  4  Kent,  42  ;  Bro.  Dow.  pi.  1 1  ;  Vin.  Abr.  Dow.  (G.  2,)  pi.  S  ; 
Perk.  sec.  392 ;  Co.  Litt.  221,  a. 

2  Park,  Dow.  100 ;  4  Kent,  42  ;  Cro.  Car.  191. 

'  Nash.  V.  Preston,  Cro.  Car.  190  ;  Hard.  466  ;  Arg.  Cas.  temp.  Hardw.  400  ;  Noel 
f.  Jevon,  Freem.  43;  Bevant  v.  Pope,  Ibid.  71  ;  Hintou  «.  Hinton,  2  Ves.  Sr.  631, 
per  Lord  Hardwicke  ;  Park,  Dow.  101  ;  4  Kent,  42,  43 ;  1  Mad.  Ch.  512. 

*  4  Kent,  47  ;  Lambert,  Dow.  18  ;  1  Washb.  Real  Prop.  163,  J  15  ;  4  Dane's  Abr. 
671  ;  Crittenden  v,  Johnson,  6  Eng.  Ark.  94 ;  Foster  ».  Dwinel,  1  Amer.  Law  Reg. 
H.  8.  604;  Cooper!).  Whitney,  3  Hill,  (N.  Y.)  94,  100  ;  Eeed  v.  Shepley,  6  Vt.  602. 
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this  question  has  been  settled  by  statute.  Thus,  in  New  York, 
it  is  provided  that  a  widow  shall  not  be  endowed  of  lands  con- 
veyed to  her  husband  by  way  of  mortgage,  unless  he  has 
acquired  an  absolute  estate  therein  during  the  marriage.* 
Similar  enactments  are  in  force  in  Illinois,^  Arkansas,'  and  the 
District  of  Columbia.*  And  it  is  apprehended  that  this  rule  is 
adopted  in  practice  by  the  courts  of  most,  if  not  all  the  States 
of  the  Union.' 

'  1  N.  Y.  Rev.  Stat.  741,  g  7  ;  3  Eev.  Stat.  (5th  ed.)  p.  32,  ?  7.  [Rev.  Stat. 
1882,  p.  2197,  ?  7.] 

2  Act  of  March  3,  1845  ;  Purple's  Dig.  vol.  i.  p.  494,  Dower,  ch.  2,  J  6  ;  Stat,  111. 
(1858,)  p.  152,  ?  6.     [Kurd's  Rev.  Stat.  1880,  p.  425,  §  6.] 

»  Rev.  Stat.  Ark.  p.  337,  §  7  ;  Dig.  Stat.  Ark.  (1858,)  p.  452,  g  7.  [Rev.  Stat 
1874,  ?  2216.] 

*  Rev.  Code  Dist.  Col.  1857,  p.  200,  ?  5. 

•  4  Kent,  47  ;  1  Washb.  Real  Prop.  p.  163,  g  IS. 
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Dower  before  the  mortgage  becomes  absolvie. 

1.  Upon  the  principle  that  a  mortgagor  is  to  be  regarded  as 
the  owner  of  the  estate  mortgaged,  as  to  all  persons,  so  long  as 
there  is  no  breach  of  the  condition  of  the  mortgage,' it  was  held 
by  Chancellor  Walworth,  in  the  case  of  The  Bank  of  Ogdens- 
burgh  V.  Arnold,^  that  the  widow  of  the  mortgagor  is  entitled 
to  dower  in  the  estate,  even  as  against  the  mortgagee,  until  such 
time  as  he  shall  have  entitled  himself  to  a  sale  under  the  mort- 
gage. "  In  this  case,"  said  the  chancellor,  "  Mrs.  Arnold  joined 
with  her  husband  in  the  mortgage ;  and  of  course  her  dower 
interest  in  the  premises  is  pledged  for  the  paj'ment  of  his  debt, 
so  far  as  the  same  can  be  reached  and  applied  for  that  purpose 
under  a  decree  of  foreclosure  made  in  conformity  to  the  statute. 
Beyond  that,  the  complainants  have  no  equitable  claim  what- 
ever against  her  dower  interest  in  the  premises,  or  against  her 
personally.  When  she  joined  with  her  husband  in  this  mort- 
gage, payable  at  the  expiration  of  ten  years,  she  impliedly 


1  1  Billiard  on  Mortgages,  ch.  8,  and  cases  there  cited. 
•  The  Bank  of  Ogdensburgh  v.  Arnold,  5  Paige,  38. 


(479) 


480 


THE  LAW  OF  DOWER.  [CH.  XXJ.ll. 


reserved  to  herself  the  right,  in  case  of  his  death,  to  receive  so 
much  of  the  rents  of  the  premises,  remaining  unsold,  from  time 
to  time,  as  belonging  to  her  for  her  dower.  And  until  the  com- 
plainants have  entitled  themselves  to  a  sale  of  the  land  pledged 
by  her  as  a  security  for  the  debt  of  her  husband,  they  have  no 
lien,  either  at  law  or  in  equity,  upon  that  portion  of  the  rents 
and  profits  which  belonged  to  her." 

2.  The  case  of  Bullard  v.  Bowers'  was  decided  upon  the  same 
principle.     In  that  case  the  mortgage  contained  a  condition  in 
these  words :  "  Tlie  mortgagor  shall  provide  a  good  and  com- 
fortable home  in  the  dwelling-house  on  the  mortgaged  premises, 
and  a  good  bed  for  the  use  and  benefit  of  Asahel  Bullard  during 
his  natural  life;  and  also  pay  to  said  Asahel  three  hundred  dol- 
lars in  money,  at  such  times  as  he  may,  by  reason  of  old  age, 
or  infirmity,  be  under  the  necessity  of  the  same,  for  his  support; 
which  necessity,  as  well  as  the  amount  of  payments  at  different 
periods,  as  may  be  needed,  shall  he  determined  by  the  selectmen 
of  Dublin."    The  mortgagee  never  demanded  performance  of 
this  condition,  and  it  was  held  that  so  long  as  it  remained 
unbroken,  the  widow  of  the  mortgagor  could  not  be  debarred 
of  dower.     The  court  said :  "  It  is  apparent,  from  the  nature  of 
the  condition,  that  the  mortgagor,  or  his  assigns,  was  to  be 
suffered  to  retain  possession  of  the  premises  until  such'  time  as 
Bullard  should  make  claim  for  a  portion  of  the  dwelling-house 
and  such  other  beneficial  interest  as  was  secured  to  him  by 
the  mortgage.^    They  are,  therefore,  entitled  to  possession  until 
a  demand  is  made  by  Bullard  for  the  provision  secured  to  him. 
But  if  the  husband  or  his  representatives  have  a  right  to  such 
possession  until  such  contingency  occur,  the  wife  has  an  equal 
right  to  her  claim  of  dower  until  such  time.    The  widow  of  a 
mortgagor  is  entitled  to  dower  of  land  mortgaged,  or  the  equity 
of  redemption,  as  against  every  person  excepting  the  mortgagee 
or  those  claiming  under  him ;  and  whenever  the  mortgagor,  by 
the  tenor  of  the  conveyance  is  entitled  to  possession  until  condi- 
tion broken,  the  mortgagor  can  hold  against  the  mortgagee ; 
and  the  wife,  in  such  case,  is  entitled  to  her  dower  until  the 
mortgagees  enforced."' 

1  Bullard  v.  Bowers,  ION.  H.  500. 

2  Hartshorn  v.  Hubbard,  2  N.  H.  453;  Dearborn  r.  Dearborn,  9  N.  H.  117  ;  Flan- 
ders V.  Lamphear,  Ibid.  201. 

s  See,  also,  Danforth  v.  Smitli,  23  Verm.  247,  259.     [Tarpley  ».  Gunnaway,  2 
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Right  of  the  widow  to  redeem.. 

3.  It  was  settled  in  the  English  courts  of  equity  at  an  early- 
day,  that  as  to  all  charges  and  incumbrances  upon  the  hus- 
band's land  valid  and  effectual  against  the  wife,  which  were  in 
their  nature  redeemable,  there  was  conferred  upon  her,  by 
reason  of  her  interest  in  the  premises,  a  right  of  redemption.' 
In  the  English  practice  this  doctrine  was  regarded  as  par- 
ticularly applicable  to  mortgages  for  years,*  mortgages  in  fee,  as 
■i 

Coldw.  245  ;  James  v.  Fields,  5  Heisk.  394  ;  Perkins  ».  McDonald,  3  Baxter,  343  ; 
Pickett  V.  Bucknor,  45  Miss.  226  ;  Tucker  v.  Field,  51  Miss.  191.  See,  also,  Culber 
v.  Hai-pcr,  27  Ohio,  464 ;  Cockerill  v.  Armstrong,  31  Ark.  580 ;  Beady  v.  Hamm,  46 
Miss.  422.] 

'  Hitehins  v.  Hitchins,  2  Vem.  403 ;  Duke  of  Hamilton  v.  Lord  Mohun,  1  P.  Wms. 
118 ;  Banks  v.  Sutton,  2  P.  Wms.  716  ;  Palmes  v.  Danby,  Prcc.  Ch.  137  ;  Squire  v. 
Compton,  9  Vin.  Abr.  227  ;  2  Eq.  Ca.  Ab.  387  ;  Park,  Dow.  350,  351  ;  I  Mad.  Cli.  522. 

'  Ibid.  This  was  the  rule  as  against  the  heirs  or  devisees  of  the  husband,  but  a 
purchaser  from  the  husband  was  permitted  to  protect  his  estate,  and  entirely  defeat 
dower  by  taking  an  assignment  in  the  name  of  trustees,  at  the  time  of  his  purchase,  of 
an  outstanding  attendant  term  having  priority  in  date  to  the  inception  of  the  dower 
right  of  the  wife.  As  against  the  purchaser  the  widow  was  not  permitted  to  redeem. 
Thus,  in  Swannock  v.  Lyford,  (A-abler,  6  ;  8.  c.  under  the  name  of  Hill  v,  Adams,  2 
Atk.  208 ;  Butl.  Co.  Litt.  208,  8  ,  n.  1,)  the  complainant's  husband  being  seised  of  a 
freehold  estate,  subject  to  aterP'  >f  one  thousand  years,  standing  out  in  a  mortgagee 
by  virtue  of  a  mortgage  made  'yhis  father,  conveyed  the  inheritance,  for  a  valuable 
consideration,  to  the  defendart  ind  at  the  time  of  the  conveyance  the  defendant  took 
an  assignment  of  the  term  in  mortgage,  in  the  name  of  trustees,  to  wait  and  attend 
upon  the  inheritance.  Tbe  complainant,  the  widow  of  the  vendor,  brought  her  bill 
praying  to-be  admitted  to  redeem  the  mortgage  term,  and  upon  the  payment  of  her 
proportion  of  the  mortgnge-money,  to  be  let  in  to  her  dower  at  once,  and  not  be  com- 
pelled to  await  the  determination  of  the  term,  as  otherwise  she  would  be  entirely 
defeated  of  her  dower.  The  purchaser  had  notice  of  the  rights  of  the  complaijiant  at 
the  time  of  his  purchase,  but  it  was  nevertheless  held  by  Lord  Chancellor  Hardwicke 
that  she  could  not  redeem,  and  the  bill  was  dismissed.  His  ruling  was  principally 
-founded  on  the  case  of  Bodmin  ».  Vandebendy,  (I  Vem.  179,  356  ;  2  Ch.  Cas.  172  ; 
Prech.  Ch.  65  :  FTeem.  211  ;  Show,  P.  C.  69.)  This  doctrine  became  settled  law  in 
England,  (Wynn  v.  Williams,  5  Ves.  Jr.  130 ;  Manndrell  v.  Maundrell,  7  Ves.  Jr. 
567 ;  10  Ves.  Jr.  246 ;  Simpson  v.  Gntteridge,  1  Madd.  618  ;  Mole  v.  Smith,  1  Jac. 
&  Walk.  665  ;  1  Jac.  490 ;)  and  was  commonly  resorted  to  by  conveyancers  as  a 
means  of  protecting  purchasers  against  inriimbrances  and  defects  of  title.  (3  Sugden, 
Vendors,  68  ;  Park,  Dow.  371-93  ;  2  Greenl.  Cruise,  *179  :  Williams,  Real  Prop. 
418  ;  4  Kent,  87-93;  1  Washb.  Real  Prop.  311-13.)  And  it  was  also  extended  in 
favor  of  mortgagees  of  the  husband  where  the  wife  had  not  joined,  and  they  were 
thereby  enabled  to  protect  the  mortgaged  premises  against  dower.  (Wynn  v.  Wil- 
liams, 5  Ves.  Jr.  130  ;  Park,  Dow.  385.)  This  branch  of  the  Real  Property  Law  of 
England  abounds  in  complications  ;  but  the  rule  formerly  prevailing  has  been  greatly 
modified  by  recent  statute.  (8  &  9  Vict.  ch.  112,  g  2.  See  Williams,  Real  Prop. 
346  ;  4  Kent,  9th  ed.  93,  note  ;  1  Washb.  Real  Prop.  312.)  In  an  .early  case  decided 
VOL,  T. — 31 
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we  have  already  seen,  having  been  deemed  not  subject  to  dower.' 
But  when,  in  the  United  States,  the  right  of  the  widow  to  be 
endowed  was  extended  to  equities,  of  redemption  of  mortgages 
in  fee,  it  followed  as  an  incident  thereof  that  she  was  entitled  to 
redeem.  And  accordingly  it  is  the  general,  if  not  the  universal 
American  doctrine,  tliat  the  widow  may  redeem  the  husband's 
lands  from  an  existing  incumbrance,  and  thus  entitle  herself  to 
dower  even  as  against  the  mortgagee. 

4.  In  Bird  v.  Gardner,^  this  point  does  not  appear  to  have 
been  well  considered  by  the  court.  The  case  was  a  proceeding 
at  law  for  dower  by  the  widow  of  the  purchaser  of  an  equity 
of  redemption,  against  the  assignee  of  the  mortgage.  The 
court  determined  that  as  against  the  assignee,  until  redemption 
of  the  mortgage,  the  husband  of  the  demandant  had  no  seisin 
of  any  estate  of  which  she  was  dowable.  It  was  said,  however, 
that  if  the  mortgage  were  removed,  her  right  could  be  main- 
tained ;  and  it  was  intimated  that  her  remedy,  if  any  she  had, 
was  in  chancery  by  proceeding  to  compel  the  representatives  of 
her  husband  to  redeem ;  but  no  reference  was  made  to  the 
question  whether  she  might  exercise  the  privilege  of  redemption 
in  her  own  right.  But  in  Bolton  v.  Ballard,'  Parker,  C.  J.,  in  a 
general  discussion  of  the  right  of  dower  in  mortgaged  estates 
made  these  observations :  "  If  it  should  be  for  the  interest  of  the 
wife,  as  in  some  cases  it  may  be,  to  redeem  the  estate,  tliere  can 
be  no  good  reason  why  she  should  not  enjoy  an  estate,  which, 
but  for  an  incumbrance  which  she  has  removed,  would  always 
have  been  subject  to  her  claim."  And  the  right  of  the  widow 
to  redeem  was  declared  in  express  terms  in  Snow  v.  Stevens,^ 
and  affirmed  as  an  established  principle  in  Peabody  v.  Patten,' 
Gibson  V.  Crehore.'^and  in  several  other  Massacliusetts  cases.' 

T 

in  Virginia,  (Williamson  v.  Gordon,  5  Munf.  257,)  a  purchaser  who  had  satisfied 
an  outstanding  tmst  was  permitted  to  avail  himself  of  it  in  equity ;  but  it  is  believed 
thi^t  this  feature  of  the  English  laws  has  not  been  adopted  in  this  country.  4  Kent,  9th 
ed.  93 ;  1  Washb.  Real  Prop.  312,  313,  and  the  cases  and  statutes  referred  to  in  the 
text  of  this  chapter.     See,  also,  post,  chap.  24, 

»  Ante,  ch.  22  ;  Park,  Dow.  350. 

"  Bird  V.  Gardner,  10  Mass.  364. 

'  Bolton  V.  Ballard,  13  Mass.  227. 

*  Snow  V.  Stevens,  15  Mass.  278. 

'  Vp.abody  v.  Patten,  2  Pick.  517,  519. 

«  Gibson  V.  Crehore,  5  Pick.  146  ;  ».  i;.  3  Pick.  475. 

'  Walker  v.  Griswold,  6  Pick.  416  ;  Eaton  v.  Simonds,  14  Pick.  98:  Messiter  v. 
Wright,  16  Pick.  151,  153  ;  Van  Vronker  v.  Eastman,  7  Met.  157  ;  Lund  v.  Woods, 
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5.  This  principle  has  been  recognised  and  applied  in  the 
courts  of  most  of  the  United  States.'  The  general  doctrine 
appears  to  be  well  stated  in  Wheeler  v.  Morris,  where  the  court 
say  that  the  widow  of  a  mortgagor  "  is  directly  and  immediately 
interested  in  the  payment  of  the  mortgage  debt ;  that  so  long  as 
the  title  of  the  mortgagee  has  not  been  made  absolute  by  a  fore- 
closure which  is  effectual  to  cut  off  that  equity,  she  is  entitled 
to  pay  the  debt,  and  take  dower  in  the  premises ;  that  although 
she  can  not  set  up  a  claim  to  dower  as  against  the  mortgagee,  to 
impair  or  defeat  the  mortgage,  she  may  avail  herself  of  the  right 
which  she  has,  even  at  law,  as  against  all  others,  in  any  mode 
not  inconsistent  with,  but  in  affirmance  of,  the  mortgagee's 
interest,  and  in  equity  may  seek  a  redemption."* 

6.  In  this  connection  it  may  be  proper  to  observe  that  the 
right  of  the  widow  to  redeem,  exists,  not  only  where  the  hus- 
band was  seised  of  the  lands  prior  to  the  date  of  the  mortgage, 
but  also  in  those  cases  where  the  conveyance  to  the  husband, 
and  the  reconveyance  by  way  of  mortgage  to  the  grantor  to 
secure  the  unpaid  purchase-money,  are  concurrent  acts.  A 
simultaneous  conve)'ance  and  reconveyance  of  this  character 
are  usually  said  to  give  to  the  husband  an  instantaneous  seisin 

11  Met.  566  :  Draper  v.  Bakei",  12  Cash.  288  ;  McCabe  ».  Bellows,  7  Gray,  148  ;  1 
Allen,  269.  [In  Davis  v.  Wetherill,  13  Allen,  60,  a  bill  was  filed  on  behalf  of.  a  wife 
to  redeem  the  mortgage  of  her  insolvent  husband  during  fus  tifetime.  The  question 
raised  was  said  to  be  a  new  one,  and  it  was  decided  that  the  inchoate  dower  of  the  wife 
was  a  sufficient  interest  to  sustain  the  application.] 

1  4  Kent,  162  ;  Heth  v.  Cocke,  1  Rand.  344,  348  ;  Van  Duyne  ».  Thayre,  14  Wend. 
233  ;  B.  c.  19  Wend.  162  ;  Bell  u.  Mayor  of  New  York,  10  Paige,  49  ;  Wheeler  v. 
Morris,  2  Bosw.  S.  C.  524  ;  Denton  v.  Nanny,  8  Barb.  618  ;  Mills  e^.  Van  Voorhis, 
23  Barb,  125  ;  Cass  v.  Martin,  6  N.  H.  25,  26  ;  Bossiter  v.  Cossit,  15  N.  H.  38,  43 , 
Hastings  v.  St«vens,  9  Foster,  564 ;  Adams  v.  Hill,  Ibid.  202  ;  Furman  v.  Clark, 
3  Stockt.  Ch.  135  ;  Nottingham  v.  Calvert,  1  Carter's  Ind.  R.  527,  529 ;  Watson  v. 
Clendenin,  6  Blackf.  477  ;  Harrow  v.  Johnson,  3  Met.  Ky.  B.  578 ;  Reed  ».  Mor- 
rison, 12  S.  &  R.  18,  21  ;  Mathewson  v.  Smith,  1  Angell,  22;  Smith  ».  Eustis,  7 
Greenl.  41  ;  Carll  v.  Batman,  Ibid.  102;  Wilkins  b.  French,  20  Maine,  111  ;  Camp- 
bell V.  Knights,  24  Maine,  332;  Gage  ».  Ward,  25  Maine,  101,  103;  Simonton  v. 
Gray,  34  Maine,  50  ;  Danforth  v.  Smith,  23  Vermont,  247  ;  Campbell  v.  Murphy,  2 
Jones'  N.  C.  Eq.  357  ;  Daniel  ».  Leitch,  13  Gratt.  195  ;  Mantz  v.  Bnchanan,  1  Md.  Ch. 
Decis.  202  ;  Fry  ».  Merchants'  Ins.  Co.,  15  Ate.  810  ;  Wheatley  ».  Calhoun,  12  Leigh, 
264  ;  Stoppelbein  v.  Shnlte,  1  Hill,  S.  C.  200  ;  Henegan  v.  Harllee,  10  Rich.  Eq.  285  ; 
Snyder  v.  Snyder,  6  Mich.  470.  [McMahon  v.  Russell,  17  Fla.  698  ;  Kinnebrew  y. 
McWhorter,  61  6a.  33  ;  Wing  v.  Ayer,  53  Me.  138  ;  Ketchum  v.  Shaw,  28  Ohio,  503. 
See  Smith  u.  Gardner,  42  Barb.  357  ;  Bank  of  Commerce  u.  Owens,  31  Md.  320 ; 
Kissell.v.  Eaton,  64  Ind.  248.] 

*  Wheeler  v.  Morris,  2  Bosw.  524,  533. 
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only,  and  not  such  an  interest  in  the  premises  as  will  entitle  his 
widow  to  dower ;'  but  this  doctrine  is  to  be  understood  as  having 
reference  solel}'  to  the  rights  of  the  mortgagee  and  those  claim- 
ing under  him.  As  to  all  other  persons,  the  mortgagor  is 
Regarded  as  the  real  owner  of  the  lands,  and  his  wife  aS  being 
entitled  to  dower.  And  as  against  the  mortgagee,  the  right  of 
redemption  exists  precisely  as  where  the  mortgage  is  given  to 
secure  the  payment  of  an  ordinary  debt. 

7.  In  Holbrook  v.  Finney,^  where  the  principle  that  an  instan- 
taneous seisin  is  insufficient  to  confer  the  right  of  dower,  was 
first,  applied  in  Massachusetts,  to  the  case  of  a  simultaneous 
deed  and  mortgage,  the  equity  of  redemption  had  actually 
been  foreclosed,  and  it  followed  that  the  right  of  the  widow  to 
redeem  was  entirely  extinguished.  This  was  the  case,  also,  in 
Clark  V.  Munroe.'  In  Stow  v.  TifFt,^  the  premises  were  sold 
under  a  power  contained  in  the  mortgage.  In  Jackson  v.  Dewitt,' 
the  mortgage  had  been  executed  before  the  marriage,  and  after 
the  marriage  the  husband  had  released  the  equity  of  redemption 
to  the  mortgagee.  These  are  the  early  leading  cases  in  which 
the  point  was  determined,  and  in  none  of  them  did  the  ques- 
tion arise  as  to  the  widow's  right  of  redemption.  But  in  Bell  v. 
Mayor  of  New  York,*  in  which  the  chancellor  went  very  fully 
into  the  whole  subject  of  the  right  of  dower  in  equities  of 
redemption,  it  was  expressly  decided  that  the  widow  was  enti- 
tled to  redeem  notwithstanding  the  deed  and  mortgage  were 
executed  cotemporanously.  "  Where  a  deed  is  given,"  he 
remarked,  "  and  a  mortgage  upon  the  premises  is  executed  at 
the  same  time,  to  secure  the  whole  or  a  part  of  the  unpaid  pur- 
chase-money, it  is  considered  as  one  transaction  only  so  far  as  is 
necessary  to  protect  the  rights  of  the  mortgagee."'  And  after 
an  elaborate  review  of  the  authorities,  the  court,  in  Wheeler  v. 
Morris,  came  to  the  same  conclusion.  "  Our  conviction  is,"  they 
said,  "  that  the  only  substantial  difference  between  a  mortgage 

1  Ante,  ch.  12,-  5|  39-46.  2  Holbrook  v.  Finney,  4  Mass.  566. 

'  Clark  ».  Munroe,  14  Mass.  351. 

♦  Stow  V.  Tift,  15  John.  458. 

^  Jackson  v.  Dewitt,  6  Cow.  316. 

*  Bell  V.  Mayor  of  New  York,  10  Paige,  49.  See,  also,  House  v.  House,  Ibid.  158, 
164. 

7  In  Nottingham  v.  Calvert,  1  Carters'  Ind.  B.  527,  the  doctrine  that  a  widow  is  not 
dowable  as  against  a  mortgage  given  for  the  purchase-money,  was  applied,  but  in  that 
case,  also,  there  had  been  a  foreclosure. 
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for  purchase-money,  and  a  mortgage  for  any  other  debt,  as 
respects  the  right  of  dower,  is  this :  the  former  does  not  require 
execution  by  the  wife  to  become  binding  upon  her,  and  supe- 
rior to  her  right  of  dower  ;  the  latter  does.  And  in  each  case 
there  remains  vested  in  the  husband  an  equity  of  redemption, 
in  which  the  wife,  if  she  survive  the  husband,  may  have  dower, 
and  in  virtue  of  which,  she  is  entitled  to  redeem.'"  The  same 
rule  applies  where  a  mortgage  for  purchase-money  is  executed 
before  the  marriage.  The  contrary  was  held  in  Cunningham  v. 
Knight,'  but  this  case  was  overruled  in  Mills  v.  Van  Voorhis.' 

8.  In  Maine  the  rule  disallowing  dower  where  the  seisin  of 
the  husband  is  instantaneous  only,  has  been  the  subject  of  adju- 
dication in  several  recent  cases.  In  Gammon  v.  Freeman,*  the 
deed  and  mortgage  were  simultaneous,  and  the  mortgage  was 
subsequently  foreclosed.  Smith  v.  Stanley*  was  of  a  similar 
character.  In  that  case,  upon  default  of  the  condition  of  the 
mortgage,  the  mortgagee  sued  out  a  writ  of  entry,  and  obtained 
-possession  of  the  premises.  The  rule  above  referred  to  was 
applied,  and  dower  denied  the  widow  of  the  mortgagor  in  each 
of  these  cases.  This  doctrine  was  also  decla'red  to  be  law  in 
Grant  v.  Dodge.*  But  in  neither  of  these  cases — although  the 
general  doctrine  is  stated  rather  strongly  against  the  widow  in 
all  of  them — is  there  anything  to  be  found  impugning  her  right 
to  redeem.  On  the  other  hand,  her  right  in  this  particular  is 
distinctly  recognised  in  several  of  the  earlier  cases.  Thus,  in 
Smith  V.  Eustis,'  the  court  say  of  the  title  of  the  demandant's 
husband  that  he  "  had  only  an  instantaneous  seisin  of  the  legal 
estate,"  and  they  remark  that  a  seisin  of  this  character,  "  accord- 
ing to  the  decision  of  Holbrook  v.  Finney,  4  Mass.  561,  and  Stow 
V.  Tifft,  15  John.  458,  does  not  entitle  a  woman  to  dower ;  and 
so  the  law  seems  to  have  been  understood  and  administered  in 
Massachusetts  until  the  year  1816,  when  it  was  decided  in  the 
case  of  Bolton  v.  Ballard,  13  Mass.  227,  that  a  woman  was  dowa- 
ble  of  an  equity  of  redemption.  Since  which  time,"  they  add, 
"  the  same  principle  has  been  recognised,  and  is  now  established 

'  Wheeler  v.  Morris,  2  Bosw.  524. 

2  Cunningham  v.  Knight,  1  Barb.  399.     [And  seeBurson  v.  Dow,  65  111.  146.] 

»  Mills  V.  Van  Voorhis^  23  Barb.  125  ;  affirmed  in  the  Court  of  Appeals,  20  N.  Y. 
(5  Smith,)  412,  416  ;  Cunningham  v.  Knight  was  also  questioned  in  Blydenburgh  v 
Northrop,  13  How.  Pr.  K.  289. 

*  Gammun  ».  Freeman,  31  Maine,  243.  '  Smith  v,  Stanley,  37  Maine,  II. 

^  Grant  v.  Dodge,  43  Maine,  489.  ?  Smith  v.  Eustis,  7  Greenl.  41. 
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law  of  that  commonwealth."  In  conclusion,  th^y  approve  and 
follow  the  ruling  of  the  Massachusetts  courts.  This  decision  is 
supJ)orted  by  Wilkins  v.  French,'  and  by  the  late  case  of  Young 
V.  Tarbell.^ 

9.  In  Bullard  v.  Bowers,^  decided  in  New  Hampshire,  tho 
right  of  a  widow  to  redeem  lands  mortgaged  concurrently  with 
the  conveyance,  was  treated  as  a  settled  point.  So  in  Adams  v. 
Hill.*  And  in  the  Maryland  case  of  Mantz  v.  Buchanan,'  this 
doctrine  is  supported  in  its  fullest  extent. 

Extent  to  which  the  widow  must  redeem  as  against  a  mortgage. 

10.  A  mortgagee  can  not  be  compelled  to  accept  payment  of 
part,  only,  of  his  debt  and  surrender  a  proportionate  interest  in 
the  mortgaged  estate.'  If,  therefore,  a  widow  would  entitle  her- 
self to  dower  as  against  the  mortgagee,  she  must  pay  the  whole 
of  the  mortgage  debt,  and  thus  redeem  the  entire  premises. 
"A  mortgagee,"  said  Wilde,  J.,  in  Gibson  v.  Crehore,'  has  an 
undoubted  right  to  insist  on  his  whole  debt.  Nor  can  he  be  com- 
pelled to  be  redeemed  by  parcels,  for  by  thus  dividing  the  estate, 
the  income  or  value  of  the  whole  may  be  reduced.  The  rule, 
therefore,  is,  when  several  are  interested  in  an  equity  of  redemp- 
tion, and  one  only  is  willing  to  redeem,  he  must  p^ay  the  whole 
mortgage  debt;  and  the  others  interested  in  the  equity,  who 
refuse  to  redeem,  are  not  compellable  to  contribute ;  for  it  would 
be  unreasonable  to  compel  a  party  to  redeem,  when,  perhaps,  it 
might  be  for  his  benefit  to  suffer  the  mortgage  to  be  foreclosed. 
The  mortgagee,  however,  is  not  to  be  entangled  with  any  ques- 
tion which  may  arise  between  the  owners  of  the  equity,  in 
relation  to  contribution,  but  has  the  right  to  insist  on  an  entire 
redemption."  This  principle  is  stated  in  substantially  the  same 
terms  by  Walworth,  Chancellor,  in  Bell  v.  The  Mayor  of  New 
York.*  "  Where  the  mortgagee  insists  upon  payment  of  his 
debt,"  he  there  observes, "  as  a  condition  upon  which  the  owner 

1  Wilkins  ».  French,  20  Maine,  111.  s  Young  v.  Tarbell,  37  Maine,  509. 

»  Bnllard  v.  Bowers,  10  N.  H.  500.  *  Adams  v.  Hill,  9  Foster,  202. 

5  Mantz  V.  Buchanan,  1  Md.  Ch.  Decis.  202.    «  4  Kent,  163. 

'  Gibson  v.  Crehore,  5  Pick.  145,  151.  See,  also,  Eaton  v.  Siraonds,  14  Pick.  98  ; 
Messiter  ».  Wright,  16  Pick.  151,  153  :  Lund  ».  Woods,  11  Met.  566,  570  ;  Brown  v. 
Lapham,  3  Cnsh.  551,  554  ;  McCabe  v.  Bellows,  7  Gray,  148,  accord. 

*  Bell  V.  Mayor  of  N.  T.,  10  Paige,  49,  71.  As  to  the  extent  to  which  a  widow 
must  contribute  as  against  the  holder  of  an  ciiuity  of  redemption  who  has  redeemed,  see 
post,  chap.  24,  U  26-28. 
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of  the  general  or  of  a  particular  estate  in  the  mortgaged 
premises'  shall  be  permitted  to  redeem,  I  am  not  aware  of  any 
principle  upon  which  this  court  can  be  justified  in  requiring 
him  to  relinquish  the  possession  of  any  part  of  the  mortgaged 
premises,  and  to  receive  payment  of  a  proportion  of  his  debt, 
which  is  chargeable  on  that  part  of  the  premises,  in  periodical 
payments  during  the  life  of  the  party,  entitled  to  redeem.'"  In 
New  Hampshire,*  Maine,"  Rhode  Island,*  Indiana,^  Maryland,' 
and  Virginia,'  this  doctrine  has  been  recognised  in  numerous 
decided  cases.' 

Ride  where  Uie  husband  is  grantee  of  part,  only,  of  the  mortgaged 

premises. 

11.  In  Gibson  v.  Crehore,'  it  is  said  that  if  "  several  estates 
are  mortgaged  to  one  mortgagee,  and  the  mortgagor  afterwards 
conveys  the  estates  separately  to  different  persons,  although 
each  owner  of  the  separate  estates  may  redeem,  yet  it  can  only 
be  allowed  by  payment  of  the  whole  mortgaged  debt.  And  the 
party  so  redeeming  will  be  entitled  to  hold  over  the  whole  estate 
mortgaged,  until  he  shall  be  reimbursed  what  he  has  been  thus 
compelled  to  pay  beyond  his  due  proportion."  This  doctrine 
appears  to  have  been  applied  in  Mills  v.  Van  Voorhis."  In  that 
case  lands  were  mortgaged  for  the  purchase-money,  and  after- 
wards the  mortgagor  sold  portions  of  the  premises  to  diflerent 
persons.     It  was  decided  that  the  grantees  were  seised  of  the 

*  Accord.  Van  Dnyne  v.  Thayre,  14  Wend.  233,  236 ;  s.  c.  19,  Wend.  162 ; 
Wficeler  v.  Morris,  2  Bosw.  524  ;  Mills  v.  Van  Voorhis,  23  Barb.  125.  [Wing  v. 
Aver,  53  Me.  138;  McMahon  v.  Russell,  17  Fla.  698.] 

2  Rossiter  o.  Cossit,  15  N.  H.  38,  43  ;  Hasjjngs  v.  Stevens,  9  Foster,  564. 
?  Campbell  r.  Knights,  24  Maine,  332,  334  ;    Gage  v.  Ward,  25  Maine,  101,  103  ; 
Smith  ».  Kelley,  27  Maine,  237. 

*  Mathewson  v.  Smith,  1  Angell,  22,  27. 

'  McMahan  ».  Kimball,  3  Blackf.  I,  12  ;  Watson  v.  Clendenin,  6  Blackf.  477,  478  ; 
Nottingham  v.  Calvert,  1  Carter's  Ind.  B.  527,  529. 

5  Mantz  ».  Buchanan,  1  Md.  Ch.  Decie.  202;  Purdy  v.  Purdy,  3  Md.  Ch.  Decis. 
547. 

'  Wheatley  v.  Calhoun,  12  Leigh,  264  ;  Heth  v.  Cocke,  1  Band.  344,  346. 

'  See,  also,  the  following  English  authorities  bearing  upon  the  question  of  the  right 
of  the  mortgagee  to  insist  upon  full  payment  of  the  mortgage  debt :  Palmes  v,  Danby, 
Free.  Ch.  137  ;  Saville  v.  Saville,  2  Atk.  458  ;  Banks  v.  Sutton,  2  P.  Wms.  716  ; 
Elwys  V.  Thompson,  9  Mod.  396  ■/  15  Viner,  447  ;  Ex  parte  Carter,  Ambler,  733; 
Powell  on  Mortg.  392,  708,  709,  notes. 

»  Gibron  v.  Crehore,  5  Pick.  146,  per  Wilde  J. 
w  Mills  o.  Van  Voorhis,  23  Barb.  125. 
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equity  of  redemption  in  the  portions  conveyed  to  them,  and 
their  wives  were  respectively  entitled  to  dower  out  of  such' 
portions,  subject  to  the  payment  of  the  mortgage.  A  similar 
decision  was  made  in  Mantz  v.  Buchanan.'  But  in  Carll  v. 
Butman,^  the  widow  of  a  purchaser  of  a  part  of  the  mort- 
gaged premises  was  allowed  dower  upon  redeeming  a  propor- 
tionate part  of  the  mortgage  debt.  In  that  case,  however,  the 
assignee  of  the  mortgage  was  also  the  owner  of  the  equity  of 
redemption. 

12.  Cases  sometimes  occur  in  which  a  party  who  has  paid  off 
a  mortgage  may  be  subrogated  to  the  rights  of  the  mortgagee. 
Thus,  where  lands  were  purchased  in  common  by  two  vendees, 
and  they  jointly  executed  a  mortgage  upon  the  premises  to 
secure  a  portion  of  the  purchase-money,  and  one  of  them  died, 
and  the  survivor  paid  off  the  mortgage,  it  was  held  that  the 
latter,  in  equity,  was  entitled  to  be  subrogated  to  the  rights  of 
the  mortgagee,  to  the  extent  of  a  moiety  of  the  mortgage  debt, 
and  that  such  claim  by  subrogation  was  paramount  to  the  claim 
of  dower  of  the  widow  of  the  deceased  vendee.^ 

Rule  where  ih&  mortgagee  has  acquired  the  equity  of  redemption.* 

13.  Where  the  defendant  in  a  proceeding  for  dower  sets  up 
and  relies  upon  a  distinct  claim,  derived  either  from  the  mort- 
gagor or  the  mortgagee,  his  rights  may  generally  be  easily  ascer- 
tained, and  readily  determined.  But  there  is  a  class  of  cases 
more  difficult  of  solution,  arising  where  the  rights  of  both  mort- 
gagor and  mortgagee  meet  and  unite  in  the  same  person.  To 
this  class  belong  the  cases  in  which  the  mortgagee  has  become 
the  owner  of  the  equity  of  redemption,  and  they  frequently  pre- 
sent for  consideration  questions  of  great  practical  importance. 

14.  Several  cases  of  this  character,  involving  property  interests 
to  a  considerable  amount,  have  been  determined  in  the  courts 
of  New  Jersey.  The  first  of  these  is  Woodhull  v.  Reid.*  In 
that  case  the  demandant's  husband  purchased  certain  lands.sub- 
ject  to  an  outstanding  mortgage ;  he  afterwards  failed,  and  his 
assignee  sold  and  conveyed  the  equity  of  redemption  to  a  third 

>  Mantz  V.  Buchanan,  1  Md.  Ch.  Becis.  202. 

2  Carll  I'.  Butman,  7  Greenl.  102. 

*  Wheatley  v.  Calhoun,  12  Leigh,  264.     See,  also,  Pynchon  v.  Lester,  6  Gray,  314. 

'  See  ante,  |  .3,  note  2. 

»  Woodhull  V.  Reid,  1  Harr.  128. 
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person,  After  the  death  of  demandant's  husband  the  purchaser 
from  the  assignee  conveyed  the  lands  to  the  mortgagee,  who 
subsequently  conveyed  to  the  defendant.  It  was  held  by  the 
whole  court  that  the  demandant  was  not  entitled  to  dower,  upon, 
the  ground  that  in  the  hands  of  the  mortgagee  the  equity  of 
redemption  becam.e  merged  and  extinguished  in  the  mortgage, 
and  converted  into  a  legal  title.  The  court  referred  to,  but  did 
not  determine  the  question  as  to  her  right  to  dower  in  equity, 
upon  a  bill  to  redeem  pro  tanto.  After  this  came  Thompson  u 
Boyd,'  in  which  the  ruling  in  Woodhull  v.  Reid  was  relied  upon 
and  followed.  In  that  case  lands  incumbered  by  a  mortgage 
were  sold  at  executor's  sale,  and  bid  in  by  the  mortgagee.  Upon 
the  consummation  of  the  sale  the  mortgagee  released  the  exec- 
utors from  all  claim  on  the  bond  and  mortgage,  acknowledging 
that  he  had  received  the  amount  due  thereon,  and  paid  the 
balance  of  the  purchase-money  in  cash.  But  in  the  instrument 
of  release  he  declared  that  with  the  assent  of  the  executors  he 
retained  the  mortgage  as  a  muniment  of  title  to  the  lands  pur- 
chased. On  tliis  state  of  facts  it  was  contended  in  behalf  of  the 
demandant,  (the  widow  of  the  person  who  had  owned  the  equity 
of  redemption,)  that  the  mortgage  debt  was  satisfied  and  she 
entitled  to  dower.  And  Whitehead,  J.,  was  of  this  opinion,  but 
a  majority  of  the  court  held  otherwise.  "  Had  the  executors 
sold  and  conveyed  the  equity  of  redemption  to  any  other  than 
he  who  held  the  mortgage,"  said  Randolph,  J.,  "  the  seisin  of 
the  purchaser  would  have  been  simply  that  of  demandant's  hus- 
band, and  of  course,  dower  could  not  be  defeated  by  the  mort- 
gage, whether  it  was  outstanding,  paid  off,  or  transferred  to  the 
purchaser,  but  as  the  sale  and  conveyance  was  to  the  person 
who  held  the  mortgage,  his  legal  estate  under  it  became  perfect, 
and  extinguished  the  husband's  seisin,  and  the  demandant's 
dower;  for  although  a  court  of  law  may  discharge  a  bond,  or 
cause  satisfaction  to  be  entered  on  the  judgment  thereon/yet  the 
mortgage  might  be  detained  as  a  title  or  muniment  thereof, 
which  might  be  important  beyond  the  question  of  dower,  and 
so  long  as  he  retained  and  held  under  the  mortgage,  his  seisin 
was  paramount  to  demandant's  claim.     Whether  a  court  of 

1  Thompson  ».  Boyd,  1  Zab.  58.  [In  Duval  v.  Febiger,  1  Cincinnati  App.  Cas. 
268,  the  husband  gave  a  mortgage,  in  which  his  wife  joined,  releasing  Iier  dower.  The 
husband  afterwards  conveyed  this  equity  of  redemption  to  the  assignee  pf  the  mortgage, 
without  the  joinder  of  his  wife.  It  was  held  that  the  doctrine  of  merger  applied  and 
excluded  the  dowor  of  the  wife.  ] 
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equity  would  grant  relief  to  the  demandant  under  the  special 
circumstances  of  the  case  it  is  not  necessary  to  say,  but  I  do  not 
see  any  way  for  us,  sitting  as  a  coui't  of  law,  to  do  so." 

15.  The  case  was  taken  to  the  Court  of  Errors  and  Appeals, 
where  the  judgment  of  the  Supreme  Court  was  affirmed.  The 
court  said :  "  The  mortgagee  holding,  as  against  the  mortgagor, 
the  legal  title,  subject  only  to  the  condition  or  equity  of  redemj)- 
tion,  may  unite  that  equitable  interest  to  liis  legal  title,  either 
by  foreclosure  or  by  the  voluntary  release  or  conveyance  of  the 
mortgagor.  Such  union  of  the  legal  and  equitable  estate  extin- 
guishes, or,  as  the  phrase  is,  merges  the  equitable  in  the  legal 
estate,  and  the  latter  becomes  absolute.  The  estate  which  was 
before  a  fee  simple,  is  still  the  same,  but  it  is  relieved  of  the  con- 
dition or  equity  with  which  it  had  been  previously  incumbered. 
If  by  foreclosure,  the  condition  is  gone  for  all  purposes,  and  the 
estate  is  absolute  in  the  mortgagee.  If  by  conveyance  it  is  so 
at  law,  and  if  the  widow  has  any  right,  it  is  only  in  equity  to 
redeem  pro  tanto.  In  such  case  the  mortgagee  does  not  hold 
under  the  subsequent  conveyance,  but  under  the  mortgage,  and, 
the  equity  of  redemption  being  extinguished,  nis  title  is  para- 
mount to  the  dower  title  of  the  wife.  It  is  an  entirely  different 
case  where,  the  mortgage  having  been  discharged,  the  tenant 
can  rely  only  on  the  title  derived  from  the  husband.  He  who 
claims  under  the  husband  by  conveyance  during  coverture  will 
hold  subject  to  the  wife's  dower."  After  noticing  some  of  the 
views  urged  by  counsel  on  the  argument,  the  court  conclude : 
"  It  is  difl&cult  to  see  how  the  prior  or  subsequent  acquisition  of 
the  legal  title  under  the  mortgage  can  affect  the  doctrine  of 
merger,  which  is  said  to  be  inflexible  at  law.  Merger  is  said  by 
Mr.  Preston  to  be  the  conclusion  of  law  upon  the  union  of  two 
estates  :  Merger,  or  in  other  words  extinguishment,  is  the  effect, 
while  union  is  the  cause.  It  takes  place  when  a  greater  and  a 
less  estate  coincide  and  meet  in  one  and  the  same  person,  and 
an  instance  given  is,  when  tenant  for  years  obtains  the  fee ;  so 
when  legal  and  equitable  estates  unite,  the  equitable  must 
merge  in  the  legal.  But  it  is  the  union  of  the  two  estates  which 
is  described  as  causing  this  result,  and  which  seems  to  owe 
nothing  to  the  mere  order  of  acquisition  of  those  estates.  There 
is,  however,  nothing  in  the  case  itself  which  makes  it  necessary 
to  decide  whether  one  who  holds  the  equity  of  redemption  by 
conveyance,  mediate  or  immediate  from  the  husband,  can  pro- 
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tect  himself  from  dower  bj'  the  subsequent  purchiase  of  a  prior 
mortgage.  This  question,  though  discussed  as  part  of  the  gen- 
eral doctrine,  is  not  raised  by  the  case.  The  present  seems  to 
be  the  plain  case  of  the  equity  of  redemption  united  by  pur- 
chase to  the  prior  legal  title  of  the  mortgagee,  and  thus  extin- 
guished at  law."*- 

16.  If  there  be  any  doubt  or  question  as  to  the  correctness  of 
the  judgment  in  the  foregoing  case,  it  would  seem  to  be  respect- 
ing the  ground  upon  which  it  is  placed.  Where  there  is  a  fore- 
closure and  sale  of  mortgaged  premises  upon  a  mortgage  valid 
against  the  wife,  the  result  is  to  entirely  divest  her  of  all  claim 
upon  the  lands,  and  compel  her  to  look  to  the  surplus  proceeds 
of  the  sale,  if  any,  remaining  after  satisfying  the  ihortgage  debt. 
In  such  case,  also,  the  purchaser  takes  his  title  discharged  from 
the  mortgage  incumbrance.  The  debt  is  satisfied  from  the 
money  which  he  pays  for  the  lands,  and  the  lien  of  the  mort- 
gage is  extinguished.  His  title  is  derived  from  the  officer  who 
made  the  sale,  and  who  conveys  to  him,  not  the  equity  of 
redemption,  merely,  but  the  entire  fee  simple  estate.  If  the 
mortgagee  were  the  purchaser  at  such  sale,  it  is  supposed  he 
would  occupy  the  same  position  in  this  respect  as  any  other  pur- 
chaser. In  a  case  of  this  kind,  it  would  scarcely  be  claimed 
that  the  title  acquired  under  the  sale  merges  and  becomes  lost 
in  the  prior  legal  estate  held  tinder  the  forfeited  mortgage, 
and  that  the  latter  constitutes  the  true  subsisting  title  to  the 
lands.  And  as  the  law  is  understood  in  many  of  the  States,  a 
sale  of  the  real  estate  of  a  decedent  for  the  payment  of  his  debts,. 
by  his  personal  representatives,  has  the  same  effect  in  extin- 
guishing liens  upon  the  lands  sold,  whether  by  judgment  or 
mortgage,  as  a  sale  in  foreclosure ;  unless,  indeed,  the  proceed- 
ing for,  and  order  of  sale,  be  limited  to  the  equity  of  redemp- 
tion. And  where,  by  reason  of  a  power  contained  in  the  will, 
the  executor  is  authorized  to  make  sale  of  lands  for  the  payment 

1  Thompson  v.  Boyd,  2  Zab.  543.  And  see  opinion  of  Justice  Story  in  Dexter  v. 
Harris,  2  Mason,  531,  539.  In  Van  Duyne  v.  Tliayre,  19  Wend.  162,  the  Supreme 
Court  of  New  York  made  a  similar  decision  as  to  the  effect  of  a  release  to  the  mort- 
gagee by  the  mortgagor  of  the  equity  of  redemption.  The  equity  was  held  to  he  merged 
or  extinguished  in  the  title  conveyed  by  the  mortgage.  The  wife  of  the  mortgagor  had 
not  joined  in  the  release,  which  was  executed  during  coverture,  but  it  was  nevertheless 
held  that  she  had  no  remedy  at  law  against  the  mortgagee  who  was  in  possession  under 
his  title,  and  that  her  only  mode  of  relief  was  in  eqiiity  by  a  liill  to  redeem.  [In  Decker 
».  Hall,  1  Edm.  N.  Y.  Sel.  Cas.  279,  a  similar  decision  was  rendered.]  But  see  the 
case  of  Woods  v.  Wallace,  post,  ?  19. 
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of  debts  without  invoking  the  aid  of  a  probate  court,  a  sale 
made  in  virtue  of  such  power  would,  it  is  believed,  be  attended 
with  the  same  result.  The  fund  produced  by  the  sale  would 
represent  the  lands  sold,  and  to  that  the  mortgagee  or  other 
incumbrancer  would  be  compelled  to  look  for  the  payment  of 
his  debt.  For  a  misapplication  of  that  fund  the  remedy  of  the 
creditor  would  be  upon  the  official  bond  of  the  executor.  In 
Thompson  v.  Boyd,  doubts  having  arisen  as  to  the  power  con- 
ferred by  the  will,  an  act  of  the  legislature  was  passed  giving 
full  authority  to  make  the  sale  for  the  purpose  of  satisfying  the 
particular  mortgage  in  question  and  other  debts  of  the  testator. 
There  would  seem  therefore  to  be  good  reason  to  suppose  that 
the  purchaser  at  such  sale,  whether  he  were  a  third  person,  or 
the  mortgagee,  acquired  identically  the  same  title,  and  the  same 
rights  as  against  the  claim  for  dower,  as  if  the  sale  had  been 
made  under  a  decree  in  foreclosure  predicated  upon  the  mort- 
gage. If  this  be  so,  it  is  clea-r  that  the  widow  was  not  dowable 
of  the  lands,  but  of  the  surplus,  only,  in  the  hands  of  the  execu- 
tors. And  it  is  difficult  to  understand  upon  what  principle  the 
mortgage  was  to  be  treated  as  subsisting  after  the  debt  it  was 
intended  to  secure  had  been  paid,  or  how  the  title  acquired  by 
the  sale  became  merged  and  extinguished  therein. 

In  the  opinion  delivered  in  the  Court  of  Errors  and  Appeals, 
however,  the  court  maintained  that  as  the  testator  had  nothing 
but  an  equity  of  redemption  in  the  lands,  the  executors  had  no 
power  to  dispose  of  any  interest  beyond  that,  and  in  fact  that 
the  purchaser  acquired  nothing  more  by  the  sale.  Assuming 
this  to  be  so,  then  there  was  not  only  no  foreclosure  of  the  mort- 
gage, but  nothing  equivalent  thereto ;  and  as  the  executors 
could  no  more  deprive  the  widow  of  her  right  to  redeem  by  a 
sale  of  the  equity  of  redemption  to  the  mortgagee  than  by  a 
sale  to  any  third  person,  it  follows  that  she  was  as  fully  invested 
with  that  privilege  after  the  sale  as  before.  The  right  of  the 
widow  in  this  respect,  though  not  expressly  decided,  appears  to 
be  tacitly  admitted  in  the  opinions  delivered  in  both  courts. 
And  upon  a  bill  to  redeem,  full  payment  of  the  mortgage  debt, 
would  have  been  the  most  that  could  have  been  required  of 
her;  and  had  the  debt  been  small  as  compared  with  the  value 
of  the  equity  of  redemption,  the  principle  adopted  by  the  court 
^  would  have  operated  greatly  to  the  disadvantage  of  the  mort- 
gagee. 
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17.  Van  Vronker  v.  Eastman/  was  a  case  in-  wliich  the 
assignee  of  a  mortgage  purchased  in  the  mortgaged  premises 
on  a  sale  made  to  satisfy  a  mechanic's  lien.  The  widow  of  the 
mortgagor  filed  her  bill  to  redeem  and  for  dower.  The  court 
held  that  she  should  be  endowed  upon  paying  her  due  proportion 
of  the  mortgage  debt.  As  to  the  extent  to  which  she  was  required 
to  redeem,  the  court  said  :  "  If  the  plaintiff  had  an  estate  in  fee 
in  one-third  of  the  mortgaged  premises,  she  would  be  bound  to 
pay  one-third  of  the  mortgage  debt  and  interest.  But  as  she 
has  only  a  life  estate  in  the  dower,  the  payment  of  the  full  third 
part  would  be  unjust.  The  value  of  her  life  estate  is  to  be 
adjusted  by  taking  into  consideration  her,  age,  and  the  state  of 
her  health,  and  by  ascertaining  the  value  of  the  residue  of  the 
estate,  including  the  reversion  of  her  third  part ;  and  her  pror 
portion  of  the  debt  she  is  bound  to  pay  will  be  according  to  the 
proportional  value  of  her  estate  and  that  of  the  defendant." 
This  case  came  under  review  in  McCabe  v.  Bellows,^  in  which  it 
was  held  that  in  order  to  entitle  herself  to  dower,  as  against  a 
mortgagee,  the  widow  must  offer  to  pay  the  whole  amount  due 
on  the  mortgage.  "  In  Van  Vronker  v.  Eastman,"  the  court 
observed,  "  the  question  whether  the  plaintiff  should  pay  the 
entire  sum,  or  only  in  proportion  to  the  value  of  her  estate  in 
dower,  does  not  seem  to  have  been  raised.  The  prayer  of  the 
bill  was  that  the  plaintiff  might  be  at  liberty  to  redeem  the 
estate,  or  contribute  towards  the  redemption  thereof.  The 
question  discussed  was,  whether  the  plaintiff  should  also  pay 
her  proportion  of  the  amount  of  an  incumbrance  created  under 
the  lien  law,  and  for  which  the  estate  had  been  sold  under  the 
provisions  of  the  statute.  The  court  decided  that  the  widow 
was  not  bound  to  pay  any  proportion  of  the  lien,  but  that  she 
should  pay  towards  the  mortgage  in  proportion  to  the  value  of 
the  estate.  As  the  mortgagee  was  the  owner  also  of  the  equity, 
he  may  not  have  objected  to  this  course,  because,  if  she  paid  the 
whole  mortgage  debt  she  would  hold  the  mortgage  as  equitable 
assignee,  beyond  her  proportion,  and  the  defendant  would  have 
again  to  redeem  of  her.  .  .  .  There  would  seem  to  be  a  conflict 
in  the  doctrine  of  the  case  df  Van  Vronker  v.  Eastman  with  the 

»  Van  Vronker  v.  Eastman,  7  Met.  157. 

'  MeCabe  v.  Bellows,  7  Gray,  148.  [The  widow  cannot  maintain  a  writ  of  dower 
under  such  circumstances,  without  first  redeeming  ;  Sergeant  v.  Fuller,  105  Mass.  119. 
See  King  v.  King,  100  Mass.  224.] 
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prior  case  of  Gibson  v.  Crehore  and  the  subsequent  one  of  Brown 
V.  Lapham ;  but  it  is  reconciled  by  a  careful  view  of  the  facts  of 
the  cases."  In  Lund  v.  Woods,'  the  husband  of  the  demandant 
had  conveyed  his  equity  of  redemption  to  the  mortgagee  with- 
out her  release  of  dower.  In  her  bill  she  prayed  that  the  court 
would  inquire  and  determine  what  sum  it  was  just  and  equi- 
table that  she  should  pay  to  the  defendant  in  order  to  be 
allowed  to  redeem,  so  that  dower  in  her  right  might  be  set  out 
in  one-third  part  of  said  premises  ;  and  that,  upon  payment  of 
such  sum,  if  any,  dower  might  be  thus  set  out.  The  prayer 
of  the  bill  was  granted. 

18.  In  the  case  of  Campbell  v.  Knights,^  the  grantee,  upon 
receiving  his  deed,  mortgaged  the  premises  to  the  grantors  for 
the  purchase-money.  After  the  decease  of  the  former,  the  dower 
of  his  widow  was  regularly  assigned  in  the  premises,  and  the 
equity  of  redemption  of  the  deceased  was  sold  by  his  adminis- 
trator to  the  mortgagees,  the  conveyance  to  them  containing  a 
reservation  in  these  words :  "  Reserving  from  this  conveyance 
the  widow's  dower,  which  has  been  assigned  and  set  out  hereto- 
fore." The  question  presented  was,  whether  the  mortgagees 
were  entitled  to  recover  that  portion  of  the  estate  thus  assigned 
and  reserved  as  the  widow's  dower.  The  court  said  :  "  If  their 
mortgage  be,  therefore,  an  outstanding  and  subsisting  mortgage 
upon  the  estate,  they  will  be  entitled  to  recover,  and  the  widow 
must  redeem  it  to  be  restored  to  her  dower.  But  if  by  the  union 
of  the  two  titles  in  the  demandants,  the  incumbrance  on  the 
estate  was  extinguished,  they  will  not  be  entitled  to  recover. 
The  general  rule  is,  that  the  mortgage  may  be  considered  as 
still  subsisting,  when  it  is  for  the  interest  of  the  party  that  it 
should  be,  to  protect  himself  against  any  other  charge  or  incum- 
brance upon  the  estate.  When,  however,  it  would  be  inequita- 
ble, or  contrary  to  the  clear  intention  of  the  parties,  or  condu- 
cive to  fraud,  the  mortgage  is  regarded  as  extinguished.  In 
this  case,  as  the  sale  of  the  equity  was  made  by  an  administra- 
tor, it  must  be  presumed  that  he  conducted  legally,  and  that  he 
advertised  and  sold  the  estate  subject  to  the  widow's  right  of 
dower  in  the  premises.  If  others  than  the  mortgagees  had  pur- 
chased, they  must  have  paid  off  the  mortgage  to  have  relieved 
the  estate,  and  they  would  then  have  obtained  all  which  they 

I'Lund  V.  Woods,  11  Met.  566. 

*  Campbell  v.  Knishts,  24  Maine,  332.     [See  Lovejoy  o.  Yose,  73  Me.  46.] 
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purchased,  without  obtaiuing  an  assignment  of  the  mortgage 
and  claiming  a  contribution  from  the  widow.  The  demandants 
purchased  the  equity  subject  to  the  widow's  dower  in  the  estate, 
and  they  can  not  be  considered  as  equitably  entitled  to  stand 
in  a  more  favorable  position  than  other  purchasers  would  have 
done.  It  was  obviously  the  intention  of  the  parties  at  the  time 
of  the  sale  and  conveyance  that  the  widow  should  be  considered 
as  fully  entitled  to  her  dower  as  it  had  been  assigned ;  and  to 
consider  the  mortgage  as  subsisting  for  the  purpose  of  defeating 
that  dower,  would  be  alike  inequitable  and  contrary  to  the  inten- 
tions of  the  parties." 

19.  Woods  V.  Wallace'  is  another  case  in  which  the  assignee 
of  a  mortgage  had  purchased  the  equitj'  of  redemption  from  the 
administrator  of  the  mortgagor.  In  discussing  the  right  of  the 
widow  of  the  latter  to  dower,  the  court  went  fully  into  the  ques- 
tion as  to  the  extent  to  which  she  was  compellable  to  redeem. 
"Can  the  widow  be.  permitted  to  enjoy  any  interest  in  the 
premises,  excepting  upon  the  payment  by  her  of  the  whole 
Farley  mortgage  debt  to  the  defendant?  Or  may  she  entitle 
herself  to  be  endowed  of  any  part  of  the  estate  itpon  payment 
of  her  fair  proportion  of  the  debt,  according  to  her  dower 
interest?  The  bill  and  answer  show  that  the  defendant  set  off 
to  the  plaintiff  an  interest  in  the  premises  less  than  one-third 
part.  But  we  are  of  the  opinion  that  she  was  entitled,  upon 
making  her  proper  contribution,  to  a  greater  sliare  or  interest. 
Upon  payment  of  her  proper  fehare  of  the  debt,  she  was  entitled 
to  be  let  in  upon  her  dower  in  the  same  manner  in  which  she 
would  have  been  entitled  if  she  had  never  incumbered  the  estate 
by  the  execution  of  the  mortgage.  If  we  look  at  the  exact  rela- 
tion of  the  several  parties  to  the  estate,  we  think  the  rights  of 
each  will  be  apparent.  The  defendant,  in  the  first  place,  pur- 
chased the  Farley  mortgage,  and  it  was  assigned  to  him  upon 
his  paying  the  amount  of  it.  He  subsequently  purchased  the 
right  which  Aaron  Woods  had  at  his  death  to  redeem  the 
premises.  After  the  purchase  of  the  equity  of  redemption,  as 
we  conceive,  he  stood  in  the  same  position,  and  had  the  same 
rights  which  he  would  have  had  if  he  had  first  purchased  the 
equity  of  redemption,  and  afterwards  had  paid  the  amount  of 
the  mortgage,  or  had  taken  an  assignment  of  it.  In  either  case 
he  would  be  in  equity  and  in  law  the  purchaser  and  owner  of 

I  Woods  V.  Wallace,  10  Foster's  N.  If.  Hep.  384. 
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the  mortgage  by  way  of  redemption.    The  plaintiff  also  has 
the  same  rights  in  the  estate  that  she  would  have  had  if  the 
purchase  of  the  equity  had  been  made  by  the  defendant  in  the 
first  instance,  and  the  mortgage  afterwards.    She  has  an  interest 
in  the  estate  mortgaged,  she  having  executed  a  mortgage  deed, 
only,  and  not  an  absolute  deed  to  the  mortgagee.    Having  an 
interest  in  the  premises,  she  has,  like  all  other  parties  thus 
situated,  a  right  to  redeem.     That  is  a  universal  principle. 
What  is  she  to  do  to  entitle  herself  to  redeem,  or  how  is  she  to 
avail  herself  of  her  right  to  redeem  ?    The  defendant;  when  he 
purchased,  and  so  long  as  he  held  the  mortgage  interest,  only, 
of  Farley,  was  entitled  to  receive  of  the  plaintiff,  or  of  any  one 
holding  the  equity  of  redemption,  the  entire  sum  secured  by 
the  mortgage.    There  was  no-  principle  of  law  or  equity  that 
could  conflict  with  that  right.     Upon  no  ground  could  the  plain- 
tiff, or  any  other  one  holding  the  equity  of  redemption,  redeem, 
short  of  a  payment  of  the  entire  sum  secured  by  the  mortgage. 
But  when  the   defendant  purchased   the  equity,  she  became 
entitled,  as  against  him,  to  be  endowed  of  one-third  part  of  the 
premises,  upon  contributing  her  just  proportion  of  the  mortgage 
debt,  according  to  the*  value  of  her  interest.     We  think  it  would 
be  idle  to  hold  that  the  defendant  was  entitled  to  receive  the 
whole  amount  of  the  mortgage  before  the  complainant  could 
be  let  in  upon  her  dower  estate ;  for  if  she  should  so  pay  the 
amount  of  the  mortgage,  she  would  clearly  be  entitled  to  the 
whole  premises  until  contribution  should  be  made  to  her  by 
the  defendant.    The  estate  of  each  in  the  land  was  liable  for  the 
whole  mortgage  debt.     He  could  avail  himself  of  the  equity  of 
redemption  purchased  by  him  at  the  administrator's  sale,  in  no 
other  way  than  by  contributing  his  fair  proportion  of  the  mort- 
gage debt.    Why,  then,  should  she  be  driven  to  the  idle  cere- 
mony of  paying  the  whole  mortgage,  thereby  giving  the  defend- 
ant the  right  to  regain  his  interest  in  the  premises  by  refunding 
to  her  his  share?    Such  a  course,  we  think,  is  not  required,  nor 
is  it  in  accordance  with  well-considered  decisions  in  like  cases. 
Perhaps  another  view  of  the  case  may  be  taken,  leading  to  the 
same  result.     The  purchase  of  the  interest  of  Aaron  Woods  in 
the  estate,  that  is,  of  the  equity  of  redemption,  may  well  be 
considered  as  an  extinguishment  of  so  much  of  the  mortgage 
debt  as   shall   bear  the    same   proportion   to   the  whole  debt 
secured  by  the  mortgage,  as  the  value  of  that  interest  in  the 
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premises  bears  to  the  whole  interest  of  both  the  mortgagors — 
or  the  whole  estate.  Certainly  that  is  an  equitable  view.  It  is 
the  duty  of  a  purchaser  of  an  equity  to  redeem  from  the  mort- 
gage. If  he  holds  the  mortgage  it  should  be  considered  as 
extinguished  to  that  extent.  To  entitle  herself,  then,  to  be 
endowed,  the  complainant  must  pay  the  balance  to  the  defend- 
ant, or  offer  to  do  it.  This  she  did  offer  to  do.  And  so  upon 
paying  the  same  into  court,  after  its  amount  shall  be  ascertained 
by  an  auditor  or  master  appointed  for  the  purpose,  she  will  be 
entitled  to  have  her  dower  set  off  to  her  in  the  premises.'" 

20.  In  a  case  in  Michigan,  the  holder  of  a  mortgage  given  by 
husband  and  wife  became  the  owner  of  the  equity  of  redemp- 
tion, and  afterwards  conveyed  the  land  by  warranty  deed.  It 
was  held  that  as  against  the  grantee,  in  a  suit  by  the  wife  for 
dower  after  the  husband's  death,  she  was  entitled  to  a  third 
of  the  residue  of  the  whole  value  of  the  premises,  after  deduct- . 
ing  the  amount  of  the  mortgage.  It  was  further  heldithat  where 
the  equity  of  redemption  is  conveyed  to  the  assignee  of  the 
mortgage  under  such  circumstances,  it  creates  such  a  merger  as 
to  put  him  in  the  position  of  an  assignee  of  the  mortgagor,  and 
as  satisfying  the  mortgage  under  the  laws  of  that  State." 

21.  In  South  Carolina  it  is  held  that  dower  must  be  assessed 
on  the  actual  value  of  the  land,  subject,  only,  to  the  lien  of  the 
mortgage  incumbrance.  Therefore,  where  the  husband  sold  to 
a  mortgagee  to  whom  the  wife  had  relinquished  her  dower,  and 
in  order  to  giv§  an  unincumbered  title  it  was  agreed  that  the 
land  should  be  sold  under  a  decree  of  foreclosure,  the  mortgagee 
to  bid  it  off  if  it  did  not  exceed  the  stipulated  price,  and  to  pay 
the  difference  if  it  sold  for  less,  and  the  land  was  sold  accord- 
ingly, and  was  bought  by  the  mortgagee  for  less  than  the  stipu- 
lated price,  it  was  held  that  the  dower  must  be  assessed  on  the 
price  which  the  mortgagee  had  agreed  to  pay,  and  not  on  the 
price  for  which  the  land  was  sold  under  the  decree,  the  amount 
of  the  mortgage  debt  being  first  deducted.* 

Redemption  by  the  widow  a  condition  precedent  to  dower. 

22.  Where  a  mortgage  is  valid  and  effectual  as  against  the 

I  Woods  V.  Wallace,  10  Foster,  384.  [See  De  Lisle  v.  Herbs,  25  Hun,  485.] 
Compare  the  opinion  in  this  case  with  that  delivered  in  Thompson  i>.  Boyd,  ante,  \  15. 
[See,  also,  Hinds  v.  Ballow,  44  N.  H.  619.] 

«  Sayder  ».  Snyder,  6  Mich.  470  ;  2  Comp.  Laws  Mich.  (1857,)  J  2777. 

»  Keiih  V.  Trapier,  1  Bailey's  Ch.  63. 
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widow,  she  must  exercise  the  equitable  privilege  conferred  upon 
her,  and  actually  redeem  the  lands  before  she  can  have  an  as- 
signment of  her  dower.  If  she  fail  to  redeem  she  can  no  more 
be  endowed  as  against  the  mortgagee,  or  those  claiming  under 
him,  than  if  the  mortgage  deed  had  been  made  absolute.'  This 
principle  applies  with  especial  force  where  the  mortgagee  has 
entered  under  the  mortgage  for  forfeiture  of  the  condition. 
Where  this  is  the  case,  the  mortgagee,  or  those  invested  with 
his  rights,  may  successfully  defend  the  possession  in  a  court  of 
law  against  a  claim  for  dower,  and  the  widow  is  compelled  to 
go  into  a  court  of  equity,  where,  upon  redeeming,  she  may 
obtain  relief.^  In  some  cases,  the  proportion  which  she  should 
contribute  by  way  of  redemption  must  be  first  ascertained,  and 
fixed  by  decree.  Where  this  is  the  case,  payment  can  not  be 
made  before  instituting  the  proceeding,  but  when  the  amount 
has  once  been  determined,  the  court  will  require  it  to  be  paid 
before  ordering  an  assignment  of  dower.'  It  follows,  therefore, 
that  it  is  not  only  unnecessary,  but  impracticable  to  have  an 
assignment  of  dower  before  instituting  proceedings  to  redeem.^ 

Eight  of  a  widow  who  has  redeemed  to  be  reimbursed. 

23.  It  has  already  been  incidentally  stated  that  a  widow  who 
has  entirely  redeemed  a  mortgage  incumbrance,  or  who  has 
paid  more  than  her  proportion,  may  take  and  hold  possession 
of  the  mortgaged  premises,  as  against  those  whcise  duty  it  is  to 
contribute,  until  she  is  reimbursed ;  and  this  is  the  prevailing 
rule.  In  Palmes  v.  Danby,*  the  lord  keeper  allowed  a  dowress 
to  redeem  a  mortgage  on  land  which  had  descended  to  an 
infant,  subject  to  incumbrances,  by  paying  her  proportion  of 
the  mortgage  money,  and  to  hold  over  for  the  rest.    By  this  it 

'  Watson  V.  Clendenin,  6  Blackf.  477  ;  Gibson  v.  Crehore,  5  Pick.  146  ;  Brown  v. 
Lnpham,  3  Cush.  551,  554  ;  Cass  v.  Martin,  6  N.  H.  25  ;  Bossiter  v.  Cossit,  15  N.  H. 
;18  ;  Hastings  v.  Stevens,  9  Foster,  564.  [Sergeant  v.  Fuller,  105  Mass.  119  ;  Kin- 
nebrew  t.  McWhorter,  61  Ga.  33;  McMahon  v.  Russell,  17  Fla.  698;  Lovejoy  v. 
Vose,  73  Me.  46  ;  Graham  v.  Linden,  50  N.  Y.  547.] 

*  Van  Dnyne  v.  Thayre,  14  Wend.  233  ;  s.  c.  19  Wend.  162  ;  Thompson  o.  Boyd, 
2  Zab.  543  ;  4  Kent,  45. 

>  Gibson  v.  Crehore,  5  Pick.  146  ;  Danforth  v.  Smith,  23  Verm.  247  ;  Bell  v.  Mayor 
of  N.  T.,  10  Paige,  49  ;  Woods  v.  Wallace,  10  Foster,  384  ;  Van  Vronker  v.  Eastman, 
7  Met.  157. 

*  Gibson  v.  Crehore,  5  Pick.  146.  149. 

*  Palmes  v.  Danby,  Prec.  Ch.  1374     Tlie  mortirapc  in  this  case  was  for  years,  only. 
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is  understood  her  proportion  of  the  debt  was  to  be  borne  by  her 
dower  interest,  and  that  she  was  to  hold  the  land  in  the  charac- 
ter of  an  assignee  of  the  mortgage,  until  she  was  reimbursed  as 
to  the  residue  of  the  mortgage  debt.  In  Banks  v.  Sutton,'  Sir 
Joseph  Jekyll  gave  to  the  widow  her  dower  in  the  equity  of 
redemption  of  a  mortgage  in  fee ;  and  though  the  case  has  since 
been  overruled  in  the  English  courts,  in  respect  to  her  title  in 
such  a  case,  yet  upon  the  assumption  that  she  was  entitled,  the 
terms  of  the  decree  were,  no  doubt,  just,  and  ought  to  be  regarded 
as  authority.  In  that  case,  the  master  of  the  rolls  allowed  to 
the  widow  the  arrears  of  her  dower ;  she  to  allow  or  keep  down 
one-third  the  interest  of  the  mortgage  money  unsatisfied  at  the 
date  of  the  death  of  her  husband.  The  rule  generally  applied 
in  the  American  courts  is  in  conformity  to  the  principle  of  these 
decisions.' 

Foreclosure  and  sale  after  the  husband's  death. 

24.  The  statute  of  New  York  provides  that  where 

The  mortgagee,  or  those  claiming  under  him,  shall,  after  the  death  of  the  hus- 
band of  such  widow,  cause  the  land  mortgaged  to  be  sold,  either  under  a  power 
of  sale  contained  in  the  mortgage,  or  by  virtue  of  the  decree  of  a  court  of  equity, 
and  any  surplus  shall  remain  after  payment  of  the  moneys  due  on  such  mort- 
gage and  the  costs  and  charges  of  the  sale,  such  widow  shall,  nevertheless,  be 
entitled  to  the  interest  or  income  of  the  one-third  part  of  such  surplus  for  her 
life,  as  her  dower.* 

This  section  embodies  the  general  rule  regulating  the  righ 
of  dower  in  cases  where  a  foreclosure  and  sale  occur  after  the 
husband's  death.    Similar  enactments   are  in   force  in  Other 
States  and  in  the  District  of  Columbia.* 

'  Banks  v.  Sutton,  2  P.  Wms.  700. 

'  Swaine  ».  Ferine,  5  John.  Ch.  482  ;  Carll  v.  Butnam,  7  Greenl.  102  ;  Woods  b. 
Wallace,  10  Foster's  N.  H.  Bep.  384,  388  ;  Bell  17.  Mayor  of  N.  Y.,  10  Paige,  49  ; 
Gage  u.  Ward,  25  Maine,  101,  103;  McMahan  v.  Kimball,  3  Blackf.  1,  12 ;  Gibson 
v.  Crehore,  5  Pick.  146,  152  ;  Wilkins  v.  French,  20  Maine,  111  ;  4  Kent,  162. 

'  1  N.  Y.  Rev.  Stat.  pp.  740,  741,  ?  6  ;  3  N.  Y.  Rev.  Stat.  (5th  ed.)  p.  31,  §  6. 
[Rev.  Stat.  18S2,  p.  2196.] 

<  1  Pnrpte's  Dig.  III.  Stat.  p.  494,  ch.  2,  ?  5  ;  Stat,  of  111.  (1858,)  p.  152,  ?  5. 
[Kurd's  Rev.  Stat.  1880,  p.  425,  ?  5.]  Rev.  Stat.  Ark.  (1838,)  p.  337,  §  6  ;  Dig. 
Stat.  Ark.  (1858,)  p.  452,  ?  6.  [Rev.  Stat.  Ark.  1874,  J  2215.]  Rev.  Stat.  Wis. 
(1858,)  p.  546,  §  5 ;  Rev.  Stat.  Ky.  (1852,)  p.  393,  ?  6  ;  Stanton's  Rev.  Ky.  Stat. 
vol.  ii.  p.  26,  ?  6.  [Gen.  Stat.  Ky.  p.  530,  5  5.]  Code  of  Va.  (1849,)  p.  474,  §  3. 
[Code  of  Va.  1873,  p.  853,  ?  3.]  Stat.  Oregon,  (1855,)  p.  405,  ?  5.  [Gen.  Laws 
Oregon,  1874,  p.  584,  g  5.]  Rev.  Stat.  Minn.  (1858,)  p.  407,  ?  5  ;  2  Comp.  Laws 
Mich.  (1857,)  p.  851,  g  5.  [Comp.  L.  Mich.  1871,  p.  1360,  ?  5.]  Rev.  Code  Pist. 
Col.  (1857,)  pp.  199,  200,  |  4. 
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25.  There  are  many  reported  cases  in  which  this  rule  is  recog- 
nised and  enforced.  In  Smith  v.  Jackson  and  Titus  v.  Neilson 
it  is  said  that  upon  foreclosure,  the  right  of  dower,  in  equity, 
attaches  upon  the  surplus.'  So  in  Hawley  v.  Bradford,  the  rule 
was  declared  that  upon  foreclosure  and  sale  after  the  husband's 
death,  the  widow  is  entitled  to  the  value  of  a  life  estate  in  one- 
third  the  surplus  proceeds  of  the  sale,  after  deducting  costs  of 
the  foreclosure,  but  without  a  deduction  of  the  costs  of  the 
reference  to  settle  her  claim  to  the  surplus.^  In  Tabele  v.  Tabele, 
the  widow  of  a  mortgagor  was  made  party  to  a  bill  of  fore- 
closure. She  answered,  submitting  to  the  decree  of  the  court 
It  was  held  that  she  was  entitled  to  the  use  of  one-third  the 
surplus  after  satisfying  the  mortgage,  as  equitable  dower,  and 
to  her  costs  out  of  the  other  two-thirds.  The  third  assigned  her 
was  ordered  to  be  put  at  interest  for  her  benefit.*  In  Jennison 
V.  Hapgood,  dower  was  allowed  in  the  proceeds  of  a  sale  of  an 
equity  of  redemption  by  the  administrator  of  the  husband,  the 
proportion  assigned  for  dower  being  the  interest  on  one-third 
the  sum  for  which  the  equity  sold,  during  the  life  of  the 
Widow.*  That  dower  attaches  upon  the  surplus  in  case  of  fore- 
closure and  sale  after  the  death  of  the  husband,  was  also  held 
in  Mississippi.'  So  in  New  Jersey'  and  Ohio.''  In  case  of  such 
sale,  the  surplus  represents  the  equity  of  redemption,  and  it  is 
upon  that  surplus  dower  attaches.*  In  South  Carolina  the  same 
ruling  has  been  made.'  If  the  lands  sell  for  less  than  the  mort- 
gage debt,  it  follows  that  there  is  nothing  upon  which  dower 

1  Smith  V.  Jackson,  2  Edw.  Ch.  28  ;  Titus  v.  Neilson,  5  John.  Ch.  452. 
'  Hawley  v.  Bradford,  9  Paige,  200. 

*  Tabele  v.  Tabele,  1  John.  Ch.  45  ;  accord.  Mills  v.  Van  Voorhis,  23  Barb.  125. 
[Matthews  v.  Duryea,  ^5  Barb.  69.  A  conveyance  of  property  in  which  the  wife  joins 
subject  to  a  purchase-money  mortgage,  operates  as  an  extinguishment  of  her  dower  right 
as  to  any  surplus  money  remaining  after  a  foreclosure  of  the  mortgage  ;  Elmendorf  v. 
Lockwood,  57  N.  Y.  322.]     Keed  v.  Morrison,  12  Serg.  &  E.  18,  21. 

*  Jennison  v.  Hapgood,  14  Pick.  345. 

'  Kutherford  v.  Munce,  Walker,  370.     [Tucker  ».  Field,  51  Miss.  191  ;  Picket  w. 
Bucknor,  45  Miss.  226.]     And  see  Mantz  v.  Buchanan,  1  Md.  Ch.  Decis.  202.     [Mc-  ' 
Mahon  v.  Russell,  17  Fla.  698.] 

'  Hartshorne  o.  Hartshorne,  1  Green's  Ch.  349. 

7  Smith  V.  Handy,  16  Ohio,  237.  [See  Baker  v.  Fetters,  16  Ohio  St.  596  ;  State 
Bank  v.  Stinton,  21  Ohio,  509.] 

*  Hinchman  v.  Stiles,  1  Stockt.  361  ;  Ibid.  454;  Harrow  i.  Johnson,  3  Met.  Ky. 
Hep.  578. 

9  Keith  v.  Trapier,  1  Bailey's  Ch.  63 ;  Brown  v.  Duncan,  4  McCord,  34C.  .[So, 
also,  in  Tennessee;  Boyer  v,  Boycr,  1  Coldw  12;  Boyd  ».  Martin,  9  Heisk.  ?82 ; 
Ilollis  V.  HoUis,  4  Baxt.  524,  and  Delaware,  Cornog  v.  Cornog,  3  Del.  Ch.  407.] 
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can  attach.'  In  a  case  where,  after  assignijaent  of  dower,  the 
mortgagee  filed  a  bill  against  the  heir  and  personal  representa- 
tive of  the  husband  for  foreclosure  and  sale,  and  after  decree, 
the  commissioner,  not  being  able  to  sell  the  premises  for  a 
sum  suflBcient  to  pay  the  mortgage-money,  conveyed  them  to 
the  mortgagee  according  to  the  directions  of  the  decree,  it  was 
held  that  the  widow  of  the  mortgagor  was  not  under  these 
circumstances,  entitled  to  retain  her  dower  in  the  premises.* 

Foreclosure  and  sale  during  the  htusband's  lifetime. 

26.  A  question  of  much  interest  and  no  inconsiderable  prac- 
tical importance  arises  with  respect  to  the  right  of  a  wife  to 
have  her  contingent  dower  interest  in  equities  of  redemption 
protected  by  an  investment  of  a  just  proportion  of  the  surplus 
proceeds  of  a  sale,  where  proceedings  in  foreclosure  are  had  dur- 
ing the  lifetime  of  the  husband.  But  few  reported  cases  are  to 
be  found,  however,  in  which  this  question  was  made  the  subject 
of  judicial  consideration. 

27.  In  Titus  v.  Neilson,'  the  hpsband  and  wife  were  made 
parties  defendant  to  a  suit  in  foreclosure  founded  upon  a  mort-  ' 
gage  in  the  execution  of  which  they  had  joined.  The  husband  ' 
died  after  the  decree  was  rendered,  but  before  the  sale.  The 
chancellor  gave  the  widow  dower  in  the  surplus  remaining  after 
satisfying  the  decree,  but  he  placed  his  decision  upon  the  ground 
that  her  right  had  become  consummate  upon  the  death  of  her 
husband  before  the  sale ;  and  he  remarked,  parenthetically,  that 
it  was  clear  she  would  have  had  no  claim  upon  the  surplus  pro- 
ceeds, had  her  husband  been  living.  In  the  opinion  delivered 
by  the  vicie-chancellor  in  the  case  of  Bell  v.  The  Mayor  of  New 
York,^  he  observed  that  "  upon  a  sale  under  a  power,  in  the  life- 
time of  the  husband,  the  surplus  is  regarded  as  personalty  and 
may  be  paid  to  the  husband  ;*  and  upon  a  chancery  sale  the. 
husband  is  entitled  to  the  surplus  moneys," and  no  provision  is 
made  for  the  wife."    In  support  of  the  latter  proposition  he 

*  Nottingham  v.  Calvert,  1  Carter,  527.     [Robinson  v.  Shacklett,  29  Gratt.  99.] 
2  McMahan  ».  Kimball,  3  Blackf.  1 . 

'  Titus  V.  Neilson,  5  John.  Ch.  452.     See,  also;  Bell  v.  Mayor  of  New  York,  10 
Paige,  49,  where  the  husband  died  pending  the  suit  and  before  decree. 

*  Bell  V,  The  Mayor  of  New  York,  10  Paige,  49,  55.     [See  Reiff  v.  Horst,  55 
Md.  42.] 

*  Wright  V,  Rose,  2  Sim.  &.  Stn.  323. 
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cited  Titus  v.  Neilson,  but  upon  appeal  the  point  was  not  noticed 
by  the  chancellor.  In  Frost  v.  Peacock,'  the  husband  died  after 
sale  and  confirmation,  but  before  the  moneys  arising  from  the 
sale  had  been  distributed.  It  was  nevertheless  held  that  the 
widow  could  not  be  endowed  of  the  surplus.  The  vice-chancel- 
lor said :  "  But  if  that  deed  had  not  been  made,  it  would  be 
doubtful  whether  she  could  claim  dower  in  the  surplus  arising 
from  the  sale  in  foreclosure,  inasmuch  as  her  husband  was  liv- 
ing when  the  decree  was  made,  and  when  the  sale  took  place, 
and  for  a  considerable  time  afterward.  Titus  v.  Neilson,  5  J. 
C.  R.  452 ;  and  see  Hawley  v.  Bradford,  9  Paige's  C.  R.  200.  I 
think,  with  the  master,  that,  her  dower  is  cut  ofif  entirely." 

28.  But  in  Denton  v.  Nanny ,^  the  Supreme  Court  of   New 
York,  in  an  elaborate  opinion,  sustained  the  qlaim  of  the  wife 
to  liave  a  proportion  of  the  residuum  of  the  sale  invested  in 
such  manner  as  would  secure  to  her  the  enjoyment  of  her  dower 
interest  in  the  event  she  survived  her  husband.     In  that  case 
certain  judgment  creditors  of  the  husband  sought  to  have  their 
claims  satisfied  from  the  balance  of  the  moneys  remaining  after 
satisfying  the  rnortgage  debt,  and  insisted  that  inasmuch  as  the 
sale  had  taken  place  in  the  lifetime  of  the  husband,  the  contin- 
gent right  of  dower  of  the  wife  was  entirely  extinguished.   The 
court  refused  to  sustain  this  proposition.    They  said  :  "  Are  not 
the  equities  of  the  wife  as  strong  as  those  of  the  husband? 
During  coverture  she  is  often  without  the  means,  and  therefore 
without  the  ability  to  pay  the  mortgage  debt.     And  the  only 
real  protection  which  the  court  can  extend  to  her,  when  the  hus- 
band can  not  or  will  not  pay,  is  to  give  her  the  same  right  in 
the  surplus  proceeds  after  the  satisfaction  of  the  mortgage,  as 
she  had  in  the  mortgaged  premises  before  the  mortgage  was  , 
executed.    If  the  judgment  creditors  may  take  the  surplus,  so 
inay  the  husband.   Their  rights  as  against  the  wife  are  no  greater 
than  his ;  and  if  the  whole  surplus  is  to  be  handed  over  to  them, 
then  a  husband,  with  ample  means  at  his  command,  may  suffer 
a  foreclosure  and  sale  when  the  premises  are  oftentimes  of 
greater  value  than  the  mortgage  debt,  for  the  express  purpose 

of  freeing  the  estate  from  the  first  claims  of  the  wife 

Land  has  been  sold  in  which  the  wife  had  a  legal  interest,  which 
was  not  required  to  pay  the  mortgage  debt.  And  upon  the 
principle  of  equitable  conversion,  the  proceeds,  so  far  as   it 

1  Frost  V.  Peacock,  4  Edw.  Ch.  678.  !  Denton  v.  Nanny,  8  Baib.  618. 
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respects  her,  must  still  be  regarded  as  real  estate.  The  claim  of 
the  judgment  creditors  rests  upon  the  same  foundation.  Their 
interest  in  the  laud,  like  the  interest  of  the  wife,  has  been 
divested  by  the  sale  under  the  decree,  and  their  liens  attach  in 
equity  upon  the  proceeds  of  the  land  unnecessarily  sold,  in  the 
same  order  of  priority  as  they  existed  upon  the  land  before 

sale She  does  not  ask  to  have  the  money  put  into  her 

immediate  possession.  She  would  have  no  right  to  that ;  but 
she  insists  that  the  residuum  of  the  subject  mortgaged,  not 
required  to  satisfy  the  mortgage  debt,  whether  it  exists  in  lands 
unsold,  or  in  the  proceeds  of  land  sold  under  the  power  of  the 
court,  shall  be  so  appropriated  as  to  secure  her  dower  should 
she  survive  her  husband.  This  I  think  she  is  entitled  to  have 
done.  In  bringing  the  rights  of  the  wife  within  the  influence 
of  those  equities  which  the  courts  are  constantly  extending  to 
others,  no  injustice  is  done  to  the  husband  or  tcJ  his  judgment 
creditors  ;  for,  after  providing  a  security  for  the  wife,  they  have 
the  same  rights  in  the  surplus  as  they  had  in  the  lands  before 
the  sale  under  the  mortgage.'" 

29.  The  ruling  in  the  foregoing  case  was  approved  and  fol- 
lowed in  Vartie  v.  Underwood.^  "  The  next  exception  on  behalf 
of  the  creditors,"  say  the  court  in  the  latter  case,  "  raises  the 
question  whether  or  not  the  wife's  inchoate  right  of  dower  in 
the  husband's  land  follows  the  surplus  moneys  raised  by  a  sale 
in  virtue  of  the  power  of  sale  in  the  mortgage  executed  by  her 
with  her  husband,  and  should  be  protected  against  the  claims  of 
her  husband's  creditors.  The  referee  held  that  it  did,  and  that 
one-third  of  the  surplus  should  be  invested,  and  the  interest, 
only,  paid  to  the  creditors  during  their  joint  lives.  This  fol- 
lows the  decision  in  Denton  v.  Nanny.     Upon  this  point  I  shall 

>  Denton  v.  Nanny,  8  Barb.  618.  [See  Brackett  v.  Banm,  50  N.  Y.  8.] 
*  Vartie  v.  Underwood,  18  Barb,  562.  [The  doctrine  ae  stated  in  the  text  was  fol- 
lowed in  Vreeland  v.  Jacobus,  4  C.  E.  Greene,  231 ,  where  it  was  held  that  one  third 
of  a  surplus  fund  remaining  after  a  foreclosure  against  the  husband  should  be  invested, 
the  interest  upon  the  satne  to  be  paid  to  the  husband  or  his  creditors  for  his  life,  and  after 
his  death  to  his  widow  for  her  life.  In  Unger  ».  Leiter,  32  Ohio,  210,  a  similar  decis- 
ion was  rendered.  The  court  indicating  in  their  opinion  that  the  proper  course  under 
such  circumstances  is  to  award  a  gross  sum  to  the  wife  representing  the  value  of  her 
contingent  interest,  ascertained  according  to  flie  tables  of  recognised  authoi'ity,  although 
one-third  of  the  surplus  may  be  set  apart  to  secure  her  dower  if  such  an  arrangement 
does  not  prejudice  the  interests  of  other  parties.  See,  also,  Robinson  v.  Shacklett,  29 
Gratt.  99  ;  DeWolf  v.  Murphy,  1 1  B.  I.  630  ;  Tisdale  ».,  Risk,  7  Bush,  139 ;  Folsom 
V.  Rhodes,  22  Ohio,  435.] 
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repose  myself  on  the  authority  of  that  case  ....  and  ^m  con- 
tent to  adopt  it  until  it  shall  be  reversed  or  overruled  by  the 
court  of  dernier  resort." 

30.  The  reasoning  in  Denton  v.  Nanny  appears  to  be  founded 
in  good  sense,  and  the  conclusion  to  which  the  court  arrived  in 
accordance  with  substantial  justice.  It  may  be  somewhat  ques- 
tionable whether  courts  of  chancery,  in  the  exercise  of  their  ordi- 
nary equity  jurisdiction,  are  clothed  with  the  power  to  make  an 
order  of  the  character  entered  in  the  case  referred  to,  and 
whether  some  aid  from  the  legislative  authority  is  not  necessary 
to  its  legitimate  exercise.  But  whatever  argument  may  be  urged 
against  the  strict  legality  of  the  exercise  of  the  power,  there  can 
be  no  doubt  of  its  intrinsic  justice.  In  an  early  case  that  arose 
in  Virginia  under  the  act  allowing  dower  in  equitable  estates, 
the  hazards  to  which  the  dower  interest  of  the  wife  was  exposed, 
where  there  was  a  foreclosure  in  the  lifetime  of  the  husband, 
were  adverted  to,  and  the  mode  of  protection  adopted  in  Denton 
V.  Nanny  was  there  suggested.  "It  may  be  said,  though," 
remarked  Coulter,  J.,  "  that  this  right  is  contingent  during  the 
life  of  the  husband ;  but  if  she  was  a  party,  might  not  a  court 
of  equity,  on  his  failure  to  redetem,  very  properly  provide  a  set- 
tlement for  her,  equal  to  one-third  of  the  balance  of  the  pur- 
chase-money^ in  case  she  survived  ?  And  if  this  was  not  done, 
might  not  mortgages  for  small  sums  be  resorted  to,  in  order  to 
defeat  dower  rights;  the  wife  during  coverture  not  having  it  in 
lier  power  to  redeem  ?  .  .  .  .  It  may,  however,  be  well  worthy 
of  consideration,  how  far  it  may  be  the  duty  of  courts  in  such 
cases  as  that,  or  of  this,  if  they  are  alike  in  that  respect,  to 
direct  the  balance  of  the  purchase-money  to  be  paid  into  court, 
and  to  inquire  whether  there  be  a  Vife  entitled,  and  make  pro- 
vision accordingly.  This  I  merely  throw  out  for  consideration 
and  caution,  without  intending  to  be  understood  as  giving  any 
opinion  upon  it."'  Impressed  with  this  view,  no  doubt,  the  cod- 
ifiers  of  the  laws  of  the  District  of  Columbia  have  provided,  by 
express  enactment,  for  the  due  protection  of  the  interests  of  the 
wife,  where  a  sale  of  mortgaged  premises  is  made  in  the  hus- 
band's lifetime.    The  statute  there  in  force  declares  that 

When  any  real  estate  in  which  the  wife  has  her  dower  right  is  sold  in  the 
lifetime  of  her  husband,  under  a  deed  of  trust  or  mortgage  executed  by  the 
linsband  before  marriage,  or  in  which  the  wife  has  joined  with  privy  acknowl- 

>  Heth  V.  Cocke,  1  Band.  344. 
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edgment  certified  as  provided  in  chapter  48i  the  trustee  making  Buch  sale  shall, 
under  the  direction  of  the  Circuit  Court,  invest  one-third  of  the  proceeds  of 
sale  remaining  after  paying  off  the  incumbrances  that  are  valid  against  the 
wife,  80  that  she  may  have  secured  to  her,  in  the  event  of  her  surviving  her 
husband,  the  interest  thereon  for  the  remainder  of  her  life  frOm  the  date  of  his 
death,  free  from  any  liability  of  hia.^ 

Section  eighteen  of  the  same  act  provides  for  the  release  by 
the  wife  of  her  interest  in  the  fund,  and  for  its  payment,  in  the 
event  of  such  release,  to  the  husband,  or  a  third  person  for  his 
benefit.  The  release  is  required  to  be  executed  and  acknowl- 
edged as  in  cases  of  conveyances  of  real  estate. 

In  Virginia,  the  following  still  more  comprehensive  enactment 
is  in  force : 

Where  land  is  bonajide  sold  in  the  lifetime  of  the  husband,  to  satisfy  a  lien 
or  incumbrance  thereon,  created  by  deed  in  which  the  wife  has  united,  or 
created  before  the  marriage,  or  otherwise  paramount  to  the  wife,  she  shall  have 
no  right  to  be  endowed  in  the  said  land-.  But  if  a  surplus  of  the  proceeds  of 
sale  remain  after  satisfying'  the  said  lien  or  incumbrance,  she  shall  be  entitled 
to  dower  in  said  surplus,  and  a  court  of  equity  having  jurisdiction  of  the  case, 
may  make  such  order  as  may  seem  to  it  proper  to  secure  her  right.' 

The  statute  of  Kentucky  provides  that  where  there  is  a  sale, 
the  widow  shall  be  endowed  of  the  surplus,  unless  it  was  received 
or  disposed  of  by  the  husband  in  his  lifetime.^ 

Whdher  the  wife  is  barred  by  proceedings  in  foredosure  in  the  hus- 
band's lifetime  to  which  she  was  not  a  party. 

31.  The  weight  of  authority  appears  to  support  the  proposi- 
tion that  the  inchoate  right  of  dower  of  a  wife  is  not  extin- 
guished, nor  her  right  to  redeem  impaired  by  proceedings  in 
foreclosure  during  the  lifetime  of  her  husband,  unless  she  is 
made  a  party  thereto.  Vice-ChanCellor  Ruggles,  in  Bell  v.  The 
Mayor  of  New  York,*  intimated  very  clearly  an  opinion  to  this 

1  Rev.  Code  Dist.  Col.  (1857,)  ch.  70,  p.  301,  g  17. 

«  Code  of  Va.  (1849,)  p.  474,  ?  3.  [Code  of  Va.  1873,  p.  853,  ?  3.]  This  section 
was  reported  by  the  revisers  withoijt  the  last  clause,  so  as  to  conform  the  law  to  the  opin- 
ion of  the  majority  of  the  judges  in  Wilson  v.  Davisson,  2  Rob.  398.  The  legislature 
added  the  last  clause,  which  conforms  to  the  opinion  of  the  judge  who  dissented  in  that 
case. — Note  to  the  foregoing  section,  Va.  Code,  1849.     See  post,  ch.  25,  §  7. 

>  Riiv.  Stat.  Ky.  (1852,)  p.  893,  ?  6  }  Stanton's  Rev.  vol.  ii.  p.  25,  g  6.  [Gen!  Stat. 
1873,  p.  530,  §  5,] 

For  a  discussion  of  the  question  relating  to  the  effect  of  sales  in  partition,  in  the  hn«. 
band's  lifetime,  see  ante,  ch.  16,  J?  18-33. 

•  Bell  V.  The  Mayor  of  New  York,  10  Paige,  67'. 
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effect,  but  on  appeal  the  chancellor  deemed  the  consideration  of 
the  point  not  necessary  to  the  final  .decision  of  the  case.'  In 
Denton  v.  Nanny ,^  however,  the  question  was  fairly  presented, 
and  the  court  determined,  in  accordance  with  the  views  sug- 
gested by  the  vice-chancellor  in  the  case  above  referred  to,  "  that 
a  purchaser  under  a  decree  of  foreclosure  and  sale  in  equity,  in 
the  lifetime  of  the  husband,  where  the  wife  is  not  made  a  party, 
takes  the  estate  subject  to  her  equity  of  redemption.  That  to 
bar  her  right  to  redeem  she  is  a  necessary  party."  The  Superior 
Court  of  New  York,  in  the  recent  case  of  Wheeler  v.  Mooris,' 
came  to  a  similar  conclusion.  The  following  observations  are 
from  the  opinion  delivered  in  that  case :  "  Upon  general  princi- 
ples it  would  seem  quite  clear  that,  no  separate  interest  of  the 
wife  could  be  affected  by  a  suit  to  which  she  is  not  a  party. 
Her  husband  is,  in  reference  to  her  inchoate  right  of  dower,  in 
no  sense  her  representative.  The  doubt  which  has  been  thrown 
around  the  question  results  from  a  want  of  attention  to  the  same 
distinction  which  prevails  in  relation  to  the  right  of  the  plaintiff. 
At  law  the  mortgagee  could  maintain  his  possession  against  an 
action  for  dower.  When  he  was  in  lawful  possession,  she  had 
no  claim,  except  through  a  redemption  of  the  premises.  Hence 
it  is  said,  that  when  the  mortgagee  is  in,  by  entry  or  foreclosure, 
he  may  defend  himself  there,  and  the  consent  of  the  husband 
is  sufficient  to  enable  him  to  obtain  possession.  Such  a  posses- 
sion may  be  gained  through  a  foreclosure  in  the  lifetime  of  the 
husband,  although  the  wife  be  not  a  party.  Acquiring  all  the 
interest  of  the  husband,  is  sufficient  for  that  purpose.  Further 
than  this,  no  case  has  gone  which  has  fallen  under  our  observa- 
tion. But  a  possession  gained  does  not  of  itself  defeat  the  equity 
of  redemption :  it  may  be  defended  at  law  until  payment  of  the 
debt.  We  apprehend,  that  as  to  the  interests  of  all  persons, who 
are  not  parties  to  the  suit  for  foreclosure,  (either  directly  or  by 
representation,)  the  suit  is  wholly  inoperative.  Making  the  hus- 
band a  party  doubtless  has  the  same  effect  as  if  he  and  the  mort- 
gagee had  united  in  the  conveyance  to  the  purchaser,  under  the 
decree,  but  it  can  have  no  greater  effect." 

32.  Mills  V.  Van  Voorhis,  decided  in  the  Court  of  Appeals 


1  Bell  V.  The  Mayor  of  New  York,  10  Paige,  49,  56. 

!  Denton  v.  Nanny,  8  Barb.  618.     [See  Tibbetts  r.  Langley  Manufacturing  Co.,  12 
S.  Car.  465.] 
'  Wheeler  v.  Morris,  2  Bosw.  524. 
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after  the  determination  of  the  case  above  referred  to,  appears  to 
have  authoritatively  settled  the  question  in  New  York.  The 
case  first  came  before  the  Supreme  Court,  and  although  the 
mortgage  in  question  was  given  for  the  purchase-money  of 
the  lands,  that  court  followed  the  decision  in  Denton  v.  Nanny, 
and  held  that  in  order  to  bar  her  dower  the  wife  must  be  made 
a  party  to  the  proceeding  in  foreclosure.*  The  Court  of  Appeals 
were  of  the  same  opinion.  "  It  is  entirely  clear,  therefore,"  said 
Seldeu,  J.,  "that  if  the  wife  of  one  who  owns  real  estate  subject 
to  a  mortgage  given  for  purchase-money,  has  any  inchoate 
dower  rights  at  all,  in  respect  to  such  property,  these  rights, 
unless  by  virtue  of  the  statute,  could  not  be  affected  by  a  fore- 
closure suit  to  which  she  is  not  made  a  party ;  and  a  purchaser 
under  such  a  foreclosure  would  not  obtain  an  unincumbered 
title.  That  she  has  rights  of  this  description,  under  the  princi- 
ples uniformly  applied  to  mortgages  in  this  country,  is,  I  think, 

too  clear  to  be  denied These  views  accord  with,  and  are 

sustained  by  those  expressed  by  both  the  vice-chancellor  and 
chancellor  in  the  case  of  Bell  v.  The  Mayor  of  New  York,  so 
far  as  that  case  involved  the  questions  presented  here.  In  that 
case  the  foreclosure  was  not  completed  until  after  the  death  of 
the  mortgagor ;  and  hence  it  did  not  become  necessary  to  deter- 
mine the  effect  of  a  foreclosure  in  his  lifetime.  There  is  not  the 
slightest  reason,  however,  for  giving  to  such  a  foreclosure  any 
greater  efiFect  in  cutting  off  the  dower  rights  of  the  wife  of  the 
mortgagor,  than  to  one  which  takes  place  after  his  death.  The 
inchoate  rights  of  the  wife  are  as  much  entitled  to  protection  as 
the  vested  rights  of  the  widow.  Neither  can  be  impaired  by 
any  judicial  proceeding  to  which  she  is  not  made  a  party.""  , 

>  Mills  V.  Van  Voorhis,  23  Barb.  125,  S.  B.  Strong,  J.,  dissenting. 

'  Mills  V.  Van  Voorhis,  6  Smith,  (20  New  York,)  412.  See,  also,  Lewis  v.  Smith, 
5  Selden,  502.  [Boss  v.  Boardman,  22  Hun,  527.  In  Matthews  v.  Duryea,  45  Barb. 
69,  it  was  held  that  if  the  wile  is  made  a  party  but  does  not  appear  and  assert  her  claim, 
she  will  not  be  barred  by  any  decree  made  in  the  foreclosure  proceedings.  Sutherland, 
J.,  dissenting.  See,  also.  Smith  ti.  Gardner,  42  Barb.  357  ;  Brackctt  v.  Baum,  5D  N. 
Y.  8.  In  Biddick  v,  Walsh,  15  Mo.  519,  the  court  held  thata  foreclosm-e  against  the 
husband  alone  divested  dower.  In  Tennessee  it  is  not  necessary  that  the  husband's  title 
to  mortgaged  lands  should  be  formally  divested  by  a  foreclosure  proceeding  in  order  to 
exclude  the  interest  of  the  wife.  A  joint  sale  made  by  the  husband  and  the  trustee  will 
be  sufficient  for  the  purpose  :  Pillow  v.  Thomas,  I  Baxt.  1 20.  In  Ohio  it  seems  that  the 
wife  need  not  be  joined  in  a  suit  to  foreclose  a  purchase-money  mortgage  [  Folsom  ». 
Rhodes,  22  Ohio,  435.  The  question  appears  to  be  unsettled  in  Virginia  :  Robinson  r. 
Shacklett,  29  Gratt.  99.     In  Iowa  an  admiilistrator's  duly  authorized  sale  of  land  upon 
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33.  Upon  the  general  subject  of  parties  to  suits  in  equity, 
Judge  Story  says :  "  Courts  of  equity  adopt  two  leading  princi- 
ples for  determining  the  proper  parties  to  a  suit.  One  of  them 
is  a  principle  admitted  in  all  courts  upon  questions  affecting  the 
suitor's  person  and  liberty,  as  well  as  his  property,  namely, 
that  the  rights  of  no  man  shall  be  finally  decided  in  a  court  of 
justice  unless  he  himself  is  present,  or  at  least,  until  he  has  had 
a  full  opportunity  to  appear  and  vindicate  his  rights.  The  other 
is,  that  when  a  decision  is  made  upon  any  particular  subject- 
matter,  the  rights  of  all  persons  whose  interests  are  immediately 
connected  with  that  decision,  and  affected  by  it,  shall  be  pro- 
vided for  as  far  as  they  reasonably  may  be.'"  If  it  be  settled,, 
as  held  in  New  York,  that  a  wife  is  entitled  to  have  a  portion 
of  the  surplus  proceeds  of  a  sale  in  foreclosure  invested  for  her 
benefit,  it  would  seem  clear,  upon  the  principle  laid  down  in 
this  text,  that  she  is  a  necessary  party  to  a  proceeding  of  that 
character.  If  the  law.  give  her  a  right  to  any  part  of  the  fund, 
then  she  should  have  an  opportunity  to  assert  it,  and  to  protect 
herself  against  loss.  In  the  case  of  Heth  v.  Cocke,''. already  re- 
ferred to,  (ante,  sec.  30,)  the  court  remarked  that  they  were  not 
aware  of  any  case  in  which  it  had  been  held  necessary  to  make 
the  wife  a  party  where  the  suit  was  in  the  lifetime  of  the  hus- 
band; they  suggested,  however,  that  it  is  a  grave  question 
whether  it  is  not  the  duty  of  courts  of  equity  to  protect  her 
interest  by  some  sort  of  settlement  from  the  fund ;  and  whether, 
for  this  reason,  she  is  not  a  necessary  party.  But  they  left  both 
points  undecided.  Other  reasons  why  the  wife  should  have  her 
day  in  court  may  be  stated.  For  instance,  several  parcels  of 
real  estate  may  be  mortgaged,  either  of  which  would  be  sufii- 
cient  to  satisfy  the  debt.  A  due  regard  to  her  rights  would 
require  that  the  decree  should  be  so  shaped  as  to  preserve  to  her 
her  interest  in  the  parcels  not  necessary  to  be  sold.'  In  a  case 
where  the  mortgage  debt  was  payable  in  instalments,  and  the 
master  reported  that  the  amount  which  had  become  due  could 
be  satisfied  by  a  sale  of  one  parcel,  only,  of  the  premises  mort- 

which  there  is  a  mortgage  in  which  the  wife  joined,  has  tlie  same  effect  as  a  sale  made 
ander  foreclosure  proceedings,  and  the  purchaser  takes  the  land  clear  of  dower  :  Mead 
V.  Mead,  39  Iowa,  28  ;  contra,  if  she  did  not  join  in  the  mortgage :  Mooney  v.  Mass, 
22  Iowa,  380.     See  Benson  r.  Dow,  65  111.  146.]^ 

■  Story's  Equity  Pleadings,  i  72. 

«  Heth  r.  Cocke,  I  Rand.  344. 

*  Titus  V.  Neilson,  S  John.  Ch.  452. 
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gaged,  the  court  recognised  the  right  of  the  widow  to  insist  that 
the  sale  should  be  limited  to  that  parcel,  although  the  remain- 
ing parcels  might  be  insufficient  to  satisfy  the  residue  of  the 
debt  when  it  became  due.* 

34.  In  Bell  v.  The  Mayor  of  New  York,"  the  husband  died 
pending  the  suit  and  before  decree.  The  wife  was  not  made  a 
party  to  the  original  bill  nor  to  the  proceedings  for  revivor. 
The  chancellor  was  unhesitatingly  of  opinion  that  she  was  not 
bound  by  the  decree  rendered  in  the  case  against  the  heirs  and 
representatives  of  the  deceased,  and  allowed  her  to  redeem.' 

Terms  upon  which  a  dowress  may  redeem  where  there  has  been  a 
foreclosure  to  which  sfie  was  not  a  party. 

35.  This  subject  is  very  fully  discussed  by  Chancellor  Wal- 
worth in  Bell  v.  The  Mayor  of  New  York,^  and  his  conclusion 
in  the  premises  is  thus  expressed  :  "  The  adjustment  of  the 
equitable  rights  of  the  parties  becomes  more  complicated  in  this 
case,  from  the  circumstance  that  the  complainant  has  only  a 
life  interest  in  an  undivided  portion  of  the  premises,  and  that 
there  has  been  a  valid  foreclosure  as  to  every  other  estate  or 
interest.  And  the  statute  limiting  a  widow's  claim  for  arrears 
of  dower,  to  the  time  when  her  dower  is  demanded,  and  declar- 
ing that  she  shall  only  recover  the  arrears  for  six  years,  renders 
the  adjustment  of  her  rights  still  more  complicated.  Still  I 
think  the  rights  of  the  parties  can  be  adjusted  without  depart- 
ing from  the  general  principles  upon  which  the  court  permits  a 
redemption  in  other  cases.  In  the  ordinary  case  of  a  life  estate 
in  the  equity,  of  redemption  existing  in  one  person  and  the 
remainder  in  fee  belonging  to  another,  if  the  mortgagee  has 
foreclosed  the  equity  of  redemption  of  the  remainder-man,  but 
has,  through  inadvertence,  neglected  to  make  the  owner  of  the 
life  estate  a  party  to  the  foreclosure,  the  latter  can  not  claim 
possession  of  the  premises  during  the  continuance  of  his  life 
estate,  upon  paying  the  interest  on  the  amount  due  upon  the 
mortgage,  from  year  to  year,  for  life.  But  the  court  should,  in 
such  case,  direct  a  master  to  fix  a  gross  sum,  upon  the  principles 
on  which  the  present  value  of  a  life  annuity  is  calculated,  con- 

1  Bank  of  Ogdensbnrgh  w.  Arnold,  5  Paige,  38. 
'  Bell  V.  The  Mayor  of  Now  York,  10  Paige,  49. 
»  Accord.  Hetli  v.  Cocke,  1  Band.  344. 
*  Bell  V.  The  Mayor  of  New  York,  10  Paige,  49. 
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sidering  the  annual  interest  on  the  amount  then  due  on  the 
mortgage  as  the  annuity.  And  the  proportion  of  the  mortgage- 
money  which  the  owner  of  the  life  estate  ought  to  pay  being 
thus  ascertained,  he  should  be  permitted  to  redeem  his  interest 
in  the  mortgaged  premises  by  the  payment  of  that  amount; 
and  then  to  be  let  into  the  possession  during  the  continuance 
of  his  particular  estate  in  the  premises.  Or  the  decree  might 
direct  his  life  estate  to  be  sold,  for  the  purpose  of  satisfying  his 
proportion  of  the  debt  thus  ascertained,  and  that  the  surplus 
arising  from  such  sale  should  be  paid  to  him.  The  same  mode 
would  have  to  be  adopted  to  settle  the  relative  proportions 
which  the  owner  of  the  life  estate  and  the  remainder-man 
ought  to  pay,  to  redeem  the  premises,  where  the  mortgage  has 
not  been  foreclosed  as  to  either.  If  the  jnortgagee  has  been  in 
possession  of  the  mortgaged  premises,  in  such  a  case,  the  mode 
of  ascertaining  the  balance  due  upon  the  mortgage  at  the  time  of 
redemption  will  also  be  precisely  the  same  as  if  the  equity 
of  redemption  of  the  whole  premises,  in  fee,  had  belonged  to 
one  person.'" 

Foreclosure  by  entry  of  the  mortgagee. 
36.  By  the  Revised  Statutes  of  Massachusetts,  a  mortgagee, 
after  breach  of  the  condition  of  the  mortgage,  may  make  an 
open  and  peaceable  entry  on  the  estate  mortgaged,  if  not  op- 
posed by  the  mortgagor  or  other  person  claiming  it;  and  such 
possession  being  continued  peaceably  for  three  years,  will  for* 
ever  foreclose  the  right  of  redemption.^  Several  cases  have 
arisen  involving  a  construction  of  this  enactment  as  between  the 
mortgagee  and  the  widow  of  the  mortgagor.  It  has  been  decided 
that  to  render  an  entry  and  a  subsequent  possession  for  three 
years  effectual  in  law  to  foreclose  the  mortgage,  there  must  be 
notice,  express  or  implied,  to  the  person  who  is  to  be  bound  by 
such  foreclosure,  of  the  purpose  for  which  the  possession  is 
taken  and  held.  And  where  the  purchaser  of  an  equity  of 
redemption  was  in  possession  under  his  deed,  and  afterwards 
made  an  entry  and  held  possession  for  three  years  as  assignee 
of  the  mortgage,  without  notice  to  the  widow  of  the  mortgagor, 
it  was  held  her  right  to  redeem  was  not  foreclosed.'     In  Lund 

1  Bell  V.  The  Mayor  of  New  York,  10  Paige,  49,  70.  [See  Boss  t>.  Boardman,  22 
Hnn,  527.]     . 

«  Rev.  Stat.  Mass.  1836,  p.  634,  I  \  ;  p.  636,  §  13. 

*  Gibson  v.  Crehore,  5  Pick.  146 ;  Eaton  v.  Simonds  14  Pick.  98  ;  Lund  v.  Woods, 
II  Met.  566. 
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V.  Woods,  it  was  decided  that,  in  order  to  render  possession 
under  the  statute  effectual  against  the  widow,  it  was  necessary 
to  notify  her,  after  her  husband's  death,  and  three  years  before 
she  niade  claim  for  dower,  that  possession  was  taken  and  con- 
tinued for  the  purpose  of  foreclosure.  The  fact  that  she  had 
actual  knowledge  of  the  possession,  and  of  its  continuance,  was 
held  not  to  dispense  with  the  required  notice.' 

Whether  the  widow  may  have  the  mortgage  aatiafied  from  her 
husband's  edate. 

37.  In  Park  on  Dower,  it  is  said  :  A  dowress,  like  an  heir  or 
devisee,  has,  of  course,  a  right  to  have  the  personal  estate  of  hei 
husband,  as  far  as  it  will  go,  applied  in  "discharge  of  mortgages, 
and  other  debts  contracted  by  the  husband,  which  are  charges 
upon  the  land  which  she  holds  in  dower.  And  even  where  the 
personal  estate  is  insufficient  to  discharge  the  debt,  it  would 
seem  that  in  some  cases,  if  not  in  all,  she  has  the  privilege  of 
having  the  lands  which  remain  in  the  heir  charged  therewith, 
in  exoneration  of  the  land  assigned  to  her  in  dower.*  Thus,  if 
the  husband,  before  marriage,  becomes  indebted  to  the  crown, 
and  afterwards  his  wife  is  endowed,  and  the  sheriff  distrains  on 
her  dower  for  the  husband's  debt,  she  may  have  a  writ  directed 
to  the  sheriff,  commanding  that  he  do  not  distrain  the  wife  for 
the  king's  debt ;  and  she  may  have  such  writ  out  of  the  chan- 
cery, directed  to  the  Treasurer  and  Barons  of  the  Exchequer, 
commanding  them  that  they  inquire  thereof,  and  if  they  find 
the  same,  that  they  surcease  and  discharge  the  wife,  with  a  pro- 
viso in  the  writ;  provided  that  those  debts  shall  be  levied  upon 
the  executor  or  heir  of  the  aforesaid  A.,  and' upon  the  tenants  of 
the  land  which  were  his,  and  which,  of  right,  ought  to  be  charged 
therewith,  as  is  just.' 

38.  In  the  United  States  the  cases  upon  this  subject  are  some- 
what conflicting,  but  the  weight  of  authority  appeaf-s  to  be  rather 
against  the  English  doctrine.     In  Scott  v.  Hancock,*  it  is  said 

'  Lund  r.  Woods,'  1 1  Met.  566. 

*  If  the  husband's' goods  be  not  snfliqient  for  payment  of  his  debts,  the  heir  mnst 
discharge  dower  of  the  burden,  &c.,  for  he  is  the  widow's  warrant  of  her  dower,  and 
ought  to  follow  for  her  county  court,  court  leet,  and  hundred,  &c.,  that  she  may  see 
to  her  house,  and  nurture  of  her  children.  Woman's  Lawyer,  1632,  p.  289,  cites 
Bracton. 

'  Park,  J)ow.  351,  352  ;  Fit/Ji.  N.  B.  150,  (Q.)  ;  46,  (G.)  ;  Gilb.  Uses,  407-12. 

*  Scott  i;   Hancock,  13  Mass.  162,  166.     [See  King  ».  Kiiig,  100  Mass.  224.] 
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of  the  rule  in  England,  making  it  the  duty  of  the  personal 
representative  to  apply  the  personalty  to  the  relief  of  the  real 
estate,  that  its  object  is  "  to  take  the  personal  estate  from  those 
who  would  be  entitled  to  it  under  the  statute  of  distribalions, 
and  apply  it  in  ease  of  the  heir,  to  discharge  the  real  estate 
descended  to  him.    This  reason,"  it  is  added,  "  does  not  apply 
in  this  commonwealth.     The  whole  estate,  real  and  personal,  is 
liable  for  all  the  debts  of  the  deceased ;  and  by  our  statute  of 
distributions,  the  real  estate  goes  to  the  same  persons,  and  in  the 
same  proportions,  as  the  personal  estate."    The  court,  also,  in 
the  same   connection,  refused   to  recognise  any  right  in  the 
widow  of  a  deceased  mortgagor,  to  compel  the  heirs  to  redeem 
from  the  estate  descended  to  them :  "  It  appears,  moreover," 
they  said,  "  that  this  mortgage  was  made  by  the  intestate  before 
his  marriage  with  the  petitioner,  and  this  recovery  against  her 
by  the' mortgagee  is  a  lawful  eviction  of  her  dower.     In  such  a 
case  she  is  entitled  to  be  endowed  anew ;  and  she  will  then 
receive  the  full  third  part  of  all  the  real  estate  of  her  husband, 
of  which  she  was  by  law  dowable.    If  the.effectof  the  order  of 
sale  now  prayed  for,  would  be  to  leave  the  land  in  her  hands 
discharged  of  the  mortgage,  and  to  throw  the  whole  burden 
upon  the  heirs,  it  would  be  extremely  unjust ;  as  it  would,  in 
effect,  give  her  a  larger  portion  of  the  estate  than  she  could 
ever  have  lawfully   claimed.    The   whole   real  estate  of  the 
intestate  was  not  worth  so  much,  ty  the  amount  of  his  mort- 
gage, as  it  was  supposed  to  be  when  her  dower  was  assigned ; 
and  her  portion  of  it  ought  to  abate  with  those  of  the  heirs."* 

39.  In  Bird  v.  Gardner,^  which  was  an  action  at  law  for  dower 
in  an  equity  of  redemption,  the  court  nonsuited  the  plaintiff, 
but  at  the  same  time  suggested  that  in  a  court  of  chancery, 
having  general  jurisdiction  in  matters  of  equity,  relief  might 
possibly  he  granted  her,  and  that  perhaps  her  demand -of  dower 
might  be  enforced  by  some  specific  remedy  to  compel  the 
representative  of  the  mortgagor  to  redeem.  And  again,  in 
Gibson  v.  Crehore,'  the  court,  in  discussing  questions  relating 
to  dower  in  equities  of  redemption,  said :  "  Without  doubt  the 
executors  and  administrators,  if  there  be  personal  estate  whereby 
the  debt  may  be  discharged,  may  be  compelled  to  contribute 
their  just  proportion  in  order  to  liberate  the  estate  for  the  heirs, 

>  Scott  V.  HftTicock,  13  Mass.  162,  168.  »  Bird  v.  Gardner,  10  Mass.  364. 

^  Gibsonr.  Crehore,  3  Pick.  475,  481. 
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or  for  the  creditors,  if  it  should  be  for  their  interest  to  have  the 
estate  redeemed,  and  to  enable  the  widow  to  have  her  dower." 
But  afterwards,  in  a  case  in  equity  between  the  same  parties, 
the  court  refused  to  sanction  this  proposition  to  its  full  extent. 
They  said :  "  Next  it  was  argued  that  the  administrators  are 
bound  to  apply  the  personal  estate  to  the  redemption  of  the 
mortgage,  and  that  the  defendant,  being  a  purchaser  with 
notice,  and  having  covenanted  with  the  administrators  to  take  up 
and  discharge  the  mortgage,  is  bound  to  see  to  the  application 
of  the  personal  assets  for  this  purpose;  and  at  all  events,  can  now 
set  up  the  mortgage  in  contravention  of  his  covenant.  Whether 
such  would  be  the  legal  effect  of  the  assignment,  if  the  admin- 
istrators were  bound  so  to  apply  the  personal  estate,  we  do  not 
determine,  being  of  opinion,  that  as  the  estate  of  Gibson  appears 
to  be  insolvent,  the  administrators  are  not  bound  to  apply  the 
personal  assets  to  the  redemption  of  the  mortgage ;  nor  have 
they  any  right  so  to  do.  The  creditor's  lien  on  the  personal 
estate  is  paramount  to  the  claims  of  the  widow  and  heirs."' 
This  ruling  has  since  been  followed  in  Indiana.' 

40.  In  Rossiter  v.  Cossit,^  the  administrator  of  a  mortgagor 
whose  estate  was  insolvent,  redeemed  the  lands  with  the  assets 
of  the  estate.  The  court  held  that  the  widow  was  thereby  let 
in  to  her  dower  without  contribution,  but  that  the  administra- 
tor must  make  good  any  loss  which  other  parties  interested  ip 
the  estate  had  sustained  by  reason  of  such  application  of  the 
funds.  "  The  administrator,"  the  court  observed,  "  had  a  dis- 
cretion in  this  case  in  relation  to  the  redemption,  but  it  was  not 
an  unlimited  discretion.  It  was  his  duty  to  redeem  lands  mort- 
gaged for  less  than  their  value,  or  to  sell  the  equity ;  and  the 
estate  being  insolvent,  it  was  his  duty  in  this  case  to  take  that 
course  which  would  be  most  beneficial  to  those  interested  in  the 
distribution.  The  estate  being  insolvent,  he  had  not  a  discre- 
tion to  expend  the  funds  which  belonged  to  the  creditors,  in  a 
redemption  for  the  benefit  of  the  widow."    Substantially  the 


<  Gibson  v.  Creban,  5  Biok.  146,  ISO. 

'  VTliitehead  v.  Cummins,  2  Carter,  58.  [It  seems  to  be  settled  in  Indiana  now, 
howerer,  that  the  widow  may  require  the  personalty  and  residue  of  real  estate  to  be 
applied  in  exoneration  of  her  interest;  Hunsicker  v.  Smith,  49  Ind.  114;  Ferry  v. 
Borton,  25  Ind.  274.] 

*  Rossiter  v.  Cossit,  15  N.  H.  38,  42. 
VOL.  I.— 33 
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same  ruling  was  made  by   the  same  court,  in   Hastings  v. 
Stevens.^ 

41.  In  New  York,  also,  the  point  has  been  explicitly  deter- 
mined against  the  widow.  In  Hawley  v.  Bradford,^  which  was 
a  proceeding  in  foreclosure,  the  widow  claimed  the  right  to  be 
endowed  of  one-third  of  the  proceeds  of  the  mortgaged  pre- 
mises, provided  the  whole  value  of  her  dower,  upon  the  princi- 
ple of  life  annuities,  did  not  exceed  the  amount  of  the  surplus 
money  raised  upon  the  sale,  on  the  ground  that  her  joining  in 
',he  mortgage  must  be  considered  as  a  mere  security  for  the  hus- 
band's debt.  The  chancellor  went  fully  into  the  consideration 
of  the  question.  He  said  :  "  It  is  settled  law  that  where  the  wife 
pledges  her  separate  estate,  or  the  reversionary  interest  in  her 
real  property,  for  the  debt  of  her  husband,  she  is  entitled  to  the 
ordinary  rights  and  privileges  of  a  surety.'  If  the  same  prin- 
ciple is  to  be  applied  to  the  case  of  the  wife  joining  in  a  mort- 
gage of  the  real  estate  of  the  husband,  for  the  purpose  of  barring 
her  contingent  right  of  dower  therein,  the  claim  of  the  exceptant 
m  this  case  must  be  sustained.  For  the  equitable  claim  of  the 
surety  to  have  the  mortgage  satisfied  out  of  that  estate  or  inter- 
est in  the  premises  which  belongs  to  the  principal  debtor  alone, 
vs  entitled  to  a  preference  over  the  claims  of  the  subsequent 
incumbrancers  to  have  their  debts  satisfied  out  of  the  same 
estate  or  interest  in  the  premises.  I  am  not  aware  of  any  deci- 
sion, however,  in  which  the  principle  of  suretyship  has  been 
applied  to  a  case  like  the  present.  And  the  two  cases  which 
came  before  my  learned  predecessor.  Chancellor  Kent,  were  dis- 
posed of  upon  the  supposition  that  the  wife  who  had  joined  the 
husband  in  a  mortgage  of  his  estate,  was  not  entitled  to  have 
such  mortgage  satisfied  out  of  the  husband's  interest  in  the 
premises,  exclusively,  so  as  to  give  her  the  full  benefit  of  her 
dower  in  the  whole  premises,  and  not  in  the  equity  of  redemp- 
tion merely.^  Strictly  speaking,  the  wife  has  no  estate  or  inter- 
est in  the  lands  of  her  husband  during  his  life,  which  is  capable 
of  being  mortgaged  or  pledged  for  the  payment  of  his  debt. 

'  Hastings  v.  SteTens,  9  Foster,  564,  572.  See,  also,  Young  ii.  Tarbell,  37  Maine, 
509,  515. 

^  Hawley  v.  Bradford,  9  Taige,  200.  / 

'  Clancy's  Husb.  and  Wife,  589  ;  Neimoewicz  v.  Galin,  3  Paige,  614  ;  8.  0.  II 
Wend.  312  ;  Vartie  v.  Underwood,  18  Barb.  562. 

*  Tabele  w.  Tabele,  1  John.  Oh.  45  ;  Titus  r.  Ncilson,  5  John.  Ch.  452.  See,  alto, 
Evertson  v.  Tappen,  Ibid.  497,  513. 
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Her  joining  in  the  mortgage,  therefore,  merely  operates  by  way 
of  rel-ease  or  extinguishment  of  her  future  claim  to  dower  as 
against  the  mortgagee,  if  she  survives  her  husband ;  but  with- 
out impairing  her  contingent  right  of  dower  in  the  equity  of 
redemption.  The  master  was,  therefore,  right  in  supposing  that 
Mrs.  Bradford  was  not  entitled  to  be  endowed  of  the  whole  pro- 
ceeds of  the  mortgaged  premises,  but  only  of  the  surplus  which 
remained  after  paying  the  mortgage  debt  and  th$  costs  of  fore- 
closure.'" 

42.  In  Holmes  v.  Holmes,'  a  husband,  for  the  purpose  of 
depriving  his  wife  of  any  share  of  his  personal  property  after 
his  death,  purchased  real  estate  from  his  son  at  a  price  far 
beyond  its  value,  and  gave  his  bond  and  mortgage  for  the  pur- 
-chase-monej',  the  collection  of  which  Was  not  to  be  enforced 
during  the  life  of  the  husband.  The  amount  due  on  the  bond 
and  mortgage  at  the  death  of  the  husband  was  equal  to  the 
whole  amount  of  his  personal  estate.  Upon  a  bill  filed  by  the 
widow  against  the  son  to  set  aside  the  bond  and  mortgage, 
the  chancellor  held  the  transaction  valid,  and  refused  to  disturb  it. 
But  as  it  appeared  that  there  was  suflScient  personal  property  in 
the  hands  of  the  defendant  to  satisfy  the  mortgage,  a  decree  was 
entered  requiring  him  to  discharge  the  same,  so  far  as  it  was  an 
incumbrance  on  the  real  estate. 

43.  In  Hinchman  v.  Stiles,*  the  chancellor  of  New  Jersey  made 
a  ruling  similar  to  that  in  Hawley  v.  Bradford.  The  widow  of 
a  mortgagor  claimed  that  she  was  entitled  to  the  whole  surplus 
produced  by  a  sale  of  the  mortgaged  premises,  for  her  dower  in 
the  entire  estate.  But  the  chancellor  disallowed  this  claim. 
He  said  :  "  She  is  entitled  to  nothing  more  than  her  dower  in 

•  Hawley  v.  Bradford,  9  Paige,  200.  And  see  House  ».  Honse,  10  Paige,  158,  164. 
But  see,  also,  the  remarks  of  the  chancellor  in  Sandford  v.  McLean,  respecting  the 
right  of  the  widow  to  have  paramount  judgment  liens  satisfied  from  the  assets  of  the 
estate,  .1  Paige,  117. 

2  Holmes  v.  Holmes,  3  Paige's  Ch.  363. 

'  Hinchman  v.  Stiles,  1  Stockt.  Ch.  36 1,  454.  [In  Campbell  v.  Campbell,  30  N. 
J.  Eq.  415,  a  distinction  was  made  between  land  charged  with  mortgages  created  by 
tlie  husband  and  that  purchased  by  him  subject  to  mortgages.  As  to  the  first  claiss,  the 
court  held  that  the  moi-tgage  indebtedness  created  by  the  husband  was  a  personal  Obliga- 
tion, and  that  his  personal  estate  must  exonerate  the  land  and  dower  be  assigned  as  if 
it  were  unincumbered.  As  to  the  second  class,  however,  the  mere  purciitise  of  land 
■subject  to  a  mortgage  does  not  raise  the  presumption  of  an  intention  to  assume  th« 
indebtedness  so  as  to  mal(e  it  payable  primarily  out  of  the  personal  estate,  and  dower 
therefore  mnst  be  assigned  only  in  the  equity  of  redemption.] 
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the  equity  of  redemption.  The  sum  represents  that  equity  of 
redemption.  She  is  entitled  to  the  interest  on  one-third  of  it 
and  no  more.  Suppose  the  sheriff  had  sold  two-thirds  of  the 
lot,  and  paid  off  the  incumbrance ;  it  is  very  clear  that  the 
widow  would  not  have  been  entitled  to  the  whole  of  the  remain- 
ing one-third  of  the  land  as  her  dower.  She  would  have  been 
entitled  to  her  dower,  that  is  her  thirds,  in  the  land  that 
remained  unsold. 

44.  There  are  many  decisions  limiting  the  dower  of  the  wife, 
in  cases  of  sales  in  foreclosure,  to  the  interest  of  one-third  the 
surplus  proceeds  of  the  sale.  And  there  are,  also,  in  several 
of  the  States,  statutory  restrictions  to  the  same  effect.' 

45.  The  following  case,  decided  in  Virginia,  is  in  conformity 
to  the  prevailing  doctrine :  A.  owned  land  subject  to  a  deed  of 
trust  made  to  secure  certain  indebtedness.  He  sold  the  land  to 
B.,  who  retained  the  amount  of  the  debt  out  of  the  purchase- 
money  to  enable  him  to  discharge  it.  B.  died  without  having 
made  payment,  and  owing  other  debts  exceeding  in  amount  the 
value  of  his  personalty.  It  was  held  that  the  land  covered  by 
the  trust  deed  was  the  primary  fund  for  the  payment  of  the 
debt,  and  that  the  widow  of  B.  could  not  require  its  payment 
from  the  personalty  ;  but  that  she  might  go  into  equity  for  a 
sale  of  the  land,  and  claim  dower  in  the  surplus.^ 

46.  In  some  of  the  States,  however,  a  more  liberal  doctrine  is 
extended  to  the  widow.  In  Vermont, it  is  provided  by  statute 
that  if  it  be  for  the  benefit  of  those  interested  to  redeem  an  out- 
standing mortgage  incumbrance,  either  from  the  personalty,  or 
by  a  sale  of  real  estate,  the  administrator  shall  act  in  the  premi- 
ses and  redeem  the  mortgage.  And  if  there  be  sufficient  personal 
property  to  satisfy  the  mortgage,  the  court  may  order  dower  in 
the  whole  land.  In  other  cases  the  widow  has  dower  upon  pay- 
ment of  her  proportion  of  the  debt.^ 

47.  In  South  Carolina  it  has  been  decided  that  a  widow  is 
entitled  to  dower  in  lands  subject  to  a  mortgage  for  the  pur- 
chase-money :  That  it  is  the  duty  of  the  executor  to  pay  the 
debt  from  the  personal  assets  ;  and  if,  in  default  of  such  pay- 
ment, the  mortgage  is  enforced,  the  widow  is  entitled  to  have 
her  claim  satisfied  from  the  personalty.* 

•  Auto,  §?  24,  25. 

2  Daniel  v.  Leitch,  13  Gratt.  195. 

»  Verm.  Bev.  Stat.  289,  ??  2-4  ;  ComJ).  Stat.  Verm.  .102,  ?J  2-4. 

«  Henegan  w.  Harllee,  10  Uirli.  Eq.  2g5  ;  Kecklcy  v.  Kecklcy,  2  Hill,  S.  C.  Ch.  250, 
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48.  In  Maryland  it  was  held  that  a  wife  who  unites  in  a  mort- 
gage may  claim  dower,  subject  thei"eto.  That  she  has  a  right  to 
redeem,  and  may  call  on  the  personal  representative  of  the  hus- 
band to  apply  the  personal  assets  to  the  extinguishment  of  the 
mortgage  debt,  so  as  to  free  her  dower  from  the  incumbrance.' 

49.  In  Kentucky,  also,  the  courts  incline  to  the  same  liberal 
view  in  favor  of  the  widow.  In  the  case  of  Harrow  v.  Johnson," 
the  court  said :  "  As  between  Mrs.  Harrow  and  her  husband, 
she  had  a  right,  in  equity,  to  have  the  proceeds  of  the  personalty 
embraced  in  the  mortgage  first  applied  to  the  mortgage  debt,  so 
as  to  relieve  the  land  in  which  she  had  an  interest.  If  the  mort- 
gagee had  sued  Harrow  and  wife  for  a  foreclosure,  the  court 
would  have  directed  a  sale  of  the  personalty  and  of  so  much  of 
the  land  as  would  pay  the  residue  of  the  mortgage  debt.  Mrs. 
Harrow  was  under  no  obligation  to  the  general  creditors  of  her 
husband.  As  against  them  she  had  the  same  equitable  right  to 
have  the  mortgaged  personalty  first  applied  to  the  mortgage 
debt  as  she  had  against  her  husband."  The  mortgage  in  this 
case  included  both  realty  and  personalty.' 

50.  And  in  Rhode  Island,  the  question  appears  to  be  settled 
in  favor  of  the  widow.  In  a  well-considered  case  decided  in 
that  State  the  point  is  discussed  in  these  terms:  "*At  the  decease 
of  Thomas  Mathewson,  (the  mortgagor,)  Stephen  Tucker  and 
Arthur  Mathewson  were  duly  appointed  administrators  on  his 
estate.  It  was  their  duty  to  pay  the  debts  of  said  Thomas,  so 
far  as  the  real  and  personal  estate  of  said  Thomas  was  sufficient 
for  that  purpose.  This  duty  extended  to  all  the  debts  of  said 
Thomas,  as  well  to  those  secured  by  mortgage  as  those  not  so 
secured.  They  could  have  been  compelled  to  pay  them,  as 
well  out  of  the  real  as  the  personal  estate  of  the  intestate.  The 
holder  of  a  debt  secured  by  mortgage  is  not  bound  to  look  to  the 
mortgaged  premises  alone  for  payment ;  the  mortgage  was  given 
only  as  security  for  payment  and  not  as  payment.  Under  our 
statute  he  could  compel  the  administrator  to  discharge  the  debt. 

...  In  case  the  personal  estate  had  been  solvent,  the  heirs  at 
law  of  said  Thomas  would  have  insisted  that  the  administrators 
should  have  paid  this  debt,  although  the  widow  would  thereby 
have  been  let  in  to  dower  in  the  mortgaged  estate.    For  other- 

I  MantT!  V.  Buchanan,  1  Md.  Ch.  Decis.  202. 

*  Harrow  v.  Johnson,  3  Met.  Kj.  R.  578,  581. 

*  See,  alio.  Seed  v.  Morruon,  12  Serg.  &  R.  18,  21. 
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wise  she  would  have  been  entitled  to  one-half  or  one-third  of 
the  surplus  personal  estate  in  fee,  whereas  by  paying  the  mort- 
gage she  would  be  let  in  to  the  enjoyment  of  one-third  of  the 
real  estate  for  life.  But  in  this  State  neither  the  solvency  nor 
insolvency  of  the  estate  can  vary  the  duties  of  the  administra- 
tor. He  is  bound,  and  compellable  to  devote  the  whole  of  his 
intestate's  estate,  real  and  personal,  to  the  discharge  of  his  debts, 
without  distinction.  His  manner  of  doing  this  ought  not  to 
affect  the  rights  of  the  widow.  It  comes  to  the  same  result, 
whether  he  sells  the  mortgaged  estate,  free  and  clear  of  the 
mortgage,  and  pays  the  mortgage  out  of  the  proceeds,  and 
accounts  with  the  Court  of  Probate  for  the  balance,  to  be  appro- 
priated to  the  payment  of  the  other  debts  ;  or  sells  it,  subject  to 
the  mortgage,  with  an  agreement  with  the  purchaser  that  he 
shall  pay  the  mortgage.  In  either  case  the  debt  is  paid  out  of 
the  mortgagor's  estate.'" 

5i.  In  North  Carolina,  also,  it  is  held  that  the  personal  estate 
of  the  husband  is  the  primary  fund  for  the  payment  of  his 
debts,  and  that  the  widow  may  require  the  personal  representa- 
tive to  apply  that  fund  in  relieving  the  dower  lands  from  exist- 
ing mortgage  incumbrances.^ 

•  Mathewson  ».  Smith,  1  Angell,  22,  25.      [See  Peckham  v.  Hawden,  8  K.  I  160.] 

s  Campbell  v.  Murphy,  2  Jones'  N.  C.  Eq.  357.     [Creecy  v.  Pearce,  69  N.  C.  67. 

In  Iowa,  it  seems  that  the  dower  interest  must  bear  its  proportionate  part  of  mortgages 

charged  on  the  land  ;  Trowbridge  v.  Sypher,  55  Iowa,  352.     See,  also,  McGlothen  v, 

Hite,  Id.  392  ;  Conger  ».  Cook,  57  Iowa,  49.] 


CHAPTER  XXIV. 

DOWEK  AS  AGAINST  THE  HEIR  OF  THE  MOKTGAGOR,  OK  THE 
PURCHASER  OF  THE  lEQUITY  OF  REDEMPTION. 


?  1-21.  Where  the  holder  of  the  equity 
lias  redeemed,  the  widow  must  con- 
tribute. 

22-24.  Whether  she  must  contribute 
where  ti)$  mortgage  is  redeemed  in  the 
husband's  lifetime. 

25.  Principal  or  interest  of  the  mort- 
age debt  must  be  payable  before  contri- 
bution can  be  required. 

26-28.  Extent  to  which  the  widow 
must  contribute. 

29-36.  Rule  where  the  holder  of  the 


equity  has  procured  aa  assignment  of  the 
mortgage. 

§  37.  Election  to  contribute,  or  have 
the  mortgage  debt  deducted  from  the 
value  of  the  land. 

88.  As  against  a  holder  who  has 
failed  to  redeem,  the  widow  may  have 
dower  as  of  an  unincumbered  estate. 

39-41.  Dower  where  there  are  suc- 
cessive mortj;ages. 

42-51.  When  the  mortgage  will  be 
treated  as  satisfied. 


Where  the  holder  of  the  equity  has  redeemed,  the  widow  must 
contribute.  ^ 

1.  I*  is  a  rule  in  the  American  States,  that  where  the  holder 
of  an  equity  of  redemption  has  redeemed  the  lands  from  a  mort- 
gjage  incumbrance,  the  lien  of  which  was  superior  to  the  dower 
interest  of  the  widow  of  the  mortgagor,  she  must  contribute  her 
rateable  proportion  of  the  amount  paid  before  she  can  be  endowed 
of  the  estate.  This  doctrine,  although  now  well  settled,  was  for 
a  time  involved  in  much  doubt  and  confusion,  owing  to  a  con- 
trariety of  decisions  upon  the  subject ;  and  a  full  exhibition  of 
the  leading  cases  bearing  upon  it,  and  of  the  grounds  upon 
which  they  proceeded,  seems  essential  to  its  proper  under- 
standing. 

2.  In  Hitchcock  v.  Harrington,'  decided  in  1810,  the  question 
was  presented  whether  a  tenant  in  possession,  who  had  acquired 
title  through  the  heir  of  the  mortgagor,  and  who  had  afterwards 
paid  off  the  mortgage,  could  avail  himself  of  the  fact  that  the 
mortgage  was  executed  for  the  purchase-money  of  the  lands,  and 
simultaneously  with  the  delivery  of  the  deed,  as  a  defence  against 


I  Hitchcock  V.  Harrington,  6  John.  290. 
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the  claim  of  the  widow  of  the  mortgagor  for  dower,  until  she 
reimbursed  him  in  the  amount  paid,  and  it  was  held  that  he 
could  not.  '  Kent,  Ch.  J.,  said :  "  The  mortgage  no  longer  exists. 
It  was  paid  off  and  discharged  without  having  been  foreclosed. 
The  mortgage  estate  is  extinct;  and  the  defendants  hold  under 
the  tiile  and  seisin  of  the  husband  existing  prior  to  the  mort- 
gage. By  discharging  the  mortgage,  the  title  is  to  be  deduced 
from  the  original  purchase  of  the  husband,  and  he  is  to  be  con- 
sidered as  having  been  seised  ah  initio.  The  defendants  do  not 
pretend  to  hold  under  the  mortgage.  The  mortgagee  exercised 
uo  other  act  of  ownership  than  making  a  lease  for  years.  The 
title  of  the  defendants  is  wholly  from  the  heir ;  and  when  the 
heir  sold,  the  amount  of  the  mortgage  was  no  doubt  deducted 
from  the  purchase-money ;  and  the  redemption  of  the  mortgage 
was  for  the  benefit  of  the  title  derived  from  the  heir.  The  ques- 
tion is  here  the  same  as  if  the  heir  of  the  husband  was  the 
defendant ;  and  I  can  not  perceive  any  principle  that  would 
allow  him  to  set  up  a  satisfied  mortgage  in  bar  of  dower.  It  is 
now  the  settled  law  of  this  court,  and  the  same  principle  has 
been  recognised  in  the  court  for  the  correction  of  errors,  that  the 
mortgagor  is  to  be  deemed  seised,  notwithstainding  the  mortgage, 
as  to  all  persons  except  the  mortgagee  and  his  representatives. 
When  his  interest  is  not  in  question,  the  mortgagor,  before  fore- 
closure or  entry  under  the  mortgage,  is  now  considered,  at  law, 
as  the  owner  of  the  land ;  and  it  does  not  lie  with  the  heir  or 
his  assignee,  to  deny  the  seisin,  and  defeat  the  wife  of  her  dower. 
If  the  present  tenant  was  the  mortgagee,  or  a  person  deriving 
title  under  the  mortgage,  the  case  would  present  a  very  distinct 
subject  for  consideration ;  and  the  question  would  then  arise, 
whether  the  husband  acquired  a  seisin  by  his  deed  of  the  3d  Qf 
May,  1774,  competent  to  entitle  his  widow  to  dower,  notwith- 
standing a  mortgage  to  secure  the  purchase-money  was  pre- 
sently, upon  the  delivery  of  the  deed,  re-executed  by  him.  But 
as  that  question  does  not  necessarily  present  itself,  the  court  for- 
bear to  discuss  and  decide  it.  It  is  sufiicient  in  this  case,  to  say, 
that  as  the  tenant  claims  title  und^er  the  seisin  of  the  husband, 
and  no  right  arising  under  the  mortgage  and  existing  in  the 
tenant,  is  set  up,  the  tenant  can  not  be  permitted  to  avail  him- 
self of  a  satisfied  mortgage  in  bar  of  the  demandant's  right  of 
dower.'"  ' 

>  Bitchcock  V.  Harrington,  6  John.  990,  S94. 
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•  3.  Hitchcock  v.  Harrington  was  approved  and  followed!  in 
Collins  V.  Torry  ;^  and  in  the  latter  case  the  court  also  held,  that 
where  a  purchaser  deriving  title  under  the  mortgagor  becomes 
the  assignee  of  the  mortgage,  the  effect  is  to  discharge  the  mort- 
gage entirely  in  favor  of  the  title  under  the  mortgagor.  "  The 
mortgage  is  therefore  to  be  considered  as  satisfied  and  extin- 
guished," the  court  observed,  "  and  the  title  of  the  tenant  relates 
back,  and  is  founded  on  the  seisin  of  the  husband.  In  no  point 
of  view  can  the  mortgage  now  affect  the  demandant's  claim." 
The  same  doctrine  was  applied  in  Coates  v.  Cheever,^  the  court 
being  of  opinion  that  by  a  union  of  the  equitable  and  legal 
estates  the  mortgage  became  extinguished,  and  as  a  conse- 
quence that  the  widow  of  the  mortgagor  became  dowable  of  the 
entire  estate.  "  The  spirit  of  the  cases  cited,"  said  the  court, 
"  seems  to  be  this ;  that  where  the  tenant  in  possession  enters 
by  virtue  of  a  purchase  from  the  mortgagor,  then  the  subsequent 
purchase  of  the  mortgage  by  him  is  ah  extinguishment,  and  the 
widow's  right  relates  back  to  the  purchase  by  her  husband,  and 
she  shall  recover.  But  where  the  tenant  enters  by  virtue  of  a 
foreclosure,  or  after  a  forfeiture  for  non-payment  of  the  money, 
then  the  estate  is  deemed  never  to  have  vested  in  the  husband, 
and  the  widow  is  not  entitled  to  dower." 

4.  Thus  stood  the  question  in  the  law  courts  of  New  York,  in 
1823.  But  in  1812  a  case  arose  in  Massachusetts  in  which  the 
Supreme  Court  of  that  State  held  an  entirely  different  doctrine. 
The  purchaser  of  an  equity  of  redemption  from  the  administra- 
tor of  the  mortgagor,  had  paid  off  the  mortgage,  and  procured 
the  same  to  be  discharged  of  record.  It  was  held  that  the 
widow  of  the  mortgagor,  she  having  joined  in  the  mortgage, 
was  barred  of  her  dower.  "  When  the  tenant  purchased  the 
equity  of  redemption,"  the  court  said,  "  it  belonged  to  him  to 
pay  the  money  due  on  the  mortgage,  and  thus  rid  his  estate  of 
that  incumbrance.  Having  all  the  equitable  interest  in  himself, 
when  he  paid  the  money  due  by  the  mortgage,  the  legal  estate 
followed  the  equitable  interest,  and  he  became  seised  of  the 
whole  fee  simple.  If  this  were  not  the  plain  legal  operation  of 
the  transaction,  the  law  would  construe  the  discharge  of  the 
mortgage  by  the  mortgagee  a  lease  of  the  legal  estate  by  him  to 
the  tenant,  who  had  become  lawfully  possessed  of  the  equitable 

»  Collins  V.  Torry,  7  John.  278,  (1810). 

'  Coates  V.  Cheerer,  1  Cowen,  463,  479,  (1833). 
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interest,  and  from  whom  the  consideration  for  that  discharge 
flowed,  rather  than  such  a  mischief  should  follow."* 

5.  All  the  foregoing  cases  were  decided  in  courts  of  law. 
Hitchcock  V.  Harrington  and  Popkin  v.  Bumstead  were  almost 
identical  in  their  main  features.  In  the  former  the  title  was 
derived  from  the  heir,  and  in  the  latter  from  the  administrator, 
of  the  mortgagor.  In  each  case  the  tenant,  whil,e  in  possession, 
and  necessarily  after  the  death  of  the  husband,  had  satisfied 
the  mortgage.  In  the  one  case  the  paymeht  was  held  to  entirely 
extinguish  the  mortgage,  leaving  the  tenant  to  rest  solely  on 
the  title  derived  from  the  mortgagor,  and  consequently  to 
entitle  the  widow  of  the  latter  to  dower  in  the  entire  estate ;  in 
the  other  case  the  equity  of  redemption  was  treated  as  an  equi- 
table instead  of  a  legal  estate,  and  it  was  held  that  the  satisfac- 
tion of- the  mortgage  debt  operated  to  convert  that  equitable 
into  a  legal  estate,  and  to  invest  the  tenant  with  the  whole  fee 
simple,  to  the  absolute  exclusion  of  dower.  It  seems  manifest,  as 
the  law  is  now  settled,  that  in  each  of  these  cases  the  widow  was 
entitled  to  dower ;  but  it  is  very  questionable  whether  in  either 
case  she  could  be  lawfully  let  into  her  dower  in  the  entire  estate 
except  upon  contribution  of  her  proportion  of  the  amount  paid 
for  the  redemption  of  the  mortgage.  If  she  could  not,  then  the, 
proper  remedy  was  by  will  in  equity  to  redeem. 

6.  Collins  V.  Torry  and  Coates  v.  Cheever  were  decided  upon 
a  different  principle.  In  those  cases  there  was  no  formal 
discharge  of  the  mortgages,  but  they  were  regularly  assigned 
to  the  respective  owners  of  the  equities  of  redemption.  The 
interest  thus  acquired,  however,  was  held  to  merge  and  become 
lost  in  the  legal  estate,  as  the  equity  of  redemption  was  there 
termed,  and  hence  the  assignment  was  regarded  as  equivalent 
to  an  actual  payment  and  discharge  of  the  mortgages ;  and, 
with  respect  to  the  right  of  dower,  as  attended  with  the  same 
result.  Assuming  the  merger  to  have  taken  place,  as  supposed 
by  the  court,  and  treating  each  transaction  as  a  substantial 
payment  by  the  respective  tenants,  the  question  would  yet 
remain,  whether,  even  in  such  case,  they  were  not  entitled  to 
demand  contribution  before  yielding  to  a  claim  of  dower.  It 
is  difiBcult  to  perceive  how  either  of  these  cases  is  to  l^e  dis- 

'  Popkin  rt.  Bunipstead,  8  Mass.  491.  And  see  Bird  v.  Gardner,  10  Mass.  364. 
The  early  case  of  Majury  v.  Putnam,  (1793,)  4  Dane's  Ab.  183,  676,  was  to  the  same 
effect. 
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tinguished  from  any  other  case  in  which  a  person  claiming 
under  the  husband  has  redeemed  a  mortgage  valid  and  effectual 
as  'against  the  dower  interest  of  the  wife.' 

7.  Coates  v.  Cheever  and  Collins  v.  Torry  were  sharply  criti- 
cised by  Cowen,  J.,  in  "Van  Duyne  v.  Thayre.  "  In  Coates  v. 
Cheever,  1  Covren,  475,  the  case  of  Collins  v.  Torry  is  recognised 
as  holding  that  a  purchase  of  the  equity  of  redemption  and 
entry  into  possession,  followed  by  an  assignment  from  the 
mortgagee  to  the  purchaser,  shall  extinguish  the  mortgage  and 
entitle  the  widow  to  dower;  and  the  court  followed  the  doctrine 
to  that  extent,  without  going  back  to  look  at  the  nature  of  the 
extinguishment.  The  case  there  adjudged  is  not  like  the  one 
now  before  us,  but  it  certainly  shows  Collins  v.  Torry  as  well  as 
itself  to  be  in  conflict  with  the  cases  decided  in  the  Supreme 
Court  of  Massachusetts,  which  appear  to  me  to  contain  the  true 
doctrine.  The  more  Collins  v.  Torry,  on  which"  Coates  v.  Cheever 
was  founded,  shall  be  considered,  the  more,  I  venture  to  say,  it 
will  be  found  to  have  been  without  full  consideration."^  ' 

8.  In  1821,  in  the  case  of  Swaine  v.  Ferine,'  the  rule  as  it  is 
now  settled,  requiring  a  widow  to  make  contribution,  where  the 
heir  or  other  person  claiming  under  the  husband  has  redeemed, 
was  declared  and  applied  by  Chancellor  Kent.  The  following 
is  from  his  opinion  in  that  case  :  "  The  plaintiff  was  a  party  to 
the  mortgage  to  Dunn,  and  her  claim  to  dower  was  only  in  the 
equity  of  redemption,  or  the  interest  which  her  husband  had 
remaining  in  the  land  after  satisfaction  of  the  mortgage.  Her 
right  of  dower  was  subject  to  the  mortgage ;  and  if  the  heir  has 
been  obliged  to  redeem  the  land  by  paying  that  mortgage  to 
which  the  plaintiff  was  a  party,  she  ought,  in  justice  and  equity, 
to  contribute  her  rateable  proportion  of  the  moneys  paid  towards 
redeeming  the  mortgage.  The  redemption  was  for  her  benefit 
so  far  as  respected  her  dower.  To  allow  her  the  dower  in  the 
land  without  contribution,  would  be  to  give  her  the  same  right 
that  she  would  have  been  entitled  to  if  there  had  been  no  mort- 
gage, or  as  if  she  had  not  duly  joined  in  it.  It  would  be  to  give 
her  dower  in  the  whole  absolute  interest  and  estate  in  the  land, 
when  she  was  entitled  to  dower  only  in  a  part  of  that  interest 
and   estate."     The  doctrine  thus  announced  was  afterwards 

>  See  12  Law  Reporter,  165,  167. 

«  Van  Duyne  v.  Thayre,  19  Wend.  162,  171. 

>  Swaine  v.  Ferine,  5  John.  Ch.  482,  491. 
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adopted  in  numerous  cases  to  which  reference  will  be  made  iii 
the  ensuing  pages  of  this  chapter. 

9.  With  respect  to  the  doctrine  of  merger  as  held  in  Collins 
V.  Torry  and  Ooates  v.  Cheever,  it  may  be  proper  to  say  that, 
however  inflexibly  that  rule  is  adhered  to  in  courts  of  law,  in 
courts  of  equity  the  case  is  different.  Where  there  is  a  union  of 
rights,  equity  will,  nevertheless,  preserve  them  distinct,  if  an 
intention  so  to  do  be  either  expressed  or  implied.*  The  dis- 
tinction stated  by  Lord  Hardwicke  is,  then  when  the  owner  of 
the  fee  in  which  the  charge  would  otherwise  merge,  manifests 
his  intent  that  the  charge  shall  subsist,  his  intent,  if  clear,  will 
prevail.*  In  Oorapton  v.  Oxenden,'  Lord  Thurlow  observes: 
"  It  is  a  clear  principle,  both  at  law  and  in  equity,  that  where 
there  is  a  confusion  of  rights,  where  debtor  and  creditor  become 
the  same  person,  there  can  be  no  right  put  into  exertion ;  but 
there  is  an  immediate  merger."  But  equity  will  preserve  the 
rights  distinct,  according  to  the  intent,  express  or  implied. 
Wherever  it  is  more  beneficial  for  the  person  entitled  to  the 
charge  to  let  the  estate  stand  with  the  incumbrance  upon  it, 
that  circumstance  will  have  a  controlling  influence  in  deciding 
on  the  implied  intent.* 

10.  The  rule  upon  this  subject  is  also  perspicuously  stated  by 
Sir  William  Grant,  master  of  the  rolls,  in  Forbes  v.  Moffatt." 
He  says:  "It  is  very  clear,  that  a  person  becoming  entitled  to 
an  estate,  subject  to  a  charge  for  his  own  benefit,  may,  if  he 
chooses,  at  once  take  the  estate  and  keep  up  the  charge.  Upon 
this  subject  a  court  of  equity  is  not  guided  by  the  rules  of  law. 
It  will  sometimes  hold  a  charge  extinguished,  where  it  would 
subsist  at  law,  and  sometimes  preserve  it  where,  at  law,  it  would 
be  merged.  The  question  is  upon  the  intention,  actual  or  presumed, 
of  the  person  in  whom  the  interests  are  united.  In  most  instances 
it  is,  with  reference  to  the  party  himself,  of  no  sort  of  use  to 
have  a  charge  on  his  own  estate;  and  where  that  is  the  case,  it 
will  be  held  to  sink,  unless  something  shall  have  been  done  by 
him  to  keep  it  on  foot."*  This  reasoning  is  quoted  with  appro- 
bation by  the  Court  of  Errors  of  New  York  in  the  case  of  James 

>  4  Brown's  C.  C.  403. 

'  Chester  v.  Willes,  Ambler,  246  ;  2  Fonbl.  164,  note  a. 

•  Compton  ».  Oxenden,  2  Ves.  Jr.  264. 

*  Per  Woodworth,  J.,  in  James  o.  Morey,  2  Cowen,  246,  285. 
»  Forbes  r.  Moffatt,  18  Ves.  Jr.  390. 

^  *  Per  Sutherland,  J.,  in  James  v.  More;,  2  Cow.  246,  303. 
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V.  Morey,*  where  the  whole  subject  is  very  fully  considered  and 
discussed.  And  in  courts  of  equity  this  doctrine  is  now  gener- 
ally, if  not  universally  applied  for  the  protection  of  the  holder 
of  the  equity  of  redemption  in  all  cases  in  which  he  has  become 
the  assignee  of  the  mortgage.''  ' 

11.  Bolton  V.  Ballard"  was  decided  in  Massachusetts  in  1816. 
In  that  case  the  owner  in  an  equity  of  redemption  conveyed  the 
premises  in  fee,  the  grantee  agreeing  to  pay  to  the  mortgagee 
the  amount  due  on  the  mortgage,  and  the  balance  of  the  pur- 
chase-money to  the  grantor,  all  of  which  was  done  accordingly. 
It  was  held  that  the  widow  of  the  grantor  was  entitled  to  dower 
in  the  premises.  The  court  said :  "  It  can  not  be  denied  that  if 
Savage  Bolton  (the  grantor)  had  paid  off  the  mortgage  the  day 
before  he  conveyed  to  Ballard,  her  claim  would  be  maintained, 
for  in  that  case  the  incumbrance  being  removed,  he  would  have 
been  restored  to  an  indefeasible  estate  in  fee,  and  his  seisin 
"  would  have  been  perfect.  Now  by  the  facts  agreed,  it  appears 
that  part  of  the  bargain  with  Ballard  was,  that  he  should  pay 
off  the  mortgage;  and  a  sufficient  amount  of  the  purchase- 
money  was  appropriated  to  that  object.  The  money  was  in  fact 
paid,  and  the  bond  discharged  on  the  very  day  the  conveyance 
was  made  to  Ballard ;  so  that  Bolton  might,  according  to  the 
terms  of  his  deed,  have  conveyed  an  unincumbered  estate  to 
him.  It  is  not  stated  whether  the  payment  or  the  delivery  of 
the  deed  had  precedence  in  point  of  time.  But  to  execute  the 
real  intention  of  the  parties,  it  must  be  supposed  that  the  incum- 
brance was  first  removed.  Then  Savage  Bolton  was  seised  so  as 
to  vest  a  right  of  dower  in  his  wife ;  and  although,  in  one  view, 
this  may  be  considered  a  seisin  for  an  instant ;  yet  it  is  to  be 
taken  in  connection  with  the  former  seisin,  which,  although 
affected  by  the  rights  of  the  mortgagee,  was  always  in  force 
against  every  other  person.  And  when  those  rights  ceased  to 
exist,  the  estate  was  as  if  it  had  never  been  incumbered."  The 
court  distinguished  the  case  from  Popkin  v.  Bumstead,  upon  the 
groiind  that  in  that  case  the  widow  had  joined  in  the  mortgage 
and  released  her  dower,  white  in  the  case  before  them,  the  hus- 
band became  the  owner  of  the  lands  subject  to  the  mortgage, 
and  the  demandant  had  never  released. 

'  Jaipos  V.  Morcy,  2  Cow.  246. 

2  The  authorities  upon  this  point -«rc TioHectetl  |)09t,'§J  29-36.     See,  also,  1   Hil- 
linrd  on  Mortg.  eh.  18. 
'  Bolton  V.  Ballard,  13  Mass.  227. 
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It  will  be  observed,  however,  that  in  Bolton  v.  Ballard,  the 
court  treat  the  transaction  precisely  as  if  the  whole  purchase- 
money  had  been  paid  to  the  husband  and  he  had  thereupon 
satisfied  the  mortgage.  With  respect  to  such  satisfaction,  there- 
fore,"the  purchaser,  through  whose  hands  the  money  passed, 
was  regarded  as  the  mere  agent  or  instrument  of  the  husband, 
and  not  as  making  the  disbursement  in  his  own  right  or  from 
his  own  funds.  Upon  this  view  it  was  clear  the  widow  was 
under  no  obligation  to  make  contribution. 

12.  It  was  upon  this  principle  that  the  Supreme  Court  of  Ohio 
decided  the  case  of  Carter  v.  Goodin.'  In  that  case,  the  vendees 
of  real  estate,  in  compliance  with  the  terms  of  their  contract, 
and  in  payment  of  part  of  the  purchase-money,  satisfied  a  sub- 
sisting mortgage  given  by  the  vendor,  in  which  the  wife  of 
the  latter  had  joined.  It  was  held  that  she  was  dowable  of  the 
lands.  The  court  said : '"  Carter  by  his  contract  with  them,  (the 
vendees,)  provided  for  the  application  of  a  part  of  the  purchase- 
money  coming  to  him  in  discharge  of  a  balance  of  his  liability 
to  Wister  (the  mortgagee).  And  when  the  application  was  made, 
Wister  released  and  discharged  the  mortgage.  The  money, 
therefore,  which  was  applied  in  satisfaction  of  the  debt,  was  the 
property  of  Carter,  and  not  that  of  Gk-andin  &  Gwynne.  And 
Carter  suffered  no  default.  He  discharged  the  debt  before  con- 
dition broken,  and  before  Wister  had  acquired  any  right  to 
enforce  the  mortgage  as  the  security  for  his  debt.  There  was 
plainly  no  intention  to  give  Grandin  &  Gwynne  any  right  or 
interest  under  the  mortgage,  as  it  was  released  on  the  payment 
of  the  debt,  instead  of  being  transferred.  ...  It  is  true  that  the 
debt  was  paid  and  the  mortgage  discharged  after  Carter  had 
sold  and  conveyed  to  Grandin  &  Gwynne.  But  the  amount ' 
paid  by  Grandin  &  Gwynne  to  Wister  on  the  mortgage,  was  in 
reality  a  payment  by  them  to  Carter.  It  was  a  part  payment 
of  the  purchase-rnoney  coming  to  Carter.  It  was  a  compliance 
with  a  stipulation  in  their  contract  with  Carter,  by  which  his 
liability  to  Wister  was  extinguished.  The  money,  therefore, 
thus  paid  by  Grandin  &  Gwynne,  Ivas  paid  for  Carter's  use,  and 
in  satisfaction  of  his  own  debt,  in  the  manner  required  by  him. 
I  know  of  no  ground  upon  which  Grandin  &  Gwynne  can, 
under  these  circumstances,  claim  to  be  subrogated  to  the  rights 


1  Carter  v.  Goodin,  3  Ohio  State,  75,  78.     [Sec  Ketchum  v.  Shaw,  28  Ohio,  503  ; 
Hatch  V.  Palmer,  58  Me.  271.] 
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of  Wister  in  the  mortgage,  and  to  acquire  an  interest  in  the 
■  premises  under  a  mortgage,  the  condition  pf  which  even  was 
never  broken." 

For  the  reasons  thus  clearly  and  emphatically  expressed,  it  is 
plain  that  the  cases  of  Bolton  v.  Ballard  and  Carter  v.  Goodwin 
in  nowise  contravene  the  general  doctrine,  that  where  a  pur^ 
chaser  under  the  husband  has  removed  an  incubibrance  valid 
against  the  wife  she  must  contribute  to  its  redemption.  Both 
those  cases,  proceeded  upon  the  ground  that  the  husband,  and 
not  the  purchaser,  had  satisfied  the  mortgages  there  in  con- 
troversy. 

13.  In  Wedge  v.  Moore,'  the  owner  of  lands  had  executed 
three  different  mortgages,  his  wife  joining  in  the  second,  only. 
The  third  mortgagee  took  possession  of  the  premises  under   his 
mortgage,  and   paid  and  procured   to  be  discharged  the  two 
prior  mortgages;  without  the  knowledge  or  cojisent.of  the  mort- 
gagor, and  conveyed  the  whole  premises  to  the  tenant  by  a  deed 
with  general  warranty.     It  was  held  that  the  widow  was  entitled 
to  dower  in  the  entire  premises.     The  release  of  dower,  in  the 
opinion  of  the  court,  was  incident  to  the  estate  conveyed  in  the 
mortgage,  and  when  the  mortgage  in  which  the  wife  had  joined 
was  defeated  by  the  payment  of  the  debt,  the  release  of  dower 
fell  with  it,  and  was  avoided  as  if  it  had  never  been  made.  The 
court  added :  "  The  only  circumstance  relied  on  to  obviate  the 
conclusion  from  these  plain  propositions  is,  that  the  mortgage 
was  paid  and  the  discharge  of  the  mortgage  procured  by  the 
tenant.     This,  we  think,  can  make  no  difference.     He  took  his 
conveyance  subject  to  that  incumbrance,  and  it  may  be  pre- 
sumed that  the  consideration  paid  was  less  by  the  amount  of 
that  incumbrance,  than  he  would  otherwise  have  paid.  He  paid 
off  the  incumbrance  to  clear  his  own  estate,  and  took  a  discharge. 
The  tenant  must  either  have  agreed  to  pay  off  and  discharge 
this  mortgage,  as  part  of  the  purchase,  or,  otherwise,  he  would, 
if  evicted,  have  had  a  remedy,  under  his  general  or  special  war- 
ranty against  the  grantor,  the  demandant's  husband.     The  fact 
that  the  tenant  obtained  a  discharge  of  the  mortgage,  and  did 
not  take  aii  assignment,  leads  to  the  conclusion,  that  he  was  to 
pay  the  mortgage  himself,  as,  in  effect,  part  of  the  purchase- 
money.    The  tenant  thus  obtained  all  which  his  grantor's  deed  ■ 
could  give  him,  namely,  the  estate  described,  subject  to  the 
wife's  inchoate  right  of  dower." 

•  Wedge  V.  Moore,  6  Cush.  8. 
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1.4.  Eaton  v.  Simonds*  was  a  bill  in  equity.     The  complainant 
had  joined  with  her  husband  in  mortgaging  a  portion  of"hia 
estate.     The  equity  of  redemption  was  afterwards  sold  to  the 
defendant,  on  an  execution  issued  against  the  mortgagor,  and 
the  defendant,  during  the  lifetime  of  the  mortgagor,  having  paid 
the  amount  due  to  the  mortgagee,  claimed  an  assignment  of  the 
mortgage;   but  the  mortgagee  declaring  that   an   assignment 
would  be  unnecessary,  the  mortgage  was  discharged  upon  the 
margin  of  the  record  in  the  registry  of  deeds.     It  was  held  that 
this  discharge  was  an  extinguishment  of  the  mortgage  and  not 
an  equitable  assignment ;  and  that  the  widow  was  entitled  to 
dower  in  the  laud  free  from  the  incumbrance  of  the  mortgage. 
Wilde,  J.,  in  delivering  the  opinion  of  the  court,  disposed  of  the 
question  arising  upon  the  discharge  of  the  mortgage,  as  follows: 
"  But  this  discharge,  the  defendant's  counsel  contend,  will  oper- 
ate as  an  equitable  assignment,  as  it  was  so  intended  to  operate 
by  the  parties ;  and  that  the  union  of  the  legal  and  equitable 
titles  may  well  exist  without  producing  the  effect  of  a  merger, 
or  the  extinguishment  of  the  mortgage.    Perhaps  this  might  be 
so,  if  the  discharge  could  be  considered  as  an  assignment  of  the , 
m;ortgage.     The  general  principle  is,  that  when  the  purchaser 
of  a  right  to  redeem  takes  an  assignment,  this  shall  or  shall  not 
operate  as  an  extinguishment  of  the  mortgage,  according  as  the 
interest  of  the  party  taking  the  assignment  may  be,  and  accord- 
ing to  the  real  intent  of  the  parties.     Gibson  v.  Crehore,  3  Pick. 
482.     But  Chief  Justice  Savage  remarks  in  the  case  of  Coates  v. 
Cheever,  1  Cowen,  460 :  '  That  the  spirit  of  the  cases  seems  to 
be  this ;  that  where  the  tenant  in   possession  enters  by  virtue 
of  a  purchase  from  the  mortgagor,  then  the  subsequent  purchase 
of  the  mortgage  by  him  is  an  extinguishment.'    And  that  case 
was  decided  upon  that  priiiciple.    The  same  principle  is  laid 
down   in   James  v.  Morey,  2   Cowen,  301,  and  in  other  cases. 
Forbes  v.  Moffatt,  18  Wes.  390 ;  Gardner  v.  Astor,  3  John.  Ch.  R. 
53.    The  rule  at  law  is  inflexible,  that  where  a  greater  and  a 
less  estate  meet  and  coincide  in  the  same  person,  in  one  and  the 
same  right,  without  any  intermediate  estate,  the  less  estate  is 
immediately  annihilated  or  merged ;  and  the  same  rule  applies 
to  the  union  of  the  legal  estate  with  the  equitable  interest.    But 
this  rule  is  not  inflexible  with  courts  of  equity,  but  will  depend 
on  the  intention  and  interest  of  the  person  in  whom  the  estates 


Eaton  V.  Simonds,  14  Tick.  98. 
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unite  In  the  present  case,  however,  the  doctrine  of  merger  is 
•  not  applicable,  for  the  estate  in  the  mortgage  of  William  Eaton 
was  never  assigned  to  the  defendant,  and  never  vested  in  him ; 
so  that  it  could  not  unite  with  the  equitable  title  in  him,  so  as 
to  operate  as  a  merger.  But  this  mortgage  has  been  legally 
discharged ;  the  debt  has  been  paid,  and  can  no  longer  be  set 
up  as  a  subsisting  title,  either  at  law  or  in  equity.  It  makes  no 
difference  that  the  defendant  was  advised  and  supposed  that  a 
discharge  of  the  mortgage  would  be  equally  beneficial  to  him 
as  an  assignment.  This  was  a  mistake,  which,  however,  this 
court  has  no  power  to  correct.'" 

15.  The  court  was  subsequently  pressed  with  the  argument 
that  the  widow  was  bound  to  contribute  even  if  the  mortgage 
were  to  be  treated  as  not  subsisting.  The  tenant  had  satisfied  a 
mortgage  in  which  the  demandant  had  joined,  and  which, 
therefore,  was  a  valid  incumbrance  upon  her  estate;  and  the 
obligation  rested  upon  her,  it  was  urged,  to  make  contribution 
before  she  could  entitle  herself  to  dower.""  The  court  avoided 
this  point  by  distinguishing  between  a  redemption  during  the 
husband's  lifetime,  and  after  his  death,  and  holding  that  in  the 
former  case  the  obligation  to  contribute  did  not  exist.  "  In  the 
present  case,"  they  said,  "  the  plaintiff  clearly  was  not  bound  to 
contribute  to  the  redemption  of  the  first  mortgage  when  it  was 
paid  off  and  discharged.  This  was  done  during  the  life  of  the 
husband,  and  clearly  the  wife  then  was  not  bound  to  contribute, 
and  the  husband  was  not  bound  to  repay  the  mortgage  debt, 
unless  he  saw  fit  to  redeem  the 'equity.  Thie  defendant,  there- 
fore, redeemed  in  his  own  right.  He  bought  the  equity  subject 
to  these  mortgages;,  and  there  seems  to  be  noithing  inequitable 
in  holding  him  bound  to  redeem  them.  In  the  case  of  Swaine 
V.  Ferine,  5  John.  Ch.  R.  482,  it  is  decided  by  Chancellor  Kent, 
that  if  the  heirs  pay  a  mortgage,  the  wife  shall  contribute  as  to 
the  amount  paid  by  the  heirs,  but  that  as  far  as  the  husband  had 
reduced  the  mortgage  in  his  lifetime,  that  was  doubtless  so  far  a 
reduction  for  the  benefit  of  tbe  wife  as  well  as  himself  The 
same  rule  will  hold  where  payment  is  made  by  the  assignee  of  the  hus- 

'  Eaton  V.  Simonds,  14  Pick.  98,  104.     See,  accord.  Kruiyan  ».  Stewart,  12  Barb. 
537. 

'  This  proposition  is  saecinctly  and  abJy  stated  in  an  article  in  the  Law  Reporter, 
vol.  xii.  pp.  165,  167. 
VOL.  I. — 34 
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band  during  his  lifetime;  and  this  is  decisive  in  the  present 
case."* 

16.  In  the  course  of  their  opinion  in  the  foregoing  case  the 
court  comment  upon  the  ruling  in  Popkin  v.  Bumstead  in  these 
terms :  '•'  We  have,  however,  examined  the  cases  cited  by  the 
defendant,  but  do  not  find  that  they  impugn,  in  any  respect, 
our  former  decision,  excepting,  perhaps,  the  case  of  Popkin  v. 
Bumstead,  8  Mass.  R.  491 ;  and  that  is  distinguished  from  this 
in  an  important  particular.  The  defendant  in  that  case  had 
purchased  of  the  administrator  of  the  mortgagor,  and  thereby 
acquired  the  same  rights  which  the  administrator  would  have 
had  if  he  liad  paid  off  the  mortgage  for  the  benefit  of  the  heirs. 
The  mortgage  was  paid  off  after  the  death  of  the  mortgagor, 
when  the  widow's  right  of  dower  had  become  perfect,  and  it 
might  therefore  be  supposed  that  she  was  not  entitled  to  dower 
without  contributing  her  .share  of  the  redemption  money,  and 
that  the  case  came  within  the  principle  laid  down  in  Gibson  v. 
Crehore,  that  where  several  are  interested  in  an  equity  of 
redemption,  and  one,  only,  is  willing  to  redeem,  he  must  pay 
the  whole  mortgage  debt ;  and  in  such  case  he  is,  in  a  court  of 
equity,  considered  as  assignee  of  the  mortgage,  and  as  standing, 
after  such  redemption,  in  the  place  of  the  mortgagee,  in  relation 
to  the  other  owners  of  the  equity.  Unless  the  case  of  Popkin  v. 
Bumstead  can  be  supported  on  some  such  distinction,  it  is 
difficult  to  perceive  any  legal  or  equitable  ground  on  which  it 
can  stand.  It  is  difficult,  also,  to  say  how  that  case  could  be 
decided  on  rules  of  equity,  it  being  an  action  at  law ;  but 
unless  the  principle  of  contribution  does  apply,  the  case  seems 
opposed  to  the  whole  current  of  the  authorities."^ 

17.  In  the  case  of  Brown  v.  Lapham,'  the  facts  were  very  com- 
plicated. The  mortgage  there  in  question  had  passed  through 
many  changes,  and  it  was  claimed  by  the  widow  of  the  mort- 
gagor that  in  contemplation  of  law  it  had  become  fully  satisfied. 
But  upon  a  careful  analysis  of  all  the  facts  the  court  were  of 
opinion  that  the  mortgage  debt  had  never  been  paid  so  as  to  let 
her  in  to  her  right  of  dower  without  redemption.  That  in 
order  to  such  payment,  so  as  to  extinguish  the  mortgage,  the 
debt  must  be  paid  by  the  husband,  or  out  of  the  husband's 

■  Eaton  V.  Simonds,  14  Pick.  98,  107,  108.  The  correctness  of  the  decision  upon 
this  point  is  doubted.     See  post,  ^  2-2  ei  seq. 

2  Eaton  V.  Simonds,  14  Pick.  98,  107.  »    Brown  i>.  Lapham,  3  Cash.  531. 
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funds,  or  by  some  person  as  personal  representative,  assignee, 
or  person  standing  in  some  other  relation,  which,  in  legal  effect, 
makes  him  mortgagor  and  debtor,  and  one  whose  duty  it  is  to 
pay  and  discharge  the  toortgage  debt.  ,  And  it  was  further  said 
that  whether  a  given  transaction  shall  be  held,  in  legal  effect,  ■ 
to  operate  as  a  payment  and  discharge  which  extinguishes  the 
mortgage,  or  as  an  assignment  which  preserves  and  keeps  it  on 
foot,  does  not  so  much  depend  upon  the  form  of  words  used,  as 
upon  the  relations  subsisting  between  the  parties  advancing  the 
money,  and  the  party  executing  the  transfer  or  release,  and  their 
relative  duties.  If  the  money  is  advanced  by  one  whose  duty 
it  is,  by  contract  or  otherwise,  to  pay  and  cancel  the  mortgage, 
and  relieve  the  mortgaged  premises  of  the  lien,  a  duty  in  the 
proper  performance  of  which  others' have  an  interest,  it  will  be 
held  to  be  a  release  and  not  an  assignment,  although  in  form  it 
purports  to  be  an  assignment.  When  no  such  controlling  obli- 
gation or  duty  exists,  such  an  assignment  will  be  held  to  consti- 
tute an  extinguishment  or  an  assignment,  according  to  tlie 
intent  of  the  parties ;  and  their  respective  interests  in  the  sub- 
ject will  have  a  strong  bearing  upon  the  question  of  such  intent 
The  court  conclude  their  opinion  with  the  following  observa- 
tions: "If  it  be  suggested,  that  upon  the  assignment  of  the 
mortgage  to  Plunkett  and  Brayton,  who  had  the  equity  of 
redemption  as  assignees,  there  was  a  union  of  title  which  con- 
stituted a  merger  and  extinguished  the  mortgage,  the  answer  is 
'  plain,  founded  on  a  well-settled  rule  of  law,  that  when  any 
right,  estate  or  interest  intervenes  between  the  particular  and 
general  estate,  which  are  thus  united,  no  coalescence  takes 
place,  but  each  remains  distinct.  If  the  plaintiff  had  the  right 
of  dower  claimed,  it  was  a  real  interest  in  the  estate  interven- 
ing between  the  mortgage  and  the  general  right  of  redemption, 
which  prevented  a  merger  by  the  union  of  these  titles.'" 

is.  The  principle  requiring  a  widow  to  contribute  was  applied 
in  Niles  v.  Nye,^  under  somewhat  peculiar  circumstances.  In 
that  case  Nye  mortgaged  two  parcels  of  real  estate,  one  to  Waldo, 
and  the  other  to  a  life  insurance  company,  his  wife  joining  in 
both  mortgages.  The  equity  of  redemption  in  both  parcels 
was  "afterwards  conveyed  to  Green,  who  subsequently  mortgaged 
it  to  Niles,  the  plaintiff.  After  the  death  of  Nye,  the  first  mortga- 
gor, his  heir  took  an  assignment  of  the  mortgages  made  to  Waldo 

1  Brown  v.  Lapham,  3  Cush.  551,  557.  2  Niles  v.  Nye,  13  Met.  135. 
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and  the  insurance  company,  and  set  off  to  the  widow  dower  in 
the  entire  premises,  as  if  they  were  unincumbered.  On  a  bill 
in  equity  brought  by  Niles  against  the  widow  and  heir  praying 
to  be  permitted  to  redeem  the  first  two  mortgages,  and  to  have 
the  assignment  of  dower  set  aside,  it  was  held  that  he  was  not 
bound  by  the  assignment ;  that  the  widow  had  no  right  of  dower 
as  against  him  without  contributing  her  portion  towar(3s  the 
redemption  of  the  two  mortgages ;  and  that  he  had  a  right  to 
redeem  those  mortgages  on  paying  what  was  due  thereon,  and 
to  have  them  assigned  to  himself. 

19.  In  Cass  v.  Martin,^  the  grantee  of  lands  held  them  subject 
to  a  mortgage  for  the  purchase-money.  After  his  death  his 
administrator  sold  the  lands  to  the  defendant  under  an  order 
of  the  probate  court.  The  purchaser  subsequently  satisfied  the 
mortgage.  It  was  held  that  the  widow  of  the  mortgagor  must 
make  contribution  in  order  to  entitle  herself  to  dower.  This 
case  is  directly  opposed  to  Hitchcock  v.  Harrington,^  in  so  far 
as  the  latter  case  allowed  dower  without  requiring  the  widow  to 
contribute ;  it  is  nevertheless  in  accordance  with  the  current  of 
authority. 

20.  The  widow  must  also  contribute  where  the  lands  in  which 
she  claims  dower  are  subject  to  a  charge  created  by  deed  or  will. 
This  rule  was  applied  in  Clough  v.  Elliott,^  where  the  husband 
of  the  demandant  took  the  lands  by  devise,  charged  with  a  cer- 
tain provision  for  the  support  of  his  mother;  and  in  Copp  v. 
Hersey,^  where  the  estate  was  subject  to  a  charge  of  a  similat  " 
character. 

21.  The  rule  exacting  contribution  from  the  widow  where  a 
person  deriving  title  through  her  husband  has  redeemed  the 
lands  from  a  mortgage  binding  upon  her  interest,  as  a  condition 
upon  which  she  maybe,let  in  to  her  dower,  is  firmly  established 
in  numerous  decisions  made  in  the  courts  of  the  various  States." 

1  Cass  V.  Martin,  6  N.  H.  25. 

2  Hitchcock  V.  Harrinnton,  6  .John.  290 ;  ante,  J  2. 

3  Clough  V.  Elliott,  3  Foster,  182. 
*  Copp  V.  Heisey,  11  Foster,  317. 

■•  Pynchon  v.  Lester,  6  Gray,  314  ;  McCabe  v.  Bellows,  7  Gray,  148  ;  Niles  ».  Nye, 
13  Met.  135  ;  Newton  v.  Cook,  4  Gray,  46  ;  Wheeler  v.  Morris,  2  Bosw.  524  ;  Bell  v. 
Mayor  of  New  York,  10  Paige,  49  ;  House  v.  House,  Ibid.  158  ;  Evertson  v.  Tappen, 
5  John.  Oh.  497;  Russell  v.  Austin,  1  Paige,  192;  Swaine  v.  Perine,  5  John.  Ch. 
482  ;  Cass  v.  Martin,  6  N.  IL  25  ;  Rossiter  v.  Cossit,  15  N.  H.  38  ;  Adams  vJ  Hill,  9 
Foster,  202 ;  Clough  i .  Elliott,  3  Foster,  1 82  ;  Hastings  v.  Stevens,  9  Foster,  564 ; 
Mills  ».  Van  Voorhis,  23  Barb.   12i);  Maiitz  v.  Buchanan,  1   Md.   Ch.  Decis.   202; 


CH.  XXIV.]    DOWER  AS  AGAINST  HEIR  OF  MORTGAGOR,  ETC.  533 

In  some  of  the  States  this  rule  has  been  embodied  in  a  statu- 
tory form.  Thus,  the  Massachusetts  act,  after  giving  dower  in 
mortgaged  premises  as  against  every  person  but  the  mortgagee 
and  those  claiming  under  him,^  provides  at  follows : — 

If  the  heir  or  other  person  claiming  under  the  husband,  redeems  the  mortgages 
the  widow  shall  either  repay  such  part  of  the  money  paid  by  him  as  shall  be 
equal  to  the  proportion  which  her  interest  in  the  mortgaged  premises  bears  to 
the  whole  value  thereof ;  or  she  shall,  at  her  election,  be  entitled  to  dower  only 
according  to  the  value  of  the  estate  after  deducting  the  money  paid  for  the 
redemption  thereof.' 

Provisipns  of  like  import  are  contained  in  the  statutes  of 
several  of  the  other  States.' 

Whether  the  widow  is  required  to  contribute  where  the  mortgage  is 
redeemed  in  the  husband's  lifetime. 

22.  It  is  a  question  of  considerable  importance  whether  a 
widow  is  bound  to  contribute  before  claiming  dower,  where  a 
mortgage  incumbrance  has  been  redeemed  by  a  purchaser  dur- 
ing the  lifetime  of  her  husband.  The  author  of  a  recent  valu- 
able work  on  the  Law  of  Real  Property,  maintains  that  no  such 
obligation  exists  on  her  part.  He  says:,  "During  the  lifetime 
of  the  husband,  the  wife  is  not  bound  to  contribute  towards  the 
redemption  of  the  mortgage,  and  is  not,  therefore,  to  be  charged 
therewith,  whoever  may  redeem.  But  upon  her  husband's 
death,  she  takes  her  interest  in  the  estate,  if  at  all,  charged  with 
the  mortgage,  and  if  any  one  interested  in  the  estate,  as  heir  or 

Woods  V.  Wallace,  10  Foster,  384  ;  Copp  «.  Hersey,  11  Foster,  317  ;  Carll  v.  Batman, 
7  Greenl.  102  ;  Simonton  v.  Gray,  34  Maine,  50  ;  Watson  v,  Clendenin,  6  Blackf.  477  ; 
Wheatley  v.  Calhoun,  12  Leigh,  264 :  Moore  v.  Rollins',  45  Maine,  493 ;  Barbour  v. 
Barbour,  46  Maine,  9  ;  WUkins  v.  French,  20  Maine,  111;  Robinson  v.  Leavitt,  7 
N.  H.  104.  [Bank  of  Commerce  v.  Owens,  31  Md.  320 ;  Sergeant  v.  Fuller,  105 
Mass.  119  ;  Hinds  v.  Ballou,  44  N.  H.  619  ;  Atkinson  w. -Stewart,  46  Mo.  510  ;  At- 
kinson V.  Angert,  Id.  515  ;  Fox  v.  Pratt,  27  Ohio,  512 ;  Creecy  r.  Pearce,  69  N.  C. 
67.  See  Greenbaum  v.  Austrian,  70  III.  591  ;  King  o.  King,  100  Mass.  224 ;  Hatch 
u.  Palmer,  58  Me.  271  ;  Sweaney  v.  Mallory,  62  Mo.  485.] 

>  Ante,  ch.  21  ;  ?  14. 

2  Gen.  Stat.  Mass.  (I860,)  p.  469,  §  2  ;  Rev,  Stat.  Mass.  1836,  p.  409, 1  2.  [Pub. 
Stat.  1882,  p.  741,  g  5.] 

»  Rev.  Stat.  Maine,  1840-41,  p.  393,  ?  15  ;  2  Comp.  Laws  Mich.  1857,  p.  851, 
I  6.  [Qomp.  L.  Mich.  1871,  p.  1360,  g  6.]  Verm.  Rev.  Stat.  289.  [Rev.  Stat. 
Vt.  1880,  ?  2217.]  Wis.  Rev.  Stat.  333.  [Rev.  Stat.  Wis.  1878,  ?  2165.]  Ark. 
Rev.  Stat.  337,  445,  446.  [Rev.  Stat.  Ark.  8  2215.]  Stat.  Minnesota,  Rev.  1858 
p.  409,  §  6.    And  in  the  District  of  Columbia  ;  Rev.  Code  Dist.  Col.  1857,  p.  200, 
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purchaser,  discharge  or  redeem  the  mortgage,  he  thereby  acquires 
an  equitable  lien  upon  the  estate,  which  he  may  hold  against 
the  widow  till  she  contributes  her  proportion  of  the  charge 
according  to  the  value  of  her  interest.'"  In  the  first  proposi- 
tion above  stated  by  the  learned  author  he  is  clearly  and 
explicitly  sustained  by  the  case  of  Eaton  v.  Simonds,''  referred 
to  by  him.  But  it  is  not  so  clear  that  he  is  supported  by  the 
cases  of  Wedge  v.  Moore,^  and  Smith  v.  Stanley,*  cited  to  the 
same  point.*  In  Wedge  v.  Moore,  the  payment  was  made  with- 
out the  knowledge  or  consent  of  the  husband  by  a  junior  mort- 
gagee who  had  gone  into  possession  under  his  mortgage.  The 
tenant  in  possession  occupied  under  a  conveyance  from  this 
mortgagee.  In  Smith  v.  Stanley,  the  mortgage  in  which  the  wife 
had  joined  was  released  by  the  mortgagee  and  new  notes  and  a 
new  mortgage  were  taken  from  a  purchaser  from  the  husband. 
The  estate  in  this  case  was  not  relieved  by  any  person  claim- 
ing under  the  husband,  but  by  the  creditor  himself;. and  in 
neither  of  these  cases  was  stress  laid  on  the  fact  that  the  trans- 
actions took  place  in  the  lifetime  of  the  husband. 

23.  Eaton  v.  Simonds,  in  which  it  was  held  by  the  Supreme 
Court  of  Massachusetts  that  a  widow  is  not  bound  to  contribute 
where  a  mortgage  is  redeemed  in  the  lifetime  of  her  husband, 
was  decided  before  the  passage  of  the  Revised  Statutes  of  that 
State.  The  distinction  here  taken  is  expressly  repudiated  in 
the  subsequent  case  of  Newton  v.  Cook,*  determined  after  those 
statutes  went  into,  operation.  In  that  case  a  husband,  who, 
before  his  marriage,  had  mortgaged  land  to  a  guardian  for  the 
beaefit  of  the  wards  of  the  latter,  afterwards  became  insolvent, 
and  his  assignee  sold  the  land.  The  purchaser  executed  a  new 
mortgage  to  the  wards  to  secure  a  like  amoi^t,  and  the  guardian 
discharged  the  first  mortgage  upon  the  record,  pursuant  to  an 
express  agreement  that  the  mortgage  to  the  wards  should  be 
substituted  for  that  to  the  guardian.  The  purchaser  of  the 
right  of  the  husband  afterwards  sold  the  land,  and  his  grantee 
redeemed  the  mortgage  before  the  husband's  death.  Uuder 
these  circumstances  it  was  claimed  that  the  widow  of  the  first 

1  1  Washb.  Real  Prop.  186,  ?  21.     See,  also,  p.  188,  J  23. 

2  Eaton  V.  Simonds,  14  Pick.  98,  107  ;  ante,  ?  15. 
'  Wedge  V.  Moore,  6  Cush.  8  ;  ante,  ?  18. 

*  Smith  V.  Stanley,  37  Maine,  1 1 ;  post,  J  47.  »  In  J  23,  p.  188. 

8  Newton  r.  Cook,  4  Gray,  46. 
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uiiortgagGr  was  entitled  to  dower  as  of  an  unincumbered  estate, 
and  Eaton  v.  Simonds  was  relied  on  in  support  of  this  claim. 
But  the  court  held  that  she  was  dowable  of  the  equity  of  redemp- 
tion only,  Eaton  v.  8imouds,  they  said,  was  decided  before  the 
passage  -of  the  statute  then  in  force,  and  could  not  have  been 
decided  as  it  was  under  Rev.  Sts.  c.  60,  §.  2.  This  ruling  was 
followed  in  Pynchon  v.  Lester,'  where,  as  in  Newton  v.  Cook, 
satisfaction  of  the  mortgage  was  made  in  the  husband's  lifetime, 
and  it  was  held  that  the  widow  took  her  dower  in  the  land  sub- 
ject to  the  mortgage.  The  same  doctrine  was  held  in  Maine  in 
the  case  of  Barbour  v.  Barbour.^  The  mortgage  was  satisfied  in 
that  case  by  the  grantee  of  the  demandant's  husband  more  than 
twenty  years  before  the  death  of  the  latter.  The  court,  while 
approving  the  reasoning  in  Wedge  v.  Moore,'  nevertheless  held 
that,  under  their  statute,  which  is  substantially  the  same  as 
that  of  Massachusetts,  the  widow  must  either  contribute,  or  take 
dower  in  the  land  according  to  its  value  after  deducting  the 
amount  of  the  mortgage  debt. 

24.  If 'the  provisions  of  the  statutes  of  Massachusetts  and 
Maine  relating  to  the  matter  of  contribution  by  the  widow,  are 
to  be  understood  as  .merely  embodying  the  general  doctrine 
prevailing  in  courts  of  equity,  and  not  as  introducing  a  new  or 
different  rule,  then  the  cases  above  referred  to  would  seem  to 
establish  precisely  the  converse  of  the  proposition  stated  by  Mr. 
Washburn.  ■  Those  cases,  and  that  of  Eaton  v.  Simonds,  appear 
to  be  the  only  reported  cases  bearing  directly  upon  the  question. 
In  Carll  v.  Butman,*  it  is  not  distinctly  stated  when  the  mort- 
gage was  released,  whether  before  or  after  the  death  of  the 
husband,  but  from  the  facts  as  reported,  it  would  seem  to  have 
been  in  the  husband's  lifetime.  The  widow,  nevertheless,  was 
required  to  contribute.  And  unless  some  technical  rule  should 
interfere  to  prevent  it,  it  is  difficult  to  perceive  any  sufficient 
reason  why  the  principle  requiring  a  dowress  to  contribute 
should  not  be  applied  "as  well  where  the  incumbrance  is 
redeemed  in  the  lifetime  of  the  husband,  as  where  the  redemp- 
tion occurs  after  his  death.  The  equity  of  the  purchaser,  upon 
which  this  principle  is  founded,  appears  to  be  as  strong  in  the 
one  case  as  in  the  other.' 

1  Pynchon  ».  Lester,  6  Gray,  314,  2  Barbour  v.  Barboui-,  46  Maine,  9, 

»  Wedge  B.  Moore,  6  Cusli.  8  ;  ante,  \  1 3. 
*  Carll  V.  B-ntman,  7  Greenl.  1 02  |  post,  ?  32. 

<>  [iiee  Rossv.  Boardman,  22Uun,  527  ;  Atkinson  v.  Stewart,  46  Mo.  510  ;  Eetchom 
V.  SUw,  28  Ohio,  503.] 
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Principal  or  interest  of  the  mortgage  debt  must  be  payable  before 
contribution  can  be  required. 

25.  It  has  already  been  shown  that  the  mortgagee  can  not 
interfere  with  the  endowment  of  the  widow  of  the  mortgagor, 
until  he  is  entitled  to  demand  a  sale  of  the  mortgaged  premises ; 
or  in  other  words,  until  the  mortgage  debt,  or  some  part  of  it, 
has  matured.^  Upon  the  same  principle,  the  heir,  or  other 
person  deriving  title  under  the  husband,  cannot  insist  upon 
contribution  by  the  widow  until  the  principal  debt,  or  some 
part  of  it,  or  the  interest  accruing  thereon,  becomes  payable  ; 
and  then  only  to  the  extent  of  her  proportion  of  the  amount 
which  has  actually  become  due.  If,  therefore,  no  part  of  the 
debt — principal  or  interest — becomes  payable  during  the  life- 
time of  the  widow,  she  will  escape  entirely  all  liability  for  con- 
tribution. In  the  case  of  Danforth  v.  Smith,^  Redfield,  J.,  has 
the  following  observations  upon  this  point:  "The  general  rule 
of  equity  is,  that  all  the  estates  concerned,  whether  defined  by 
quantity  of  interest  and  duration,  or  by  extent  of  territory, 
shall  contribute  according  to  their  relative  value  at  the  time  the 
contribution  becomes  obligatory,  which  is,  when  the  debt 
falls  due ;  for  until  that,  there  is  no  power  to  compel  payment, 
or  contribution.  If  this  mortgage  did  not  become  due  for 
thirty  years,  or  the  interest,  it  might  be  very  unequal  for  the 
dowress  to  throw  the  whole  burden  upon  the  owner  of  the 
reversion  or  remainder;  but  I  do  not  see  how,  upon  general 
principles  of  equity,  such  a  result  could  be  avoided.  The 
probate  court  might  have  some  control  over  the  matter,  in 
making  the  assignment ;  but  I  do  not  see  how  it  could  be  done 
in  a  court  of  equity,  before  anything  was  due.  The  tenant  for 
life  must  be  allowed  equity  to  enjoy  the  estate,  I  think.  But 
when  the  debt  becomes  due,  so  that  a  right  to  have  it  appor- 
tioned accrues,  the  estates  must  bear*  the  burden,  according  to 
their  relative  value  at  the  time."  But  if  the  interest  be  payable 
during  the  time  the  principal  debt  has  to  run,  or  if  the  princi- 
pal be  due  and  the  creditor  do  not  desire  to  enforce  payment,  in 
either  case  the  widow  must  contribute  her  part  towards  keepin/ 
down  the  accruing  interest.*       • 

I  Ante,  ch.  23,  J  1.  s  Panforth  v.  Smith,  23  Verm.  247,  259. 

3  Post,  I  27 ;  Bell  v.  Mayor  N.  Y.,  10  Paige,  49,  71. 
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Extent  to  which  the  widow  must  contribute. 

26.  The  principle  upon  which  a  dowress  must  contribute  to 
the  redemption  of  a  mortgage  incumbrance  upon  lands  in  which 
dower  is  claimed,  is  thus  stated  by  the  chancellor,  in  Swaine  v. 
Perrine :'  "  How  is  the  plaintiff  to  contribute  rateably  to  dis- 
charge the  mortgage  debt?  If  she  was  to  pay  one- third  of  the 
debt  and  interest  (exclusively  of  costs)  paid  by  the  defendant, 
together  with  interest  on  that  one-third,  from  the  time  the 
defendant  paid  it,  there  could  be  no  doubt  that  this  would  be, 
to  the  defendant,  a  satisfactory  contribution.  But  the  plaintiff 
has  only  a  life  interest  in  thci  dower,  and  payment  of  the  entire 
one-third  of  that  debt  would  be  unjust.  It  would  be  making 
her  pay  for  a  life  estate,  equally  as  if  it  was  an  estate  in  fee. 
The  more  accurate  rule  would  appear  to  be  that  she  should 
'  keep  down'  one-third  of  the  interest  of  the  mortgage  debt,  by 
paying,  during  her  life,  to  the  defendant,  the  interest  of  one- 
third  part  of  the  aggregate  amount  of  the  principal  and  interest 
of  the  mortgage  debt  paid  by  the  defendant,  to  be  computed 
from  the  date  of  such  payment.  But  as  it  would  be  inconve- 
nient and  embarrassing  to  charge  her  with  such  an  annuity, 
then  let  the  value  of  such  annuity  from  the  plaintiff  (her  age 
and  health  considered)  be  ascertained  by  one  of  the  masters  of 
the  court,  and  be  deducted  from  the  amount  of  the  rents  and 
profits  so  coming  to  her;  and  if  that  value  should  exceed  the 
amount  of  the  rents  and  profits  so  coming  to  her,  that' then  tlie 
residue  of  such  valu6  be  deducted  from  the  dower  to  be  assigned 
to  her,  out  of  the  house  and  land  mentioned  in  the  bill.  The 
question  is,  if  an  estate  in  fee,  in  one  equal  third  part  of  the 
premises,  ought  to  pay  the  one  equal  third  part  of  the  mortgage 
debt  and  interest  paid  by  the  defendant,  then  what  proportion 
ought  the  plaintiff's  life  estate,  in  that  one-third  part,  to  pay? 
I  apprehend  the  value  of  such  an  annuity  would  be  that  result.'" 

27.  The  following,  from  the  opinion  of  Chancellor  Walworth 
in  Bell  v.  The  Mayor  of  New  York,^  is  upon  the  same  subject : 

1  Swaine  v.  Perinp,  5  John.  Ch.  482. 

2  Swaine  v.  Ferine,  5  John.  Ch.  482,  493 ;  accord.  Evartson  v.  Tappen,  Ibid.  497, 
513 ;  approved  in  Gibson  v.  Crehore,  5  Piclc.  146,  152  ;  Cass  v.  Martin,  6  N.  H.  25, 
26  ;  BoBsiter  v.  Cossit,  15  N.  H.  38,  43  ;  Clough  v.  Elliott,  3  Foster,  182,  188  ;  Woods 
V.  Wallace,  10  Foster,  384,  388  ;  Hartshornc  v.  Hartshome,  1  Green's  Ch.  349,  359. 

s  Bell  V.  The  Mayor  of  New  York,  10  Paige,  49,  71. 
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"  Where  the  widow  is  entitled  to  dower  in  an  equity  of  redemp- 
tion, and  the  mortgagee  does  not  wish  to  enforce  paj'ment  of  the 
principal  pf  his  debt,  the  rule  is,  that  as  between  her  and  the 
heir,  or  other  owner  of  the  equity  of  redemption,  she  must  con- 
tribute sufficient  to  keep  down  one-third  of  the  interest  on  the 
amount  due."    It  will  be  perceived  that  the  mode  of  apportion- 
ment here  suggested  relates  to  a  case  where  the  mortgage  is  not 
redeemed,  but  is  still  outstanding ;  and  where,  by  reason  of  for- 
bearance of  the  mortgagee,  payment  of  the  accruing  interest, 
only,  of  the  mortgage  debt  is  to  be  provided  for.    In  House  v. 
House,  the  rule  in  such  case  was  stated  in  similar  terms :  "  It  is 
stated  in  the  bill,  and  admitted  in  theanswer,  that  the  two  mort- 
gages upon  the  grist-mill  were  given  to  secure  the  payment  of 
the  purchase-money.     In  relation  to  that  portion  of  the  pro- 
perty she  takes  her  dower  subject  to  the  mortgages.    She  must, 
therefore,  keep  down  one-third  of  the  interest  from  the  time  of 
her  husband's  death,  upon  the  amount  of  principal  and  interest 
then  unpaid,  until  the  mortgages  are  required  to  be  paid  off; 
and  then  she  must  contribute  towards  such  payment,  a  sum 
which  will    be    equal  to  the  then   value  of  an  annuity  the 
amount  of  one-third  of  the  interest  upon  the  sum  unpaid  at  her 
husband's  death,  for  the  residue  of  her  life.'" 

28.  In  a  case  that  arose  in  Vermont,  the  following  points  were 
determined.  1.  In  Vermont,  probate  courts  have  exclusive 
jurisdiction  of  the  assignment  of  dower;  and  if  the  dowress 
claim  a  special  rule  of  apportionment,  the  probate  court  can 
alone  establish  such  rule  in  her  favor..  But  if  that  court  assign 
dower  generally,  in  an  equity  of  redemption,  without  determin- 
ing the  proportion  the  widow  shall  contribute,  it  is  equivalent 
to  saying  that  it  shall  be  in  proportion  to  her  estate.  A  court 
of  chancery,  upon  a  bill  brought  by  the  dowress  to  redeem,  has 
jurisdiction  to  determine  the  proportion  she  should  contribute, 
upon  the  general  rule  of  equity  in  such  cases,  except  so  far  as 
the  parties  may  have  varied  that  rule,  bj'  an  agreement  executed 
at  the  time.  2.  The  mere  fact  that  the  estate  has  been  purchased 
subject  to  the  incumbrance  and  to  dower,  is  not  sufficient  to 
raise  any  special  rule  of  apportionment,  varying  from  the  ordi- 
nary rule  in  equity.  3.  The  general  rule  of  equity  is,  that  all 
the  estates  concerned,  whether  defined  by  quantity  of  interest 

1  House  ».  House,  10  Pivige,  158,  164.     [See  Bank  of  Commerce  v.  Owens,  31  Md. 
320  ;  Ross  v.  Boardman,  22  Hun,  527  ;  Grecnbaum  v.  Austrian,  70  111.  591.] 
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and  duration,  cr  by  extent  of  territory,  shall  contribute  accord- 
ing to  their  relative  value  when  the  contribution  becomes 
obligatory ;  that  is,  when  the  debt  falls  due.  4.  According  to 
this  rule,  when  a  widow  is  endowed  of  an  equity  of  redemption, 
one-third  of  the  incumbrance  should  be  placed  upon  the  land 
covered  by  the  dower,  and  the  remainder  upon  the  residue  of 
the  land  covered  by  the  incumbrance.  5.  But  it  is  competent 
for  the  dowress,  the  mortgagee,  and  the  purchaser  of  the  equity 
of  redemption,  to  agree  upon  a  different  mode  of  apportion- 
ment ;  and  if  they  agree,  although  by  parol,  that  all  of  the 
incumbrance,  except  a  certain  part,  shall,  be  paid  from  that  p5r- 
tion  of  the  mortgaged  premises  not  covered  by  the  dower,  this 
agreement,  when  executed,  is  irrevocable,  and  a  court  of  chan- 
cery will  regard  it,  in  apportioning  the  residue  of  the  incum- 
brance between  the  dowress  and  the  purchaser.' 

Rule  where  the  holder  of  the  equity  has  procured  an  assignment  of  the 

mortgage? 

29.  In  the  preceding  chapter,  the  relative  rights  and  obliga- 
tions of  the  mortgagee  and  the  dowress,  where  the  former  has 
become  the  owner  of  the  equity  of  redemption,  are  stated  and 
discussed.'  We  come  now  to  the  consideration  of  questions  aris- 
ing where  the  owner  of  the  equity  of  redemption,  subsequently 
to  the  acquisition  of  that  estate  by  him,  has  procured  to  himself 
an  assignment  of  the  mortgage. 

30.  The  Court  of  Errors  and  Appeals  of'  New  Jersey,  in  pass- 
ing upon  the  right  of  dower  as  against  a  mortgagee  who  had 
acquired  the  equity  of  the  mortgagor,  remarked  that  there  was 
nothing  in  the  case  before  them  which  made  it  necessary  to 
decide  whether  one  who  holds  the  equity  of  redemption  by  con- 
veyance, mediate  or  immediate  from  the  husband,  can  protect 
himself  from  dower  by  the  subsequent  purchase  of  a  prior  mort- 
gage.* These  observations  fairly  imply  that,  in  the  opinion  of 
the  court,  there  might  be  a  distinction  as  to  the  rights  of  the 

1  Danforth  v.  Smith,  23  Verm.  247. 

*  As  to  the  doctrine  of  the  English  equity  courts,  which  permits  a  purchaser  from  the 
husband  to  protect  his  estate  against  dower,  bj  procuring  an  assignment  to  trustees  of 
a  prior  mortgage  term  for  years,  and  its  inapplicability  in  this  country,  see  ante,  ch.  23, 
2  3,  note  2. 

»  Ante,  ch.  23,  §2  13-21. 

*  Thompson  v.  Boyd,  2  Zab.  543,  551  ;  ante,  ch.  23,  J  15. 
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respective  parties  in  the  two  classes  of  cases.  On  the  other  hand, 
in  New  Hampshire,  in  a  case  similar  to  that  determined  in  New 
Jersey,  it  was  said  of  the  assignee  of  a  mortgage,  who  had  also 
become  the  owner  of  the  equity  of  redemption,  that  "  he  stood 
in  the  same  position,  and  had  the  same  rights  which  he  would 
have  had  if  he  had  first  purchased  the  equity  of  redemption, 
and  afterwards  had  paid  the  amount  of  the  mortgage,  or  had 
taken  an  assignment  of  it.  In  either  case,  he  would  be,  in 
equity,  and  in  law,  the  purchaser  and  owner  of  the  mortgage 
by  way  of  redemption.'"  And  it  will  be  noticed  as  we  proceed, 
that  some  courts  have  acted  upon  the  idea  that  a  distinction 
existed  ;  while  others  have  proceeded  upon  the  assumption  that 
both  classes  were  governed  by  the  same  general  rules,  and 
subject  to  the  same  general  principles. 

31.  In  Gibson  v.  Crehore,^  the  equity  of  redemption  of  a  mort- 
gage in  fee  was  sold  by  the  administrators  of  the  mortgagor. 
The  purchaser  paid  off  the  mortgage  debt  and  took  an  assign- 
ment of  the  mortgage.     It  was  insisted  on  behalf  of  the  widow 
of  the  mortgagor  th^t  the  payment  thus  made  operated  to  sat- 
isfy the  mortgage ;  that  the  assignment  was  mere  matter  of 
form ;  and  that  the  law  would  give  it  no  other  operation  than  as 
evidence  of  payment  and  discliarge  of  the  mortgage.     Upon 
this  point,  the  court  said :  "  No  doubt  it  (the  assignment)  has  this 
effect  against  the  mortgagee  himself;  he  has  received  his  debt, 
and  can  have  no  further  claim ;  but  the  question  seems  to  be, 
whether  the  interest  of  the  assignee  can  be  preserved  against 
the  widow  claiming  her  dower, she  having  once  relinquished  it; 
and  the  authorities  are  very  satisfactory  upon  this  point.  When 
the  purchaser  of  a  right  to  redeem  takes  an  assignment,  this 
shall  or  shall  not  operate  as  an  extinguishment  of  the  mortgage 
according  as  the  interest  of  the  party  taking  this  assignment 
may  be,  and  according  to  the  real  intent  of  the  parties.     Now 
the  interest  of  the  defendant  is  altogether  in  upholding  the 
mortgage,  and  it  must  have  been  his  intent  so  to  do,  or  this  form 
of  transaction  would  not  have  been  adopted."    The  foregoing 
suit  was  brought  in  a  court  of  law.     On  a  bill  to  redeem  subse- 
quently brought  by  the  widow  against  the  same  defendant,  in  a 
court  of  equity,  the  above  doctrine  was  reaffirmed  ;  and  it  Was 
further  held  that  if  the  assignee  insisted  upon  it,  she  must 

>  Woods  ».  Wallace,  10  Foster,  384,  387. 
'  Gibson  V.  Crehore,  3  Pick.  475. 
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yedeem  the  whole  debt  in  the  same  manner  and  upon  the  game 
terms  as  if  he  were  not  the  owner  of  the  equity.  "  If  the 
defendant  had  redeemed  the  mortgage,"  the  court  said,  "the 
plaintiff  would  have  been  let  in  by  contributing  her  portion  of 
the  mortgage  debt,  according  to  the  value  of  her  life  estate  in 
one-third  part  of  the  mortgaged  premises,  in  conformity  with  the 
rule  adopted  in  the  case  of  Swaine  v.  Ferine,  5  John.  Ch.  R.  482. 
But  as  the  defendant,  being  assignee  of  the  mortgage,  insists  on 
the  payment  of  the  whole  mortgage  debt,  the  plaintiff  can  not 
redeem  on  any  other  terms.  After  redemption  she  will  hold  as 
assignee  of  the  mortgage,  but  will  be  bound  to  keep  down  one- 
third  of  the  interest  during  her  life,  and  may  hold  over  for  the 
residue  of  the  mortgage  debt.'" 

32.  The  doctrine  of  Gibson  v.  Crehore  was  followed  in  Carll 
V.  Butman,^  except  that  in  the  latter  case  the  dowress  was  not 
required  to  redeem  the  oitire  debt.  The  facts  were  as  follows  : 
one  Holmes  mortgaged  a  tract  of  land  to  Jones,  and  subse- 
quently conveyed  one  acre  out  of  the  tract  to  Carll,  husband  of 
the  demandant.  Carll  afterwards  conveyed  the  acre  in  ques- 
tion to  the  defendant,  his  wife  not  joining,  and  the  defendant 
thereupon  procured  a  release  of  the  mortgage  from  Jones,  the'^ 
mortgagee.  In  support  of  her  claim  for  dower,  it  was  insisted 
by  the  demandant  that  the  release  to  the  defendant  by  the 
mortgagee,  operated,  not  as  an  assignment,  but  as  an  extin- 
guishment of  the  mortgage.  The  court  held  that  the  mortgage 
was  to  be  treated  as  still  subsisting,  and  that  the  widow  must 
contribute  to  its  redemption.  "The  sum  paid  to  the  mortgagee," 
they  remarked,  "  was  the  tenant's  own  money.  It  was  not  paid 
with  a  view  to  extinguish  the  mortgage,  or  to  pay  the  debt  due 
thereon,  but  to  purchase  the  land  after  the  right  to  redeem  was 
understood  to  be  foreclosed.  To  regard  this  purchase  as  an 
extinguishment  of  the  mortgage,  would  be  to  give  a  construction 
to  the  deed  which  neither  party  could  have  intended."  And  in 
conclusion,  they  added  :  "  But  if  she  would  have  her  dower,  she 
must  pay  her  just  proportion  of  the  sum  due  on  the  mortgage. 
As  the  value  of  the  whole  tract  mortgaged,  is  to  the  whole  sum 
due  on  the  mortgage,  so  would  the  value  of  the  acre  of  which 
the  husband  was  seised,  be  to  the,  amount  which  that  acre 
should  contribute.     And  of  this  last  sum  thus  ascertained,  the 

J  Gibson  v.  Crehore,  5  Pick.  146.     Sec  ante,  ch.  23,  JJ  13-21. 
2  Carll  i;.~^Butm.in,  7  Grcenl.  102. 
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widow  would  be  holden  to  pay  the  proportion  which  the  present 
value  of  an  annuity  for  her  life,  equal  to  one-third  of  the  rents 
and  profits,  might  bear  to  the  value  of  the  whole  acre  in  which 
she  has  a  claim  to  be  endowed."^  The  same  principle  was  ap- 
plied in  the  case  of  Simonton  v.  Gray,^  where  the  doctrine  was 
thus  stated  :  "  If  the  purchaser  of  an  equity  of  redemption  take 
an  assignment  of  the  mortgage,  both  estates  may  stand,  though 
united'  in  the  same  person.  When  substantial  justice  may  be 
promoted,  the  mortgage  will  be  upheld,  or  not,  according  to  his 
intention  or  his  interest.  For  mergers  are  not  favored  in  cburts 
of  law  or  in  courts  of  equity.  In  the  case  at  bar  it  is  for  the 
interest  of  the  purchaser  of  the  equity  of  redemption,  and  of  those 
claiming  under  him,  that  the  mortgage  should  be  upheld 
against  the  incumbrance  of  dower.  It  would  not  comport  with 
just  principles  of  law  or  equity,  that  after  uniting  with  her 
husband,  and  releasing  her  right,  the  plaintiff  should  have 
dower  in  that  estate.  But  she  is  entitled  to  dower  in  the  equity 
of  redemption,  to  which  her  release,  and  the  subsequent  con- 
veyance by  her  husband  present  no  bar ;  and  she  can,  therefore, 
redeem  the  estate.  According  to  the  agreement  of  the  parties, 
a  master  will  be  appointed  to  ascertain  the  value  of  her  estate 
in  gross,  and  the  annual  value.  As  she  must  keep  down  one- 
third  of  the  interest  on  the  amount  due  upon  the  mortgage,  the 
yearly  value  of  her  estate  will  be  found  by  deducting  from 
one-third  of  the  net  annual  income  of  the  whole  estate  one-third 
of  the  annual  interest  on  the  amount  of  the  mortgage  debt  due. 
The  master  will  ascertain  the  value  of  the  net  annual  income 
of  the  whole  estate  ;  the  amount  due  upon  the  mortgage  at  the 
date  of  the  demand  for  dower,  and  the  probable  duration  of  the 
life  of  the  complainant.  From  these  elements  the  required 
results  may  be  readily  determined.  The  sum  to  be  paid  to  her, 
for  the  release  of  her  estate,  will  bei  the  present  worth  of  an 
annuity  during  her  life,  equal  to  the  net  annual  value  of  such 
estate.'" 

33.  In  a  previous  chapter,  reference  is  made  to  Woods  v.. 
Wallace,*  and  copious  extracts  are  given  from  the  opinion 
delivered  in  that  case.    It  was  there  held  that  a  mortgagee 

1  See  Wilkins  v.  French,  20  Maine,  111.     [Lovejoy  v.  Vose,  73  Me.  46.] 

*  Simonton  v.  Gray,  34  Maine,  50. 

s  Simonton  v.  Gray,  34  Maine,  50,  51  ;  accord.  Moore  v.  KoUins,  45  Maine,  493, 
495  ;  Barbour  ».  Barbour,  46  Maine,  9. 

*  Woods  V.  Wallace,  10  Foster,  384 ;  ante,  eh.  23,  g  19. 
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who,  subsequently  to  the  date  of  the  mortgage,  becomes  the 
owner  of  the  equity,  stands  in  the  same  position  as  a  purchaser 
of  the  equity  who  afterwards  procures  an  assignment  of  the 
mortgage ;  and  that  the  rights  of  the  dowress  are  identical  in 
both  cases.  But  the  court  ignored  the  doctrine  of  Gibson  v.' 
Crehore,  in  so  far  as  it  imposes  upon  the  widow  in  such  a  case 
the  necessity  of  redeeming  the  entire  mortgage ;'  deeming  it . 
sufficient  to  require  her  to  contribute  her  fair  proportion  of  the 
debt,  in  this  respect  applying  the  rule  adopted  in  Carll  v. 
Butman.''  They  regarded  it  as  an  idle  ceremony,  and  contrary 
to  well-considered  decisions,  to  exact  full  payment  -from  the 
dowress,  when  the  defendant  would  be  entitled  to  regain  his 
interest  in  the  premises  immediately,  by  refunding  to  her  his 
share.  So  the  Chancellor  of  New  Jersey,  in  a  case  in  which  the 
purchaser  of  the  equity  had  taken  an  assignment  of  the  mort- 
gage, decreed  dower  to  the  widow  of  the  mortgagor  upon  con- 
dition that  she  kept  down  one-third  the  interest  of  the  mortgage 
debt.^ 

34.  Russell  v.  Austin^  was  a  case  in  which  the  owner  of  an 
equity  of  redemption  took  an  assignment  of  the  mortgage  after 
the  death  of  the  mortgagor,  expressly  to  protect  himself  against 
dower  to  the  extent  of  the  incumbrance.  By  the  chancellor : 
"There  was  no  merger  of  the  mortgage  in  this  case  by  the 
assignment  to  Corning,  or  by  the  assignment  from  Corning  to 
the  defendant.  In  the  case  of  James  v.  Morey,"  the  Court  6f 
Errors  decided  that  the  question  of  merger  depended  on  the 
intention  of  the  person  who  took  the  assignment  of  an  out- 
standing title  or  estate,  provided  he  had  any  interest  in  keeping 
up  the  incumbrance,  and  preventing  a  merger  thereof  in  his 
prior  estate.  At  the  time  of  the  assignment  of  the  mortgage  in 
this  case,  the  husband  was  dead,  and  the  wife's  right  of  dower 
in  the  premises  had  become  complete.  The  mortgage  was  pur- 
chased in  and  assigned  instead  of  being  paid  off,  under  the 
advice  of  counsel,  and  for  the  avowed  object  of  protecting  the 
assignee  against  the  claim  of  dower,  to  the  extent  of  that  incum- 
brance. There  can,  therefore,  be  no  pretence  that  the  mortgage 
interest  was  merged  by  the  assignment  to  Corning,  or  by  the 

'  Gibson  v.  Crehore,  5  Pick.  146  ;  ante,  §  31. 

2  Carll  V.  Butman,  7  Greenl.  102  ;  ante,  |  32. 

'  Hartshome  v.  Hartshorne,  1  Green's  CU.  349,  359. 

*  Russell  V.  Austin,  1  Paige,  192. 

'  James  ».  Morey,  2  Cowen,  246. 
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sale  and  assignment  to  the  defendant,  when  it  was  still  kept  on 
foot  for  the  same  purpose.  The  widow  is  only  entitled  to  dower 
in  the  equity  of  redemption,  and  must  contribute  her  share 
towards  the  payment  of  the  mortgage." 

35.  In  the  ease  of  Evertson  v.  Tappen,*  an  executrix  suffered 
land  of  which  her  husband,  the  testator,  died  seised,  subject  to 
a  mortg^e,  to  be  sold  under  the  mortgage,  and  became  the 
purchaser,  and  sold  it  as  her  propert.y.  The  chancellor  held 
that  an  executor  or  trustee  can  not  buy  in  land  of  th^  testator 
on  a  sale  under  an  incumbrance,  for  his  own  benefit,  and  there- 
fore that  she  was  liable  to  account  to  the  heirs  for  the  proceeds 
of  the  sale.  He  further  held,  however,  that  as  the  widow  of  the 
testator,  she  was  dowable  of  the  proceeds  of  the  sale  made  by 
her,  subject  to  a  rateable  contribution  towards  the  extinguish- 
ment of  the  mortgage  debt,  upon  the  principle  adopted  in 
Swaine  v.  Ferine.^ 

36.  In  the  following  case,  decided  in  Massachusetts,  the  dow- 
ress,  owing  to  peculiar  equities  existing  in  her  favor,  was  exon- 
erated from  liability  to  make  contribution.  Nathan  Stratton 
executed  to  one  Hapgood  a  mortgage  on  two  parcels  of  land  to 
secure  the  payment  of  a  debt  due  the  latter.  In  both  these 
parcels  Sarah  Stratton  was  entitled  to  dowef.  Afterwards,  Strat- 
ton, the  mortgagor,  conveyed  one  of  the  parcels,  subject  to  the 
mortgage,  to  one  Harwood.  Sarah  Stratton  united  in  this  con- 
veyance, and  released  to  Harwood  her  dower  interest  in  the  pre- 
mises so  conveyed  to  him.  In  consideration  of  this  release, 
Stratton,  the  mortgagor,  leased  the  other  parcel  of  the  mort- 
gaged premises  to  her  for  her  life,  and  she  entered  upon  the 
possession  and  enjoyment  thereof.  Upon  the  question  whether, 
under  these  circumstances,  she  was  bound  to  contribute  towards 
relieving  the  premises  leased  to  her,  from  the  incumbrance, 
Wilde,  J.,  Said :  "  It  is  no  doubt  true  generally,  that  a  tenant  for 
life,  in  possession  of  an  estate  charged  with  a  mortgage,  is  bound 
to  keep  down  the  interest,  or  to  assist  the  reversioner  in  redeem- 
ing the  mortgage;  but  under  all  the  circumstances  of  this  case, 
we  think  that  Sarah  Stratton  is  not  thus  liable.  She,  not  having 
joined  in  the  mortgage,  would  have  been  entitled  to  dower  in 
the  whole  of  the  mortgaged  premises,  but  for  her  subsequent 

1  ETartson  v.  Tappen,  5  John.  Ch.  497. 

2  Swaine  v.  Ferine,  5  John.  Ch.  482.     [See  l)e  Lisle  v.  Herbs,  25  Hun,  485.] 
Ante,  i  26. 
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release  to  Abner  Harwood.  In  consideration  of  that  release, 
the  demanded  premises  were  leased  to  her  for  life,  as  an  equiva- 
lent for  her  right  of  dower  in  the  whole  of  the  mortgaged  pre- 
mises, and  it  has  not  been  denied  that  it  was  a  fair  equivalent, 
and  that  the  conveyance  to  her  was  made  bona  fide.  This  free- 
hold estate  was  never  intended  to  be  subject  to  the  mortgage. 
Abner  Harwood  was  bound  to  pay  the  whole  debt  if  he  chose 
to  redeem,  and  if  he  did  not  redeem,  the  mortgagee  could  not 
have  defended  against  Sarah  Stratton's  claim  of  dower.  It  is 
clear,  therefore,  that  she  is  entitled  to  hold  the  demanded  pre- 
mises free  from  the  mortgage.'" 

In  wJiat  States  tlie  widow  •may  elect  to  contribute,  or  have  the  mortgage 
debt  deducted  from  the  value  of  the  land. 

37.  In  Massachusetts,''  Maine,'  and  the  District  of  Columbia,* 
where  the  heir  or  other  person  claiming  under  the  husband 
redeems  the  incumbrance,  the  widow  may  contribute  her  pro- 
portion of  the  money  paid  for  the  redemption,  and  entitle  her- 
self to  dower  in  the  whole  lands;  or  she  may,  at  her  election, 
take  dower  only  "  according  to  the  value  of  the  estate  after 
deducting  the  money  so  paid  for  the  redemption  thereof."  In 
Michigan,'  Vermont,*  Wisconsin,'  Arkansas,"  and  Minnesota,'  it 
is  provided  that  where  a  mortgage  is  redeemed  by  the  heir  or 
other  person  claiming  under  the  husband,  "  the  amount  so  paid 
shall  be  deducted  from  the  value  of  the  land,  and  the  widow 
shall  have  set  out  to  her  for  her  dower  in  the  mortgaged  lands, 
the  value  of  one-third  of  the  residue  after  such  deduction." 

'  Brooks  V.  Harwood,  8  Pick.  497,  49».  [See  King  ».  King,  100  Mass.  224 ;  Ser- 
geant V.  Fuller,  105  Mass.  119  ;  Hinds  v.  Ballou,  44  N.  H.  619  ;  Atkinson  v.  Stewart, 
46  Mo;  510.] 

2  Gen.  Stat.  Mass.  (I860,)  p.  469,  ?  2;  Rev.  Stat.  Mass.  (1836,)  p.  409,  ?  2. 
[Pub.  Stat.  1882,  p.  741,  ?  5.]  Henry's  case,  4  Cush.  257  ;  Newton  v.  Cook,  4  Gray, 
46  ;  Pynchon  v.  Lester,  6  Gray,  314. 

»  Rev.  Stat.  Maine,  (1857,)  p.  606,  ?  14  ;  Rev.  Stat.  Maine,  (1840-41,)  p.  398, 
I  15.     [Rev.  Stat.  1871,  p.  758,  J  12.]     Barbour  v.  Barbour,  46  Maine,  9. 

*  Rev.  Code  Dist.  Col.  1857,  p.  199,  ?  3. 

6  2  Comp.  Laws  Mich.  1857,  p.  851,  ?  6.  ^ 

'  Venn.  R«v.  Stat.  289,  ?  3 ;  Comp.  Stat.  Verm.  p.  362,  ?  3.  [Bev.  Stat.  1880, 
I  2217.] 

'  Wis.  Rev,  Stat.  333,  g  6  ;  Rev.  1858,  p.  565,  J  6,  [Eev,  Stat,  Wis.  1878, 
I  2165.] 

»  Ark.  Bev.  Stat.  337,  445,  446.     [See  Rev.  Stat.  1874,  {  2215.] 

»  Stat.  Minn.  Bev.  1858,  p.  408,  I  6, 

VOL.  I. — 35 
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And  in  a  case  determined  in  South  Carolina,  it  was  held  thatjf 
money  be  assessed  in  lieu  of  dower  in  mortgaged  premises,  the 
amount  of  the  incumbrance  should  be  deducted  from  the  fee 
simple  value,  and  the  assessment  made  on  the  balance.'  Enact- 
ments of  this  description  are  held  to  apply  to  all  cases  where 
the  death  of  the  husband  occurs  after  they  took  effect,  though 
the  mortgage  were  redeemed  before  that  time.'' 

As  against  a  holder  of  the  equity  of  redemption  who  fails  to  redeem, 
the  widow  may  be  endowed  as  of  an  unincuTnbered  estate. 

38.  This  point  was  first  mooted  by  Chief  Justice  Kent,  in 
Hitchcock  V.  Harrington,'  where,  in  refusing  to  permit  the  ten- 
ant to  avail  himself  of  a  satisfied  mortgage  in  bar  of  the 
demandant's  right  of  dower,  he  added  these  observations :  "The 
same  principle  ought,  perhaps,  equally  to  estop  him  from  setting 
up  an  existing  mortgage,  because  we  now  regard  the  mortgage 
estate  only  for  the  benefit  of  the  mortgagee  and  his  assigns. 
As  to  the  rest  of  the  world,  so  long  4s  it  is  not  put  in  force, 
it  is  only  a  pledge  or  lien  on  the  land,  with  which  they 
have  no  concern  any  further  than  not  to  disturb  it.  The 
objection,  then,  to  the  demandant's  right  t(\  recover  totally 
fails."  In  the  case  of  Collins  v.  Torry,*  determined  soon  after- 
wards, this  point  was  distinctly  met  and  decided.  The  court 
said  :  "  He  (the  tenant)  shows  no  title  under  the  mortgage ;  and 
he  cannot,  therefore,  set  it  up  to  defeat  the  widow's  dower.  A 
mortgage,  before  foreclosure  or  entry,  is  not  now  regarded  as  a 
legal  title  which  a  stranger  can  set  up.  It  can  only  be  used  by 
the  mortgagee  and  his  representatives.  This  does,  in  effect, 
enable  the  wife  to  be  endowed  of  an  equity  of  redemption ;  and, 
under  the  above  limitations,  it  is  just  and  consistent  with  princi- 
ple that  she  should  be  endowed  of  it The  plain  and 

necessary  rule  is,  to  allow  her  the  dower,  which  she  must  take 
as  the  heir  or  purchaser  takes  the  estate,  subject  to  the  mort- 
gage." This  principle  has  been  frequently  reaffirmed  in 
adjudged  cases,  and  is  regarded  as  a  settled  point  in  the  law 
of  dower.® 

»  Stoppelbein  v.  sWtz,  1  Hill,  S.  C.  200. 
'-  Barbour  v.  Barbour,  46  Maine,  9. 
»  Hitchcock  V.  Harrington,  6  John.  290,  295. 
•  Collins  V.  Torry,  7  John.  278,  282. 
Smith  !>.  Eustis,  7  Greenl.  4 1  ;  Manning  v.  Lahoroe,  33  Maine,  343  ;  Wilkins  v. 
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Dower  as  against  the  holder  of  a  mortgage  in  which  the  widow  has 
not  joined,  where  there  are  successive  mortgages. 

39.  A  right  of  dower  in  an  equity  of  redemption  existing  in 
favor  of  the  wife  can  not  be  affected  by  any  subsequent  mort- 
gage executed  by  the  husband  alone,  except  in  those  States 
where  he  is  permitted  by  law  to  divest  her  inchoate  dower 
interest  by  his  individual  act.'  In  Titus  v.  Neilson,"  the  demand- 
ant had  joined  with  her  husband  in  the  execution  of  a  mort- 
gage upon  his  lands.  He  afterwards  executed  a  second  mortgage 
in  which  she  refused  to  join.  Pending  a  bill  for  foreclosure  by 
the  first  mortgagee,  and  after  a  decree  for  .sale,  but  before  the 
sale,  the  mortgagor  died.  His  widow  was  endowed  of  the  sur- 
plus proceeds  remaining  after  the  first  mortgage  was  satisfied. 
So  where  a  widow  had  released  her  right  of  dower  in  the  second, 
only,  of  three  mortgages,  it  was  held  that  she  was  entitled  to 
dower  in  the  whole  land  as  against  the  third  mortgagee  who 
had  paid  and  discharged  the  first  and  second  mortgages  without 
the  knowledge  or  consent  of  the  husband.* 

40.  In  Hinchman  v.  Stiles,*  there  were  three  mortgages,  the 
first  of  which  was  made  prior  to  the  coverture,  and  was  upon 
one  of  two  tracts  of  land  ;  the  second  during  the  coverture,  but 
without  the  concurrence  of  the  wife,  was  upon  the  other  tract ; 
and  the  third  conjointly  with  her  upon  both  tracts.  After  the 
death  of  the  husband  the  third  mortgagee  filed  his  bill  to 
redeem,  making  the  widow,  the  holders  of  the  first  and  second 
mortgages,  and  sundry  judgment  creditors  of  the  deceased, 
parties  defendant  to  the  bill.  The  widow  Waimed  dower  a^ 
against  the  mortgage  second  in  pi-iority,  which  was  not  signed 

French,  20  Maine,  111  ;  Young  v.  Tarbell,  37  Maine,  509,  515;  Coles  v.  Coles,  15 
John.  319  ;  Coates  v.  Cheever,  I  Cow.  460,  478 ;  Wheeler  v.  Morris,  2  Bosw.  524  ; 
Mathewson  v.  Smith,  1  Angell,  (R.  I.)  22,  27  ;  Ballard  v.  Bowers,  10  N.  H.  500 ; 
Rossiter  o.  Cossit,  15  N.  H.  38;  Carter  v.  Goodin,  3  Ohio  State,^75;  Hastings  v. 
Stevens,  9  Foster,  564  ;  Snow  ».  Stevens,  15  Mass.  278  ;  Henry's  case,  4  Cush.  267  ; 
Draper  v.  Baker,  12  Cush.  288  ;  Whitehead  v.  Middleton,  2  How  Missis.  692  ;  Moore 
i;.  Rollins,  45  Maine,  493,  495  ;  1  Washb.  Real  Prop.  182,  |  16.  The  statutes  before 
referred  to  (ch.  22,  |J  14-20)  are  to  the  same  effect. 

'  Post,  ch.  29. 

'  Titus  V.  Neilson,  5  John.  Ch,  452.  To  the  same  effect,  Hinchman  v.  Stiles,  1 
Stockt.  Ch.  361,  454. 

»  Wedge  ».  Moore,  6  Cush.  8 ;  ante,  ?  13.  See,  also.  Walker  ».  Griswold,  6  Pick. 
416  ;  Reed  v.  Morrison,  12  Serg.  &  R.  18,  21. 

«  Hinchman  v.  Stiles,  1  Stockt.  Ch.  361,  454. 
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by  her,  and  also  as  against  the  judgment  creditors  whose  liens 
were  subsequent  to  all  the  mortgages.     The  court,  while  recog- 
nising the  right  of  the  demandant  to  be  endowed  of  the  equity 
of  redemption,  were  somewhat  at  a  loss  to  determine  exactly 
how  the  conflicting  claims  of  all  parties  should  be  adjusted. 
"The  diflBculty  in  this  case,"  they  said,  "is  here.     The  bill  is 
filed  by  the  third  mortgagee.     It  is  the  intervening  mortgage — 
the  second   mortgage — that  was  not  executed  by  the  widow. 
The  widow,  by  her  answer,  insists  that  the  first  and  third  mort- 
gages are  first  to  be  paid,  and  that  after  her  costs  are  paid  out 
of  the  surplus,  the  second  mortgagee  must  take  two-thirds  of 
the  residue,  and  the  one-third  must  be  invested  for  her  benefit. 
And  so  her  counsel  contended  on  the  argument.     But  on  what 
principle  can  the  second  mortgage  be  postponed  to  the  third  ? 
It  does  not  lose  its  priority  of  payment  from  the  mere  fact  that 
the  wife  did  not  sign  it.    The  husband  had  the  right  to  mort- 
gage his  interest  in  the  land  without  his  wife's  consent,  and  a 
third  mortgagee  can  derive  no  superiority  over  that  interest  to 
the  second  mortgagee,  because  he  has  procured  a  lien  upon  the 
further  rights  of  the  wife.     The  amount  due  on  the  first  mort- 
gage,, together  with  that  mortgagee's  cost,  must  be  first  paid  out 
of  the  proceeds  of  the  lot  which  the  mortgage  covers.     If  there 
is  more  than  sufiicient  for  that  purpose,  the  residue,  or  so  much 
thereof  as  is  necessary,  must  be  appropriated  to  pay,  first,  the 
third  mortgagee's  costs,  and  then  his  mortgage.    If  the  proceeds 
of  the  sale  of  the  one  lot  pay  off  the  first  and  third  mortgages, 
there  is  no  difficulty.     Out  of  the  proceeds  of  the  other  lot,  the 
widow's  cost  of  this  suit  must  first  be  paid,  and  one-third  of  the 
residue  must  be  invested  so  that  she  may  receive  the  interest 
during  her  life.    The  balance  goes  to  pay  the  second  mortgage, 
and  if  not  sufiicient  for  the  purpose,  the  mortgagee,  at  the  death 
of  the  widow,  will  be  entitled  to  the  principal  Invested  for  the 
widow's  benefit,  or  so  much  of  it  as  will  be  required  to  satisfy 
his  claim.    But  suppose  the  third  mortgage  is  not  paid  by  the 
proceeds  of  the  sale  of  the  first  lot,  how  then  are  the  rights 
between  the  second  mortgagee  and  the  widow  to  be  settled,  con- 
sistent with  the  rights  of  the  third  mortgagee  ?    The  second 
mortgagee  says :  '  I  am  willing  the  widow's  costs  should  be  paid 
out  of  the  fund.     I  will  tak^  two-thirds  of  the  surplus,  and  the 
other  third  must  be  invested  for  the  widow's  benefit  during  her 
life.'    But  to  this  the  third  mortgagee  objects.     His  mortgage 
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covers  all  the  widow's  interest  in  the  fund,  and  her  costs  can 
not  be  paid  out  of  the  fund,  nor  can  an  investment  of  any  part 
of  it  be  made  for  her  benefit  until  the  third  mortgage  is 
discharged.  Nor  can  the  third  mortgagee  claim  any  of  the 
fund  until  the  prior  incumbrance  (the  second  mortgage)  is 
discharged.  There  is  no  question  in  litigation  between  the 
second  and  th^rd  mortgagees.  They  make  no  point  in  the 
case.  The  mortgages  must  be  paid  according  to  their  priority. 
Should  there  be  a  surplus  after  paying  all  the  mortgages,  the 
widow,  perhaps,  may  claim  something  more  than  the  one-third 
of  the  surplus.  She  may  be  entitled  to  her  costs,  and  to  have 
the  amount  of  her  interest  in  the  fund  which  went  to  pay  the 
second  mortgage,  first  deducted,  and  also  to  have  the  one-third 
of  the  balance.  But  I  have  not  well  considered  this  point. 
When  the  property  comes  to  be  sold  it  may  be  unnecessary  to 
do  so.  Let  a  master  state  the  accounts,  and  let  there  be  a 
decree  for  sale,  directing  the  lot  embraced  in  the  first  mortgage 
to  be  sold,  and  out  of  the  proceeds  let  the  first  mortgagee's  cpsts 
and  the  amount  due  him  be  paid ;  and  the  residue,  if  any,  be 
appropriated,  first,  to  pay  the  third  mortgagee's  costs,  and  then 
the  amount  due  on  his  mortgage.  Let  the  proceeds  of  the 
sale  of  the  other  lot  be  brought  into  court,  subject  to  further 
directions,'" 

41.  Afterwards  a  sale  was  made  and  the  money  brought  into 
court.  By  the  chancellor :  "  The  lot  embraced  iu  the  first  and 
third  mortgages  brought  sufficient  to  pay  off  those  incumbrances, 
leaving  a  surplus  of  five  hundred  and  fifteen  dollars  and  seventy- 
four  cents.  The  second  mortgage  did  not  embrace  this  lot,  and 
of  course  that  mortgagee  can  have  no  claim  upon  this  surplus. 
The  question  as  to  its  disposition  is  between  the  widow  of  the 
mortgagor  and  the  judgment  creditors.  This  surplus  represents 
the  value  of  the  equity  of  redemption.  When,  this  case  was 
before  the  court  at  the  last  term,  it  was  decided  that  the  widow 
was  entitled  to  her  dower  in  the  equity  of  redemption,  and  that 
the  court  would  protect  her  interest.  It  is  now  insisted  that 
the  widow  is  entitled  to  the  whole  of  the  five  hundred  and 
fifteen  dollars  and  seventy-four  cents.  This  can  not  be  so.  She 
is  entitled  to  nothing  more  than  her  dower  in  the  equity  of 
redemption.  The  sum  represents  that  equity  of  redemption. 
She  is  entitled  to  the  interest  on  one-third  of  it,  and  no  more. 

I  Hinchman  v.  Stiles,  1  Stockt.  Ch.  361,  per  Williameon,  Chancellor. 
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Suppose  the  sheriff  had  sold  two-thirds  of  the  lot,  and  paid  off 
the  incumbrance ;  it  is  very  clear  that  the  widow  would  not 
have  been  entitled  to  the  whole  of  the  remaining  one-third  of 
the  land  as  her  dower.  She  would  have  been  entitled  to 
her  dower,  that  is,  her  thirds,  in  the  land  that  remained  unsold." 
A  decree  was  entered  in  conformity  to  this  opinion.  Dower  was 
also  allowed  the  widow  in  the  proceeds  of  the  tract  covered  by 
the  second  mortgage.^ 

When  a  mortgage  mil  be  treated  as  satisfied  in  favor  of  the  widow 
of  a  mortgagor. 

42.  Payment  of  the  mortgage  debt  by  the  husband,  or  what 
is  tantamount  thereto,  by  some  one  acting  in  his  behalf,  will, 
of  course,  satisfy  the  mortgage,  and  let  his  widow  in  to  her 
dower.^  We  have  seen  that  where  a  vendee  of  the  husband,  by 
his  contract  of  purchase,  is  bound  to  apply  the  purchase-money, 
or  so  much  of  it  as  may  be  necessary,  to  the  extinguishment  of 
an  outstanding  mortgage,  a  payment  made  in  pursuance  of  such 
understanding  is  regarded  as  proceeding  from  the  husband,  and 
as  a  satisfaction  of  the  mortgage  in  favor  of  his  widow.*  So 
where  the  equity  of  redemption  of  a  mortgagor  was  sold  on 
execution,  but  before  any  entry  was  hnade  under  the  purchase, 
the  mortgage  money  was  paid  by  a  third  person  who  had  for- 
merly been  a  tenant  under  the  mortgagor,  and  the  mortgage 
was  thereupon  released  to  the  latter,  it  was  held  that  his  widow 
was  reinstated  to  her  dower  in  the  entire  premises.* 

43.  Payment  by  the  administrator  of  the  husband  will  be 
attended  with  the  same  result.  This  has  been  several  timed 
decided  in  Massachusetts.'  In  Jennison  v.  Hapgood,  a  testator 
had  devised  certain  real  estate,  on  which  a  mortgage  incum- 
brance existed,  to  his  son.  The  son  died,  leaving  a  widow.  The 
& 

'  Einchman  v.  Stiles,  1  Stockt.  Ch.  454.     [See  McMahon  v.  Bussell,  17  Fla.  693.] 
'  See  Brown  e.  Lapham,  3  Cash.  551,  cited  ante,  J  17.     [Ketchum  v.  Shaw,  28 
Ohio,  503 ;  Hatch  v.  Palmer,  58  Me.  271  ;  Atkinson  v.  Stewart,  46  Mo.  510.] 

*  Bolton  V.  Ballard,  13  Mass.  227;  Carter  v.  Goodin,  3  Ohio  State,  75;  ante, 
U  11.  12. 

*  Barker  v.  Parker,  17  Mass.  564.  Sec,  also,  Eaton  v.  Simonds,  14  Pick.  98,  cited 
ante,  i  14.  [Sweaney  v.  Mallory,  62  Mo.  485  ;  Creecy  v.  Fearee,  69  N.  C.  67  ; 
Peckham  v.  Hawden,  8  E.  I.  160 ;  Jones  ».  Bragg,  33  Mo.  337.]  And  Wedge  v. 
Moore,  6  Cnsh.  8,  cited  ante,  J  13. 

*  Hildreth  ».  Jones,  13  Mass.  525  ;  Snow  v.  Stevens,  15  Mass.  278,  280  ;  Jennison 
V.  Hapgood,  14  Pick.  345.  See,  also,  Scott  v.  Hancock,  13  Maes.  162 ;  Gibson  v. 
Crehore,  3  Pick.  475,  481. 
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executor  sold  the  equity  of  redemption  and  purchased  it  him- 
self, and  redeemed  the  mortgage,  paying  one-half  of  it  with 
assets  in  his  hands  as  directed  by  the  will,  and  the  other  half 
with  his  own  money.  The  widow  and  heirs  of  the  son  elected 
to  affirm  the  sale ;  and  it  was  held  that  the  widow  was  entitled, 
on  account  of  her  dower,  to  the  interest  during  her  life  on  one- 
third  of  the  sum  for  which  the  equity  of  redemption  was  sold, 
and  on  one-third  of  the  amount  paid  out  of  the  testator's  estate 
towards  extinguishing  the  mortgage. 

44.  In  Rossiter  v.  Cossit,*  the  administrator  of  an  insolvent 
estate  redeemed,  from  assets  in  his  hands,  a  mortgage  upon  a 
certain  part  of  the  real  estate  of  the  deceased  in  which  his 
widow  was  dowable  only  of  the  equity  of  redemption,  and  after- 
wards sold  the  unincumbered  estate,  subject  to  her  dower.  It 
was  held  that  she  was  relieved  from  the  obligation  to  make  con- 
tribution. But  the  administrator,  in  his  account,  notwithstand- 
ing he  had  acted  in  good  faith,  was  allowed  only  so  much  of 
the  payment  made  in  redeeming  the  mortgage,  as  remained 
after  deducting  the  amount  to  which  the  interest  of  those  con- 
cerned in  the  estate  had  been  prejudiced  by  the  redemption.  So 
where  an  administrator  sold  at  auction  an  estate  which  was  at  the 
time  mortgaged,  and  conveyed  it  with  a  covenant  of  warranty 
against  all  claims  by,  from,  or  under  the  estate,  or  himself,  "  but 
against  no  other  persons ;"  and  afterwards  paid  the  amount  due 
to  the  mortgagee,  who  executed  a  receipt  upon  the  mortgage  for 
the  full  amount  due  upon  it,  "  in  full  discharge  thereof,"  it  was 
decided  that  tjie  payment  operated  as  a  discharge  of  the  mort- 
gage and  let  the  widow  in  to  her  dower."  A  similar  decision 
was  made  in  Rhode  Island  in  the  case  of  Mathewson  v.  Smith.* 
The  mortgage  debt  was  paid  by  the  administrator  of  the  mort- 
gagor from  the  assets  of  the  estate.  The  widow  was  endowed 
of  the  full  one-third  part  of  the  premises,  notwithstanding  the 
personal  estate  was  insufficient  to  pay  all  the  debts. 

45.  In  Walker  v.  Griswold*  a  grantee  of  land,  upon  receiving 
his  deed,  mortgaged  it  to  the  grantor  to  secure  a  portion  of  the 
purchase-money.    Afterwards  he  mortgaged  it  to  a  third  person, 

■  Bossiter  v.  Cossit,  15  N.  H.  38. 

'  Haetinga  v.  Stefens,  9  Foster,  564.  See,  also.  Young  v.  Tarbell,  37  Maine,  509  ; 
BuUard  ».  Bowers,  10  N.  H.  500,  502. 

s  Mathewson  v.  Smith,  1  Angell,  22 ;  aocord.  Campbell  v.  Murphy,  2  Jones'  N.  C. 
Eq.  357. 

*  Walker  v.  Griswold,  6  Pidc.  416. 
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his  wife  joining,  and  paid  off  the  first  mortgage.  Upon  hia 
death  it  was  held  that  his  widow  had  a  right  of  dower  in  the 
land,  subject,  however,  to  the  second  mortgage. 

46.  In  Lanfair  v.  Lanfair,*  land  was  conveyed  by  Leonard 
Lanfair  to  Samuel  Lanfair,  and  at  the  same  time  an  indenture 
was  executed  by  the  parties  wherein  Samuel  demised  and 
granted  the  premises  to  Leonard  for  life,  for  the  purpose  of 
securing  to  him  a  maintenance,  in  accordance  with  the  object 
of  the  principal  conveyance.  The  indenture  was  held  to  be  a 
mortgage,  and  not  a  reconveyance  of  the  freehold,  and  the  widow 
of  Samuel  was  allowed  dower  in  the  premises  after  the  decease 
of  Leonard,  as  against  a  person  claiming  under  the  former. 

47.  The  holder,  by  assignment,  of  notes  and  a  mortgage  valid 
against,  the  wife,  surrendered  them  to  the  mortgagor,  and  took 
new  notes  and  a  new  mortgage  to  himself,  the  wife  not  joining. 
It  was  held  that  she  was  dowable  as  of  an  unincumbered  estate.'' 
In  this  case,  however,  the  first  mortgage  had  never  been 
recorded,  and  the  court  said  its  redelivery  to  the  mortgagor 
under  these  circumstances  rendered  it  inoperative  as  against  the 
second  mortgage,  the  latter  having  been  duly  recorded. 

In  Gage  v.  Ward,'  the  facts  were  as  follows :  Osgood  conveyed 
to  Ward,  and  Ward  gave  back  a  mortgage  to  secure  the  pur- 
chase-money. Afterwards  Osgood  became  indebted  to  Gage  in 
a  sum  less  than  the  amount  secured  by  his  mortgage.  An 
arrangement  was  entered  into  by  which  Gage  surrendered  to 
Osgood  the  note  of  the  latter ;  Ward  -paid  to  Osgood  in  money 
the  difference  between  the  amount  of  the  note  thus  given  up 
and  the  consideration  money  secured  by  the  mortgage,  and 
Osgood  discharged  the  mortgage.  At  the  same  time  Ward  exe- 
cuted to  Gage  a  new  note  and  mortgage  for  the  amount  of  the 
note  surrendered  to  Osgood,  but  in  this  mortgage  Mrs.  Ward  did 
not  join.  It  was  held  that  she  was  entitled  to  dower  in  the 
entire  estate. 

48.  Smith  v.  Stanley*  was  a  similar  case.  A  mortgagee  re- 
leased to  a  third  person  his  mortgage  lien  on  one-half  the  land, 

1  Lanfair  v.  Lanfair,  18  Pick.  299.  Had  the  indenture  been  treated  as  a  reconvey- 
ance of  an  estate  for  life,  tlien,  as  Samuel  would  have  had  but  a  vested  remainder,  and 
as  his  death  took  place  in  th$  lifetime  of  Leonard,  his  widow  would  not  be  dowable. 
Vide  ch.  15. 

'  Hobbs  V.  Harvey,  16  Maine,  (4  Shepley,)  80.    [See  Lovejoy  v.  Vose,  73  Me.  46;] 

*  Gag^v.  Ward,  25  Maine,  101. 

*  Smith  V.  Stanley,  37  Maine,  U, 
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and  received  new  notes  for  the  amount  due  him,  and  a  new 
mortgage  of  the  land  executed  by  the  original  mortgagor  in 
conjunction  with  such  third  person.  It  was  held  that  the  widow 
of  the  original  mortgagor  was  dowable  of  the  moiety  of  the  land 
which  had  thus  been  released. 

49.  A.  and  his  wife  mortgaged  lands  to  B.  the  vendor,  to 
secure  the  purchase-money.  During  the  coverture  A.  conveyed 
to  C.  subject  to  the  mortgage,  having  paid  a  part  of  the  debt. 
C.  subsequently  paid  the  balance,  and  the  mortgage  was  satisfied 
of  record.  The  defendant  purchased  from  a  person  deriving 
title  from  C.  It  was  held  that  as  the  mortgage  had  been  fully 
satisfied,  and  no  assignment  taken,  the  widow  of  A.  was  entitled 
to  dower,  and  pould  recover  it  at  law.' 

50.  It  is  also  held  that  a  sale  of  the  mortgaged  premises  under 
a  judgment  taken  at  law  on  the  mortgage  debt,  will  operate  as  a 
satisfaction  of  the  debt  and  a  discharge  of  the  mortgage,  in  favor 
of  the  claim  of  the  dowress.  In  order  to  Ijar  the  dower  interest 
of  the  wife,  the  proceeding  in  which  the  sale  is  made  must  be 
founded  directly  on  the  mortgage.  Thus,  where  the  wife  united 
with  her  husband  in  a  mortgage  to  secure  the  payment  of  cer- 
tain bonds  of  the  husband,  and  the  obligees  recovered  judgments 
at  law  on  the  bonds  and  levied  upon  and  sold  the  mortgaged 
premises,  it  was  adjudged  that  the  wife  was  entitled  to  dower  as 
against  the  purchaser  from  the  sheriff.*  This  doctrine  was  car- 
ried still  further  in  a  case  determined  in  Ohio.  There  the  wife 
joined  with  her  husband  in  a  mortgage  to  secure  his  debt.  The 
mortgaged  premises  was  sabsequently  sold  under  a  judgment  at 
the  suit  of  a  stranger,  and  the  court  ordered  the  purchase-money, 
in  part,  to  be  applied  on  the  mortgage  debt.  It  was  neverthe- 
less held  that  the  widow's  claim  of  dower  was  paramount  to  the 
title  of  the  purchaser.'  The  same  principle  was  applied  in  a 
case  where  a  vendor  obtained  a  judgment  at  law  for  the  unpaid 
purchase-money  of  lands,  instead  of  proceeding  in  equity  for 
the  enforcement  of  his  lien,  and  levied  upon  and  sold  the  lands 
under  the  judgment.  The  widow  of  the  vendee  was  allowed 
dower  as  against  the  purchaser  at  such  sale.* 

51.  Ufion  the  same  principle,  where  lands  were  devised  charged 

^  Ranyan  v.  Stewart,  12  Barb.  537,  Johnson,  J.,  dissenting. 
'  Harrison  v.  Eldredge,  2  Halrt.  392. 

*  Taylor  v.  Fowler,  18  Ohio,  567,  Avery,  J.,  dissenting. 

*  McArthnr  v.  Porter,  I  Ohio,  99. 


554  THE  LAW  6f  nOWKR.  [CH.  XXIV. 

"with  the  payment  of  a  legacy,  and  the  legatees,  instead  of  pro- 
ceeding in  equity  for  an  enforcement  of  their  lien  upon  the 
lands,  elected  to  proceed  by  ordinary  judgment  and  execution 
against  the  devisee,  and  levied  upon  and  sold  the  lands  devised, 
in  satisfaction  of  the  judgment,  it  was  held  that  the  sheriff's 
deed  conveyed  only  the  title  existing  in  the  devisee  at  the  date 
of  the  judgment,  and  consequently  that  his  widow  was  entitled 
to  dower.* 

1  Lloyd  V.  Conorer,  1  Dutch.  47. 


CHAPTER  XXV. 

DOWER  AS  AGAINST  THE  VENDOR'S  LIEN  FOR  UNPAID  PUR- 
CHASE-MONEY. 

1.  We  have  seen  that  where  a  vendor  of  lands  retains  the 
title  as  a  security  for  the  unpaid  purchase-money,  the  superiority 
of  his  lien  over  the  right  of  dower  of  the  wife  of  the  vendee  is 
clear  and  well-established.'  And  in  those  States  where  the  doc- 
trine of  the  English  courts  of  chancery  recognising  an  equita- 
ble lien  as  existing  in  behalf  of  the  vendor,  notwithstanding  a 
conveyance  by  him  of  the  legal  title,  is  adopted,*  the  same  prin- 
ciple prevails,  and  whenever  the  lien  attaches,  and,  so  long  as 
it  is  preserved,  it  is  paramount  to  the  dower  of  the  wife  of  the 
vendee.* 

2.  But  where  the  purchaser  of  land  gives  to  the  vendor  bond 
and  security  for  the  purchase-money,  no  lien  is  retained,  and 

1  Chap.  20,  J  44. 

'  It  is  adopted  in  New  York,  Maryland,  Virginia,  Tennessee,  Mississippi,  Georgia, 
Alabama,  Missouri,  Arkansas,  California,  Florida,  Iowa,  Michigan,  Illinois,  Indiana, 
Ohio,  Kentucky,  and  Texas.  It  is  rejected  in  Pennsylvania,  North  Carolina,  and 
Maine,  and  is  abolished  by  statute  in  Vermont.  In  Connecticnt,  Delaware,  and  Mas- 
sachusetts, its  existence  remains  undecided  and  in  doubt.  Hare  &  Wal,  notes,  I  Lead. 
Cas.  in  Eq.  481  ;   1  Washb.  Real  Prop.  508,  note. 

"  Warner  v.  Van  Alstyne,  3  Paige,  513  ;  EUicott  v.  Welch,  3  Bland,  242  ;  McArtbur 
V.  Porter,  1  Ohio,  99  ;  Fisher  v.  Johnson,  S  Ind.  492  ;  Talbott  v,  Ai-mstrong,  14  Ind. 
254 ;  Naz.  Lit.  Inst.  v.  Lowe,  1  B.  Mon.  257 ;  Willett  v.  Beatty,  12  B.  Mon.  172 ; 
McClure  v.  Harris,  12  B.  Mon.  261  ;  Williams  v.  Woods,  I  Humph.  4:08 ;  Bisland  v. 
Hewett,  II  Smedes  &  Marsh.  164;  Blair  v.  Thompson,  11  Gratt.  441;  Wilson  b. 
Davisson,  2  Rob.  Va.  384,  See,  also,  Meigs  «,  Dimock,  6  Conn.  458  ;  Thompson 
If.  Cochran,  7  Humph.  72.  [Thorn  v.  Ingram,  25  Ark.  52 ;  Gregg  v.  Jones,  9  Heisk. 
332 ;  Brooks  v.  Woods,  40  Ala.  538 ;  Cocke  v.  Baily,  42  Miss.  81  ;  Walton  v.  Har- 
groTcs,  Id.  18;  Birnie  v.  Main,  29  Ark.  591  ;  Thomas  v.  Hanson,  44  Iowa,  651  ; 
Noyes  v.  Kramer,  54  Iowa,  22 ;  Boyd  v.  Martin,  9  Heisk.  382  ;  Culber  v.  Harper,  27 
Ohio  St.  464  ;  Price  ».  Hobbs,  47  Md.  359  ;  King  i>.  Ayer,  53  Me.  138  ;  Brackett  v. 
Baum,  50  N.  Y.  8  ;  Fox  v.  Pratt,  27  Ohio  St.  512;  Glenn  v.  Clark,  53  Md.  580, 
See,  also,  George  v.  Cooper,  15  W.  Va.  666 ;  Duke  ».  Brandt,  51  Mo.  221  ;  Rawlins 
V.  Lowndes,  34  Md.  639  ;  Calmes  t>.  McCracken,  8  S.  C.  87  ;  Smith  v.  McCarty,  119 
Mass.  519  ;  Slaughter  v.  Culpepper,  44  Ga.  319  ;  Fletcher  v.  Holmes,  32  Ind.  447 ; 
Carver  v.  Grove,  68  Ind.  371.] 

(555) 


556  THE  LAW  OP  DOWER,  [CH.  XXV. 

the  widow  of  the  purchaser  is  entitled  to  dower.^  So  where  it 
is  agreed  that  the  purchaser  shall  pay  for  the  land  by  satisfying 
the  demands  of  certain  creditors  of  the  vendor,  and  upon 
receiving  a  deed  he  executes  to  them  his  notes  and  a  mortgage, 
his  wife  not  joining  therein,  the  rule  is  the  same,  and  the  wife 
is  dowable  of  the  land.^  In  the  case  last  cited  the  court  gave 
the  following  reasons  for  their  judgment :  "  The  purchaser  paid 
the  purchase-money  so  far  as  the  vendor  was  concerned,  by  the 
execution  of  his  notes  for  the  amount,  to  the  vendor's  creditors. 
No  responsibility  for  the  amount  rested  upon  the  vendor.  His 
debts  were  paid,  and  so  far  as  he  was  interested  in  the  transac- 
tion, the  effect  was  the  same  that  it  would  have  been  had  the 
purchaser,  instead  of  executing  his  notes  to*  the  creditors,  paid 
them  the  amount  in  money.  The  vendor's  lien,  therefore,  was 
extinguished,  and  was  not  transferred  by  operation  of  law  ts 
his  creditors,  nor  was  there  any  contract  between  the  parties 
that  the  creditors  should  have  the  benefit  of  the  lien  to  secure 
the  payment  of  their  debts.  Indeed,  it  is  apparent  that  they 
did  not  rely  upon  it,  as  they  procured  the  vendee  to  execute  a 
mortgage  for  that  purpose  upon  that,  and  also  upon  another 
tract  of  land,  which  would  have  amounted  to  a  waiver  of  the 
lien,  if  the  debt  had  still  been  due  to,  and  the  arrangements 
made  with  the  vendor.  The  acceptance  of  other  or  additional 
isecurity  by  a  vendor,  amounts  to  a  waiver  of  his  equitable  lien.'" 
3.  In  Meigs  v.  Dimock,*  a  father  conveyed  certain  land  to  his 
son,  in  consideration  of  an  undertaking  on  the  part  of  the  latter 
that  he  would  support  both  his  parents  during  their  lives.  The 
son  gave  bond  for  the  maintenance  as  stipulated,  and  also  exe- 
cuted to  the  father  and  mother  a  lease  of  one  undivided  moiety 
of  about  half  an  acre  of  the  land,  with  a  dwelling-house  thereon, 
and  of  a  like  moiety  of  about  seven  acres,  part  of  the  premises 
conveyed  to  him,  the  lease  to  continue  during  their  lives.  About 
three  years  afterwards  the  son.  died  insolvent,  without  having 
done  anything  in  compliance  with  his  contract  or  made  any 
provision  for  the  future  support  of  his  parents.  Upon  proceed- 
ings for  dower  by  his  widow,  instituted  after  the  death  of  the 

'  Blair  v.  Thompson,  11  Gratt.  441.     [Hart  a.  Logan,  49  Mo.  47;  Clements  v. 
Bostwick,  38  Ga.  1.     See,  however.  Day  v.  Solomon,  40  Ga.  32.] 
2  McClure  V.  Harris,  12  B.  Mon.  261. 

»  [HoUis  1).  Hollis,  4  Baxter,  524  ;  Gregg  v.  Jones,  5  Heiek.  443.] 
*  Meigs  V.  Dimock,  6  Conn.  458. 
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father  and  mother,  against  parties  deriviving  title  through  tlie 
father  after  the  death  of  the  son,  it  was  held  that  no  vendor's 
lien  existed  in  the  case.  "  None  of  the  cases,"  the  court  observed, 
"  where  a  vendor  has  been  decreed  to  have  a  lien  on  the  land 
sold,  for  the  payment  of  the  purchase-money,  are  like  this.  In 
all  those  cases,  the  vendor's  object  is  money.  He  relies  on  his' 
lien  on  the  land,  there  being  no  other  security,  and  the  court  of 
equity  says  he  shall  not  be  defeated.  But  what  was  the  real 
nature  of  this  transaction  ?  Daniel  Dimock,  Sr.,  intends  his  son 
shall  have  all  this  estate.  He  takes  a  bond  for  the  support  of 
himself  and  wife  during  life,  and  a  lease  of  the  buildings  and 
half  an  acre,  and  of  seven  acres  of  land  during  the  same  period. 
Not  a  cent  of  money  was  intended  to  be  paid.  He  conveyed 
by  deed.  Why  not  take  back  a  mortgage  ?  Why  not  take  a 
note  or  bond  for  the  purchase-money?  The  nature  of  the  trans- 
action did  not  require  it.'"  The  demandant  was  accordingly 
endowed  of  the  lands. 

4.  Upon  a  sale  of  the  land  by  an  enforcement  of  the  vendor's 
equitable  lien,  the  purchaser  takes  it  discharged  of  all  claim  of 
dower  on  the  part  of  the  wife  of  the  vendee,  and  the  rule  is  the 
same  whether  the  sale  be  made  in  the  husband's  lifetime  or 
after  his  death.^  But  if  the  sale  be  made  after  his  death,  she 
may  claim  dower  of  the  surplus,  if  any,  remaining  after  dis- 
charging the  lien  f  and  it  was  held  by  the  chancellor  in  Warner 
V.  Van  Alstyne,  that  she  has  an  equitable  right  to  have  the 
estate  of  her  husband  in  the  hands  of  his  personal  representa- 
tives, as  well  as  that  which  descends  to  his  heirs,  first  exhausted 
in  due  course  of  administration,  or  upon  the  equitable  princi- 
ples of  marshalling  assets,  for  the  payment  of  the  vendor's  claim, 
before  resort  is  had  to  her  dower  right  in  the  land  for  the 
recovery  of  the  unpaid  purchase-money.*     It  is  obvious,  there- 

'  For  the  circumstances  under  which  a  vendor's  lien  will  be  held  to  attach,  and  what 
will  be  deemed  a  waiver  or  extinguishment  of  the  lien,  see  1  Lead.  Cas.  in  Equity, 
262-281,  and  1  Washb.  on  Real  Prop.  504-509,  where  the  cases  upon  this  subject  are 
collected  and  considered. 

2  Bisland  v.  Hewett,  H  S.  &  M.  164  ;  Williams  v.  Woods,  1  Humph.  408:  Naz. 
Lit.  Inst.  V.  Lowe,  1  B.  Mon.  257  ;  Wilson  v.  Davisson,  2  Rob.  Va.  .384  ;  Barnes  v. 
Gay,  7  Clarke,  (Iowa,)  26.  [See  Pillow  p.  Thomas,  1  Baxt.  120  ;  Riddick  ».  Walsh, 
15  Mo.  519.] 

»  Thompson  w.  Thompson,  1  Jones'  (N.  C.)  Law,  430;  Klutts  v.  Klutts,  5  Jones' 
(N.  C.)  Eq.  80  ;  Williams  ».  Woods,  1  Humph.  408  ;  Thompson  v.  Cochran,  7  Humph. 
72  ;  Warner  v.  Van  Alstyne,  3  Paige,  513  ;  Willctt  ».  Beaity,  12  B.  Mon.  172.  See 
ch.'20,  ?  44; 

<  Warner  v.  Van  Alstyne,  3  Paige,  513 ;  accord.  Thompson  v.  Thompson,  1  Jonea' 
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fore,  that  where  the  vendor  defers  his  proceedings  until  after 
the  death  of  the  husband,  he  must  make  the  widow  a  party, 
otherwise  she  will  not  be  concluded,  and  may  look,  to  the  land 
for  her  dower,  in  proportion  to  the  interest  which  her  husband 
had  therein.*  This  principle  is  stated  in  emphatic  terms  in 
Mc Arthur  v.  Porter.  "  Had  the  estate  of  Porter,  which  was 
assets  in  the  hands  of  his  administrator,  proved  insufficient  to 
pay  the  debt,  it  would  then  have  been  necessary  for  Talliaferro 
to  have  enforced  his  lien  against  the  widow's  dower  estate. 
This  could  only  be  done  by  making  the  widow  a  party.  Could 
she  have  been  legally  divested  of  the  freehold  vested  in  her  by 
the  death  of  her  husband,  upon  the  mere  suggestion  of  an  equi- 
table lien  of  which  she  might  be  totally  ignorant,'  without 
giving  her  a  day  in  court  to  defend  her  right  or  redeem  her 
land  ?  Such  a  principle  would  be  most  arbitrary  and  unjust."* 
In  Willett  V.  Beatty,  lands  were  sold  to  satisfy  a  decree  rendered 
after  the  husband's  death,  upon  a  vendor's  lien,  but  the  widow 
was  not  made  a  party,  and  the  court  gave  her  dower  by  taking 
the  fair  value  of  the  lands  at  the  time  of  the  sale,  excluding 
from  the  estimate  improvements  afterwards  made,  and  deduct- 
ing therefrom  the  purchase-money  due  at  that  date.  One-third 
of  the  excess  was  set  apart  to  the  widow  for  the  term  of  her  life, 
she  was  to  receive  the  interest  on  that  sum,  or  enjoy  a  propor- 
tion of  the  property  equivalent  in  value  thereto.  The  court 
also  gave  her  a  proportionate  share  of  the  rents  and  profits 
from  the  time  she  had  been  ejected  from  the  premises  under 
the  sale.' 

5.  It  is  necessary,  also,  in  order  to  divest  dower,  that  the  pro- 
ceedings of  the  vend'or  be  expressly  founded  on  his  equitable 
lien,  and  for  the  enforcement  thereof  If  he  proceed  at  law,  and 
recover  judgment  against  the  purchaser  or  his  personal  rep- 
resentatives, and  then  levy  upon  and  sell  the  lands  in  satisfac- 
tion of  his  judgment,  the  widow  may  claim  dower  in  the  lands 
as  of  an  unincumbered  estate.     This  point  was  determined  in 

(N.  C.)  Law,  430  ;  Klutts  v.  Klutts,  5  Jones'  (N.  C.)  Eq.  80  ;  contra,  Lewis  v.  Moor- 
man, 7  Port.  (Ala.)  522.  In  Crabb  v.  Pratt,  15  Ala.  843,  the  court  were  in  doubt 
upon  this  point.  And  sec  ch.  23,  §§  31-34.  [Creecy  v.  Pearce,  69  N.  C.  67  ;  Peck- 
ham  V.  Hawden,  8  B.  I.  160.     See  Greenbaum  v.  Austrian,  70  111.  591.] 

1  Willett  V.  Beatty,  12  B.  Mon.  172  ;  McArthur  v.  Porter,  1  Ohio,  99.  [Matthew^ 
V.  Duryea,  45  Barb.  69  ;  Smith  v.  Gardner,  42  Barb.  357.  See,  however,  Brackett 
t>.  Baum,  50  N.  Y.  8  ;  Riddick  v.  Walsh,  15  Mo.  519  ;  Folsom  n.Rhodes,  22  Ohio,  435.] 

'  McArthur  v.  Porter,  1  Ohio,  99,  101. 

>  Willett  V.  Beatty,  12  B.  Mon.  172. 
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McArthur  v.  Porter,  already  referred  to.  "  The  defendant, 
Sarah,"  the  court  said  in  that  case,  "  by  her  marriage  with 
George  Porter,  acquired  the  right  of  being  endowed  in  these 
lands  if  she  survived  her  husband.  Upon  his  death  this  right 
invested  her  with  a  complete,  perfect,  legal  estate.  If  an  equi- 
table lien  existed  upon  the  lands  for  purchase-money,  it 
belonged  to  Talliaferro,  and  to  no  one  else.  As  to  all  the  world 
beside,  her  right  was  clear  and  unquestionable  at  law.  At  the 
sheriff's  sale  the  complainant  did  not  purchase  any  right  or 
interest  that  belonged  to  Talliaferro.  He  purchased  the  estate 
of  which  George  Porter  died  seised,  and  nothtng  more.  George 
Porter  held  this  estate  subject  to  his  wife's  claim  of  dower.  In 
his  lifetime  he  could  not,  by  any  act  of  his  own,  discharge  the 
estate  of  this  claim.  The  sheriff  could  sell  nothing  more  than 
what  George  Porter  himself  could  have  sold.  The  land,  there- 
fore, was  sold  by  the  sheriff  and  purchased  by  the  complainant 

subject  to  this  charge  of  dower The  land  was  sold  as 

assets  in  the  hands  of  the  administrator  for  the  payment  of  the 
debt  due  of  the  purchase-money.  It  sold  for  a  sum  sufficient, 
and  the  proceeds  were  applied  in  discharge  of  that  debt.  By 
this  payment  the  lien  for  purchase-money,  whatever  its  charac- 
ter or  effect  might  be,  became  extinct.  It  never  passed  from 
Talliaferro,  but  perished  in  his  hands.'" 

6.  And  in  North  Carolina  it  is  held  that  so  long  as  the  vendor 
does  not  assert  his  lien,  the  widow  of  the  vendee  may  claim 
dower  in  the  entire  estate.  Thus,  in  Thompson  v.  Thompson,' 
the  husband  purchased  land,  took  a  bond  for  the  title  upon 
making  payment  of  the  purchase-money,  paid  a  portion  of  the 
consideration,  and  died.  Dower  was  assigned  to  the  widow  in 
the  same  manner  as  if  full  payment  had  been  made.  "  It  was 
insisted,"  the  court  observed,  "  that  if  the  widow  be  endowed  of 
one-third  of  the  land,  although  it  is  subject  to  the  rights  of  the 
vendor,  still  his  security  will  be  impaired,  for  it  will  be  subdi- 
vided and  split  up  into  several  pans.  This  does  not  follow.  As 
long  as  the  vender  is  content  with  his  security,  and  permits  the 
widow  to  continue  in  possession  of  the  one-third  allotted  to  her, 
she  can  only  be  required  to  keep  down  the  interest  upon  one- 

»  McArthur  v.  Porter,  1  Ohio,  99. 

'  Thompson  v.  Thompson,  I  Jones'  (N.  C.)  Law,  430.  [See  Tarpley  v.  Gunna- 
way,  2  Coldw.  245  ;  James  v.  Fields,  5  Hcisk.  394  ;  Perkins  «.  McDonald,  3  Baxt. 
343;  Tucker  v.  Fie^d,  51  Miss.  191  ;  Pickett  v.  Buckner,  45  Miss.  226.] 
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third  of  such  part  of  the  purchase-money  as  remains  unpaid. 
When  the  vendor  desires  to  have  his  money,  if  it  can  not  he 
made  out  of  the  personal  estate  of  the  vendee,  (which  is  the  fund 
primarily  liable,)  he  can  file  a  bill  for  the  specific  performance 
of  the  contract,  and  the  money  must  then  be  paid,  or  raised  by 
a  sale  of  the  land.  Whether  the  other  two-thirds  of  the  land, 
and  the  reversion  of  the  third  covered  by  the  dower  will  not  be 
bound  to  exonerate  the  widow,  by  being  applied  to  the  discharge 
of  the  debt  of  her  husband,  is  a  question  that  we  will  not  now 
decide,  as  it  has  not  been  discussed  before  us.'"  But  the  widow 
of  a  vendee  can  nist  sustain  a  claim  for  dower  against  a  vendor, 
nor  those  succeeding  to  his  rights  where  the  husband  never  had 
the  legal  title,  and  the  purchase-money  had  not  been  paid." 

7.  Where  the  vendor's  lien  is  enforced  in  the  lifetime  of  the 
husband,  and  a  sale  of  the  land  produces  more  money  than  is 
required  to  satisfy  the  claim  of  the  vendor,  it  is  an  unsettled 
question  whether  the  wife  of  the  vendee  may  not  insist  that  a 
proper  proportion  of  the  surplus  fund  shall  be  invested  or 
secured  for  her  benefit,  in  the  event  that  she  survives  her  hus- 
band.^ In  a  case  where  the  vendor  of  land  conveyed  the  same 
to  the  vendee  in  fee  simple,  and  received  part  of  the  purchase- 
money,  but  no  security  for  the  residue,  on  a  bill  in  equity  to 
enforce  the  equitable  lien  of  the  vendor,  a  sale  was  decreed,  and 
produced  more  than  suflBcient  to  satisfy  what  remained  due  to 
the  vendor.  The  surplus  was  claimed  by  judgment-creditors  of 
the  vendee,  and  with  the  assent  of  the  latter  a  decree  was  en- 
tered directing  it  to  be  applied  on  their  judgments.  After  the 
death  of  the  vendee  his  widow  filed  a  bill  against  the  parties  in 
possession  under  the  sale,  claiming  dower  in  the  land.  It  was 
held  by  two  of  the  judges  that  the  land  in  the  hands  of  the  pur- 
chasers was  discharged  from  her  dower.  The  third  judge  dis- 
sented,'holding  that  the  widow  was  entitled  to  dower  in  the 

'  [In  Caroon  v.  Cooper,  63  N.  C.  386,  it  was  held  that  the  widow  may  require  the 
remaining  two-thirds  of  the  real  estate  not  assigned  for  dower,  and  also  the  reversion 
of  the  one-third  which  has  been  assigned  to  her  for  life  to  be  applied  in  exoneration  of 
her  dower  interest  from  the  lien  of  purchase-money.  So  also  where  land  passes  by  will 
charged  with  the  payment  of  legacies.  Ruffin  v.  Cox,  71  N.  C.  253.  See,  also,  Smith 
I'.  Gilmer,  64  N.  C.  546.  In  Indiana,  also,  the  widow  may  require  the  personalty  and 
the  residue  of  the  real  estate  to  be  applied  to  the  payment  of  a  mortgage  in  wliich  she 
joined.  Hunsicker  v.  Smith,  49  Ind.  114  ;  Perry  v.  Borton,  25  Ind.  274.] 
Barnes  v.  Gay,  7  Clarke,  (Iowa,)  26. 

s  See  eh.  16,  §§  18-33;  ch.  23,  U  26-30. 
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surplus  which  remained  after  satisfying  the  vendor's  lien,  and 
that  the  amount  to  which  she  was  entitled  constituted  a  charge 
upon  the  land  in  the  hands  of  the  purchasers.'  Since  this  deci- 
sion, a  statute  has  heen  adopted  in  Virginia,  providing,  in  cases 
of  this  kind,  for  the  protection  of  the  inchoate  dower  interest  of 
the  wife,  by  directing  that  a  portion  of  the  surplus  fund  arising 
from  the  sale  shall  be  invested  in  such  manner  as  to  secure  her 
right.'' 

»  Wilson  V.  Davisson,  2  Rob.  Va.  384. 

s  Code  Va.  (1849,)  p.  474,  J  3.    Tliis  statute  is  set  otit,  ante,  ch.  23,  J  30. 
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CHAPTER   XXVI. 

DOWER  IN  LANDS  ACQUIEED  FOB  PARTNERSHIP  USES. 

1.  When,  and  under  what  circumstances,  lands  acquired  for 
partnership  uses,  are  to  be  regarded  in  equity  as  realty,  and 
when  as  "personalty,  is  a  vexed  question  in  the  law.  Upon 
this  subject  much  diversity  of  sentiment  has  existed,  and  many 
conflicting  decisions  have  been"  made.  It  does  not  fall  within 
the  scope  of  this  work,  however,  to  attempt  an  analysis  of  the 
authorities  relating  to  this  general  question.  Its  discussion 
properly  belongs  to  the  department  embracing  the  Law  of  Part- 
nership, and  it  has  already  been  fully  treated  by  careful  and 
competent  hands.*  A  statement  of  the  general  doctrine  appear- 
ing to  result  from  the  weight  of  authority,  and  a  reference  to 
the  decided  cases  in  which  that  doctrine  has  been  applied  to  the 
right  of  dower,  is  all  that  will  be  attempted  here. 

2.  The  following  propositions  seem  to  be  established  by  the 
American  decisions  :  First.  That  real  estate  purchased  with  part- 
nership funds,  or  for  the  use  of  the  firm,  is,  in  equity,  charge- 
able with  the  debts  of  the  copartnership,  and  with  any  balance 
that  may  be  due  from  one  copartner  to  another  upon  the  wind- 
ing up  of  the  affairs  of  the  firm.  Second.  That  as  between  the 
personal  representatives  and  the  heirs  at  law  of  the  deceased 
partner,  his  share  of  the  surplus  of  the  real  estate  of  the  copart- 
nership, which  remains  after  paying  the  debts  of  the  copartner- 
ship, and  adjusting  all  the  equitable  claims  of  the  different 
members  of  the  firm  as  between  themselves,  is  to  be  considered 
and  treated  as  real  estate.''  Of  his  share  of  the  surplus  thus 
treated  and  considered  as  real  estate,  the  widow  of  the  deceased 
partner  may  claim  dower. 

3.  In  equity  the  right  of  the  partners  to  have  the  real  estate 
of  the  partnership  treated  as  a  fund  properly  applicable  to  the 

•  Coll.  Partn.  4tli  Amer.  u3.  ?  133  e«  sej.,  and  note  ;  J  156,  and  note  ;  Story,  Partn. 
§  93  ;  Gow.  Partn.  ch.  5   ?  3  ;  3  Kent,  37-39,  and  notes  ;   1  Story's  Eq.  ?  674. 
'  Per  Walworth,  Chancellor,  in  Buchan  v.  Sumner,  2  Barb.  Ch.  R.  165. 
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pa3^ment  of  the  partuership  debts,  and  to  the  satisfaction  of 
any  balances  growing  out  of  the  partnership  transactions  that 
may  be  due  among  themselves,  is  regarded  as  attaching  upon 
the  instant  bf  the  acquisition  of  the  estate,  and  therefore  as 
paramount  to  the  claim  of  dower.  The  principle  is  that  the 
widow  can  have  dower  of  no  greater  nor  better  estate  than 
existed  in  the  husband  at  some  period  during  the  coverture. 
Her  right  attaches  subject  to  all  incumbrances  or  equities  exist- 
ing at  the  time  of  the  marriages,  or  attaching  with  the  purchase 
by  the  husband,  and  is  liable  to  be  defeated  by  every  subsisting 
claim  which  might  have  defeated  the  husband  at  the  period  of 
his  best  estate. 

4.  All  the  cases  agree  that  where  the  articles  of  copartnership 
contain  an  express  stipulation  that  upon  the  dissolution  of  the 
partnership  the  property  of  the  firm,  whether  real  or  personal, 
shall  be  first  applied  to  the  payment  of  the  debts  of  the  concern, 
the  right  of  the  several  partners  to  insist  upon  such  application, 
to  the  exclusion  of  dower  of  the  widow  of  any  of  their  number, 
is  clear  and  incontestable.  Lord  Thurlow,  in  the  early  case  of 
Thornton  v.  Dixon,^  expressed  an  opinion  to  this  eflfect,  and 
later  decisions  have  thoroughly  established  this  point  as  settled 
law. 

5.  Greene  v.  Greene*  appears  to  be  the  first  American  case,  in 
which  the  question  was  directly  presented  and  decided.  Rich- 
ardson V.  Wyatt'  was  determined  several  years  earlier,  and  it 
was  there  held  that  tlie  widow  of  a  deceased  partner  is  not  enti- 
tled to  dower  in  lands  purchased  with  the  partnership  funds 
and  held  in  the  names  of  the  copartners,  or  for  their  use ;  but 
the  case  is  very  imperfectly  reported,  and  the  grounds  of  the 
decision  are  not  stated.  It  does  not  appear  whether  the  articles 
of  copartnership  contained  any  provision  respecting  the  ulti- 
mate disposition  of  the  partnership  effects,  or  if.  any,  what  that 
provision  was.  But  in  Greene  v.  Greene,  it  is  shown  that  by  the 
articles  of  copartnership  it  was  stipulated  that,  on  the  dissolu- 
tion of  the  partnership,  the  property  of  the  concern  should  all 
be  sold,  and  the  proceeds  applied  first  to  the  satisfaction  of  the 
partnership  debts.  The  real  estate  of  which  dower  was  demanded 
was  purchased  as  a  site   for  a  manufacturing  establishment. 

'  Thornton  v.  Dixon,  3  Bro.  C.  C.  199  ;  Park,  Dow.  107. 
*  Greene  v.  Gr4cne,  1  Hammond,  535. 

8  Richardson  v.  Wyatt,  2  Dessauss.  471.  See,  also,  WinsloTir  v.  Chiffole,  1  Harper's 
Eq.  25. 
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Buildings  necessary  for  carying  on  the  business  of  the  firm  were 
erected  thereon,  and  were  occupied  and  used  exclusively  for  that 
purpose.  The  title  was  taken  in  the  joint  names  of  all  the  partners. 
The  partnership  was.  insolvent.  Upon  the  decease  of  one  of  the 
partners,  who  was  largely  indebted  to  the  firm,  his  widow  made 
claim  for  dower,  but  it  was  held  that  the  equity  of  the  surviving 
partners  to  have  the  lands  appropriated  to  the  discharge  of  the 
indebtedness  of  the  firm,  was  superior  to  her  claim.  "  The 
widow,  by  our  statute,"  the  court  said,  "  is  entitled  to  dower  of 
all  lands  of  which  the  husband  was  seised,  as  an  estate  of 
inheritance,  at  any  time  during  the  coverture.  Her  estate  is 
but  a  part  of  his,  is  derived  from  him,  and  must  be  subject  to 
all  incumbrances  existing  against  it  at  the  time  of  the  marriage, 
or  the  acquisition  by  the  husband.  The  husband  can,  by  no 
act  of  his,  destroy  or  affect  her  right  of  dower  where  it  has  once 
attached,  but  it  only  attaches  where  he  has  a  real  beneficial 
interest  in  the  lands  of  which  dower  is  claimed.  ....  In  this 
case  the  property  was  purchased,  and  the  deed  taken  in  the 
names  of  the  partners,  but  it  was  bought  with  partnership  lund.s, 
and  for  partnership  uses,  and  was,  therefore,  subject  to  the  con- 
dition expressed  in  the  articles  of  partnership,  that  at  its  ter- 
mination, all  the  property  should  be  sold  for  the  payment  of 
the  debts.  The  interest  which  each  partner  had  in  the  property 
so  purchased,  was,  at  the  moment  of  th^  acquisition,  subject  to 
this  condition  of  the  agreement.  This  agreement,  .in  equity, 
converts  the  land  into  personal  property,  as  between  the  part- 
ners and  their  creditors,  and  subjects  it  to  all  the  liabilities  of 
their  joint  stock  in  trade.  It  shows  the  original  understanding 
of  the  parties,  that  it  is  to  be  treated  as  partnership  effects,  arid 

not  as  an  estate  in  lands  held  in  common The  principle 

has  often  been  recognised  that  lands  bought  with  partnership 
funds,  and  applied  to  partnership  uses,  are,  when  there  is  an 
agreement  that  they  shall  be  sold  for  the  payment  of  debts,  or 
other  purposes  connected  with  the  trade,  considered  in  equity 
as  personal  property  so  far  as  necessary  for  any  of  the  purposes 
of  the  partnership.  It  is  considered  as  a  trust  attaching  to  the 
estate  at  the  time  of  its  acquisition,  and  which  a  court  of  equity 
is  bound  to  execute  as  against  the  partners,  or  those  claiming 
under  them  with  notice At  the  moment  of  the  acquisi- 
tion of  this  estate,  each  partner  acquired,  as  against  the  others, 
an  equitable  right  to  have  this    trust  specifically  executed 
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according   to   the    terms   of   their  agreement,   and   each   was 
under  a  corresponding  obligation  to  the  others  to  dispose  of 
the  land,  and  appropriate  the  proceeds  as  originally  agreed 
upon.      It  was  an  equitable  lien  which  attached  to  the  estate  at 
the  moment  of  its  acquisition,  and  each  partner,  and  all  cliaim- 
ing  their  estate,  as  the  heir,  or  widow,  must  take,  subject  thereto, 
and  can  have  only  the  interest  that  the  deceased  partner  had. 
It  has  been  too  repeatedly  determined  tO'be  now  questioned,  that 
the  separate  estate  of  the  partner  consists  of  that  part  of  the 
partnership    effects   which   shall    remain    after  the  debts  of 
the  partnership  and  the  demands  of  the  partner  qua  partner  are 
satisfied.  .  .  .  The  interest  which  William  Greene,  the  husband 
of  the  complainant,  had  at  the  moment  of  his  death,  in  the 
partnership  effects,  was  the  surplus  after  payment  of  the  part- 
nership debts,  and  the  balance  due  his  partners.    This  case 
shows  that  he  had  never  advanced  anything ;  the  whole  funds, 
both  for  the  purchase  of  the  lot  of  which  dower  is  claimed,  and 
for  carrying  on  the  business,  were  advanced  by  his  partners, 
and  at  the  time  of  his  decease  the  partnership  was  insolvent. 
If  this  estate  is  to  be  considered  in  equity  as  personal  property, 
and  the  court  have  no  hesitation  in  saying  that  it  must  be  so 
considered  as  between  the  partners  and  their  creditors,  he  had 
no  substantial  interest  at  the  time  of  his  death  which  would  go 
to  his  representatives,  or  could  be  taken  by  his  separate  creditors. 
If  it  be  considered  as  real  estate,  it  was  acquired  subject  to  a 
condition  or  agreement  that  qualified  the  estate  of  the  husband ; 
and  the  wife,  when  there  is  an  agreement,  unless  it  were  exe- 
cuted after  her  right  attached,  would  be  bound  thereby,  so  as  to 
exclude  her  right  to  dower.'" 

6.  And  although  the  decisions  upon  the  point  are,  to  some 
extent,  conflicting,  the  better  opinion  appears  to  be,  that  even 
in  the  absence  of  an  express  agreement,  where  lands  are 
purchased  with  partnership  assets  for  partnership  uses,  the 
law  will  imply  an  undertaking,  as  among  the  partners,  that 
they  shall  be  subject  to  the  payment  of  the  partnership  debts  ; 
and  consequently,  as  respects  dower,  that  the  same  rule  applies 
as  where  an  express  agreement  to, that  effect  is  made. 

7.  This  was  decided,  after  elaborate  argument,  in  Sumner  v. 
Hampson.^    In  that  case  certain  persons  had  formed  a  partner- 

1  Greene  v.  Greene,  1  Hammond's  (Ohio)  K.  535,  542, 

2  Sumner  ».  Hampson,  8  Ohio,  328,  364. 
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ship  as  "  builders,  master  carpenters  and  general  speculators," 
which  was  continued  until  the  death  of  one  of  the  partners. 
There  were  no  written  articles  of  copartnership.  In  the 
course  of  the  business  of  the  firm  they  acquired  certain 
parcels  of  real  estate  with  the  partnership  funds.  This  real 
esJtate  was  required  for  the  paj'ment  of  their  outstanding  debts. 
It  was  held  that  the  widow  of  the  deceased  partner  was  not 
erititled  to  dower.  "  Wherever  a  proper  partnership  subsists," 
the  court  said,  "  the  partnership  debts  impose  a  lien  upon  the 
partnership  property,  both  as  between  the  partners  themselves, 
and  the  creditors  and  the  partners,  or  their  representatives. 
This  lien  arises  at  the  acquisition  of  the  property,  from  the  rela- 
tion itself  of  partners,  and  is  liable  to  be  defeated  by  a  bona  fide 
sale,  only.  If  lands  can  be  holden  in  partnership  after  the  same 
rules  as  personalty,  the  right  of  the  dowress  must  be  subordi- 
nate to  this  lien.  For  her  estate  is  derived  from  her  husband, 
and  is  subject  to  all  incumbrances  existing  against  it  at  the 
acquisition  of  his  title.  In  the  earlier  stages  of  the  common 
law,  no  proper  partnership  in  lands  could  subsist;  but  as  social 
arrangements  became  more  complex,  land  was  necessarily  used 
in  partnership  p;irposes,  firstly  as  auxiliary  to  the  general  ob- 
jects of  the  association,  or  received  for  debts,  and  more  lately  as 
direct  capital  stock.  Numerous  cases  upon  this  subject  are  cited 
in  the  argument.  They  show  that  the  same  rules  which  affect 
chattels,  have  gradually  been  extended  to  lands  held  for  part- 
nership purposes ;  that  wherever  partners  manifest  their  inten- 
tion to  hold  lands  as  partnership  stock,  either  by  express 
convention  or  by  their  course  of  dealing,  it  will  be  treated  as 
such  in  all  respects,  in  courts  of  equity.  If  such  be  the  law  in 
England,  and  in  the  elder  States,  its  policy  is  more  imperative 
here,  where  real  estate  is  so  much  the  subject  of  traffic." 

8.  In  Dyer  v.  Clark,'  the  Supreme  Court  of  Massachusetts,  in 
a  carefully  considered  opinion,  came  to  the  same  conclusion. 
Shaw,  C.  J.,  said  :  "  When,  therefore,  one  of  the  partners  dies, 
which  is  de facto  a  dissolution  of  the  partnership,  it  seems  to  be 
the  dictate  of  natural  equity,  that  the  separate  creditors  of  the 
deceased  partner,  the  widow,  heirs,  legatees,  and  all  others, 
claiming  a  derivative  title  to  the  property  of  the  deceased,  and 
standing  on  his  rights,  should  take  exactly  the  same  measure 
of  justice  as  such  partner  himself  would  have  taken,  had  the 

1  Dyer  v.  Clark,  5  Met.  562. 
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partnership  been  dissolved  in  his  lifetime ;  and  such  interest 
would  be  the  net  balance  of  the  account,  as  above  stated.  .... 
On  the  facts  of  the  present  case,  we  are  of  opinion  that  the  real 
estate  in  question  was  a  part  of  the  capital  stock,  purchased  out 
of  the  partnership  funds,  for  the  partnership  use,  and  for  the 
account  of  the  firm.  The  partners  entered  into  articles  as  dis- 
tillers. The  business  required  a  large  building  and  fixtures, 
which  they  purchased  and  paid  for  in  part  out  of  the  joint 
funds,  and  gave  notes  in  the  partnership  name  for  the  remain- 
der of  the  price,  and  the  estate  was  regarded  by  them  as  part- 
nership effects.  The  repairs  and  improvements  were  also  charged 
to  joint  account.  These  are  all  decisive  indications  of  joint 
property.  The  plaintiff  has  received  a  sum  in  rents  and  profits 
that  have  accrued  since  his  partner's  death.  The  defendant 
Clark,  as  administrator  of  Burleigh,  the  deceased  partner,  has 
sold  an  undivided  half  of  the  property  as  his,  under  a  license, 
and  with  the  assent  of  the  plaintiff.  The  widow  joined  to  release 
her  dower,  for  a  nominal  sum.  But  we  can  not  perceive  that 
the  right  of  the  widow  is  distinguishable  from  that  of  the  cred- 
itors and  heirs  of  the  deceased  partner.  As  far  as  this  estate 
was  held  in  trust  by  her  deceased  h;usband,  she  was  not  entitled 
to  dower.  For  all  beyond  that,  she  will  be  entitled,  because  he 
held  it  as  legal  estate,  unless  she  is  barred  by  her  release ;  of 
which  we  give  no  opinion." 

9.  In  Burnside  v.  Merrick,'  a  similar  decision  was  made  by 
the  same  court.  The  following  is  from  the  opinion  delivered  in 
that  case :  "  We  are  then  brought  to  the  main  question,  which 
was  discussed  at  the  bar,  namely,  whether  real  estate,  purchased 
by  partners,  for  the  partnership  business,  paid  for  out  of  their 
partnership  funds,  or  received  in  satisfaction  for  partnership 
debts,  under  deeds  in  common  form,  conveying  the  estate  to 
them  by  their  several  names,  that  is,  by  such  a  deed  as,  in  case 
of  other  parties,  would  make  them  tenants  in  common,  shall  be 
considered  as  partnership  stock,  and  if  so,  how  and  in  what 
mode?  Though  there  has  been  much  diversity  of  judicial 
opinion  upon  the  subject,  we  think  the  prevailing  opinion  now 
is  that  real  estate,  so  acquired,  is  to  be  considered  at  law  as  the 
several  property  of  the  partners,  as  tenants  in  common  ;  yet  that 
it  is  so  held,  subject  to  a  trust  arising  by  implication  of  law,  by 
which  it  is  liable  to  be  sold,  and  the  proceeds  brought  into  the 

'  Burnside  v.  Merrick,  4  Met.  537,  541. 
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partnership  fund,  as  far  as  is  necessary  to  pay  the  debts  of  the 
firm,  and  to  pay  any  balance  which  may  be  due  to  the  other 
partners,  on  a  final  settlement ;  and  can  not  be  held  by  the  sepa- 
rate owner,  except  to  the  extent  of  his  interest  in  such  final 
balance.  And  it  follows  as  a  necessary  consequence,  that  when 
the  firm  is  insolvent,  the  whole  of  the  property,  so  held,  must  be 
^brought  into  the  partnership  fund,  in  order  to  satisfy  the  part- 
nership creditors,  as  far  as  it  will  go  for  that  purpose.  And  it 
follows  as  another  necessary  consequence,  that  neither  the 
widow,  nor  heir  at  law,  can  claim  any  beneficial  interest  in  such 
estate  until  the  claims  of  creditors  are  first  fully  satisfied."  The 
same  doctrine  was  held  in  the  case  of  Howard  v.  Priest.' 

10.  This  principle  has  also  been  adopted  in  Indiana.  In  the 
case  of  Matlock  v.  Matlock,^  where  the  question  seems  to  have 
been  first  presented  in  that  State,  the  court  say :  "  The  plead- 
ings show  that  the  lands  in  controversywere  purchased  with 
partnership  funds,  for  the  use  of  the  firm,  and  that  their  sale  is 
necessary  to  discharge  the  debts  of  the  firm.  Under  these  facts 
the  widow  is  not  entitled  to  dower  until  the  partnership  claims 
are  satisfied.  It  has  frequently  been  decided,  that  the  widow  is 
not  entitled  to  dower  as  against  the  vendor,  for  the  purchase- 
money,  and  this  whether  the  legal  estate  vests  in  the  husband 
during  his  lifetime  or  not.  On  similar  principles,  courts  of 
equity  regard  a  partner's  real  interest  in  the  firm  to  be  his 
share  of  the  surplus  after  the  debts  of  the  firm  are  paid  and  a 
final  balance  ascertained  ;  and  allow  each  partner  a  lien  on  the 
funds  for  his  share  of  the  surplus,  as  well  as  for  his  indemnity 
against  the  joint  debts."  The  subsequent  case  of  Hale  v.  Plum- 
mer'  is  in  accordance  with  the  principle  here  laid  down. 

11.  So  in  Kentucky.  In  the  recent  case  of  Galbraith  v. 
Gedge,^  the  court  thus  express  their  views  upon  this  subject : 
"  Whether  real  property,  held  by  partners  as  partnership  stock, 
is  to  be  rega;rded  as  converted  into  personalty,  is  a  question 
about  which  there  has  been  a  diversity  of  opinion.  It  would  be 
unprofitable,  and  a  waste  of  time,  to  attempt  to  collate  and  ana- 
lyze all  the  conflicting  authorities  upon  this  subject.  We  are 
inclined  to  think  that  real  property  held  in  the  joint  names  of 

1  Howard  v.  Priest,  5  Met.  582. 

*  Matlock  V.  Matlock,  5  Ind.  403. 

»  Hale  V.  Flnmmer,  6  Ind.  121.     [See,  also,  Unston  v.  Neill,  41  Ind.  504.] 

*  Galbraith  v.  Gedge,  16  B.  Mon.  631. 
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the  firm  as  partnership  stock,  should  be  regarded,  at  law,  in  the 
absence  of  any  agreement  or  understanding  to  the  contrary,  as 
held  and  owned  by  them  as  tenants  in  common,  subject  to  the 
ordinary  incidents  of  tenancies  in  common.    But  that,  in  equity, 
it  should  be  considered  as  held  by  them  in  trust  as  partnership 
property,  subject  to  the  ordinary  rules  applicable  to  partnership 
pereonal  property — as  liable  to  the  satisfaction  of  the  claim  of 
each  partner  upon  the  others,  and  as  liable  to  the  satisfaction  of 
the  debts  of  the  partnership.    After  the  satisfaction  of  the  claims 
of  the  several  partners,  and  of  the  debts  of  the  concern,  the  resi- 
due of  the  real  estate  will  be  considered,  where  the  partners 
have  not  impressed  upon  it  the  character  of  personalty,  as 
belonging  to  the  partners,  both  in  equity  and  at  law,  as  tenants 
in  common ;  and  it  will  be  subject  to  division  and  several  appro- 
priation among  them.     The  land  in  contest,  according  to  the 
proof,  was  held  '  as  belonging  to  the  firm,  being  purchased  by 
the  money  of  the  firm,'  but  had  not  been  impressed  by  them 
with  the  character  of  personalty,  so  far  as  the  record  shows. 
It  was  held,  therefore,  as  partnership  stock,  subject,  in  equity, 
to  the  incidents  which  have  been  mentioned ;  but  at  law,  subject 
to  the  rules  applicable  to  a  tenancy  in  common.     If  these  views  ' 
be  correct,  as  we  think  they  are,  in  accordance  with  the  tenor 
of  the  authorities,  it  follows,  that  upon  the  death  of  F.  G.  Gedge, 
his  interest  in  the  land  descended  to  his  heirs  at  law,  who 
became  tenants  in  common  with  the  surviving  partners,  and  a 
right  of  dower  therein,  of  the  widow,  attached  to  this  interest ;  but 
the  rights  of  the  widow  and  heirs  were  subject,  in  equity,  to  be 
entirely  defeated  by  the  necessity  of  appropriating  the  land  to 
the  payment  of  debts.    This  necessity  existed  in  this  case,  and 
the  widow  and  heirs  must  surrender  all  claim  to  the  land.'" 

12.  In  Florida,  also,  it  has  been  held  that  the  widow  is  not 
entitled  to  dower  out  of  real  estate  purchased  by  her  deceased 
husband  and  his  partner,  with  the  partnership  funds,  for  part- 
nership purposes,  although  it  is  conveyed  to  them  in  such  man- 
ner as  to  make  them  tenants  in  common,  until  the  implied  trust 
to  which  such  property  is  subject  for  the  payment  of  the  part- 
nership debts  has  been  satisfied.^ 

13.  And  it  has  been  decided  in  Missouri,  that  where  real 
estate  is  bought  by  a  partnership  as  partnership  property,  and 

1  See,  also,  Divine  v.  Mitchum,  4  B.  Mon.  488. 
'  Loubat  V.  Nourse,  5  Florida,  350. 
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is  afterwards  convened  in  paymerit  of  a  partnership  debt,  and 
the  firm  is  insolvent,  no  right  of 'dower  attaches.' 

14.  In  Maryland,  the  doctrine  that  the  right  of  dower  is  sub; 
ordinate  to  the  equity  of  the  partners  to  have  the  lands  of  the 
firm  applied  in  satisfaction  of  the  partnership  liabilities,  was 
expressly  recognised  in  the  case  of  Goodburn  v.  Stevens.^ 

15.  A  case,  however,  has  been  determined  in  New  York,  in 
which  it  was  held  that,  in  the  absence  of  any  express  agreement 
of  the  partners,  stipulating  that  lands  acquired  by  them  shall 
be  applied  in  discharge  of  the  partnership  debts,  this  equitable 
doctrine  does  not  apply,  and  the  lands  of  the  firm  are  slibject  to 
dower.  In  that  case  real  estate  acquired  by  partners  with  their 
joint  funds  was  afterwards  mortgaged  by  them.  Upon  the  death 
of  one  of  the  partners,  his  widow,  who  had  joined  in  the  mort- 
gage, was  endowed  of  his  share  of  the  equity  of  redemption. 
"Although  the  lands  were  partnership  property,"  said  the  vice- 
chancellor,  after  reviewing  the  authorities,  and  the  transactions 
relative  to  their  purchase  were  of  a  commercial  nature,  apd  the 
proceeds  (under  the  circumstances)  are  liable  to  be  applied  to 
the  satisfaction  of  the  joint  debts,  yet  in  a  strict  sense  thfey  were 
real  estate  and  subject  to  its  incidents.  The  partners  were 
respectively  seised  of  a  legal  estate  of  inheritance  in  the  lands 
as  tenants  in  common,  notwithstanding  it  was  to  be  treated  as 
partnership  property ;  and  the  right  of  dower  attached  as  an 
incident  to  the  legal  title  and  seisin.  On  this  account  it  became 
necessary  for  Mrs.  Jackson  to  unite  with  her  husband  in  the 
mortgages.  She  had  still  a  right  of  dower  in  the  equity  of 
redemption.  This  right  was  not  entirely  lost  by  the  foreclosure 
and  sale.  It  attached  in  equity  to  the  surplus,  after  satisfaction 
of  the  mortgage  debt.  Instead  of  legal,  it  then  became  equita- 
ble dower ;  and  which  no  act  by  the  husband  could  impair  with- 
out her  concurrence.  My  conclusion  on  the  last  point,"  the 
vice-chancellor  added,  "  may  not  seem  to  be  reconcilable  with 

1  Duhring  v.  Duhring,  20  Misso.  174.  [Willet  v.  Brown,  65  Mo.  138.  In  New 
Jersey,  also,  the  rule  prevails  that  dower  is  to  be  assigned  subject  to  the  equitable 
adjustment  of  the  partnership  accounts,  both  as  to  creditors  and  between  the  parties 
themselves.  Campbell  v.  Campbell,  30  N.  J.  Eq.  415.  So,  also,  in  Illinois.  Bopp  w. 
Fox,  63  III.  540,  and  in  Rhode  Island.  Mowry  v.  Bradley,  11  E.  I.  370.  A  similar 
decision  was  rendered  in  Hiseock  v.  Jaycox,  12  Bank.  Eeg.  507,  and  any  mode  of  sale 
which  passes  the  title  for  the  purpose  of  settlement  between  the  partners  and  payment 
}f  debts,  bars  dower.    Simpson  ».  Leech,  86  111.  286.] 

!  Goodbiim  v.  Stevens,  I  Md.  Ch.  Decis.  420  ;  s.  c.  S  Gill,'  1. 
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the  decision  in  the  Ohio  case  of  Greene  v.  Greene,'  where  the 
court  proceeded  mainly  upon  the  effect  of  the  special  agreement 
in  the  articles  of  copartnership,  and  as  to  its  being  sufficient  to 
prevent  any  right  of  dower  from  attaching  upon  the  land.  If 
that  decision  can  be  supported  upon  principle,  I  apprehend  it 
can  only  be  done  through  the  particular  circumstances  of  the 
case.  It  is  sufficient  to  say  the  facts  in  the  present  case  are 
different,"' 

16.  The  ruling  in  the  foregoing  case  is  supported,  to  some 
extent,  by  the  decision  of  the  master  of  the  rolls.  Sir  William 
Grant,  in  Bell  v.  Phyn.'  The  real  estate  in  question  in  the  latr 
ter  case  was  partnership  property,  bought  with  partnership 
funds,  but  there  was  no  agreement  that  it  should  be  applied 
in  satisfaction  of  the  firm  debts.    The  lands  were  sold,  and  upon 

.bill  filed  by  a  legatee  praying  an  account  of  the  personal  estate, 
and  claiming  the  testator's  share  of  the  partnership  lands  as 
passing  under  the  will,  it  was  held  that  the  widow  of  the  testa- 
tor was  entitled  to  dower.  The  master  of  the  rolls  said  :  "  If 
this  was  partnership  property,  there  was  nothing  done  by  the 

,  partnei's  to  alter  the  nature  of  it.  This  sum,  therefore,  for  which 
the  estate  sold,  must  be  considered  of  the  nature  of  real  estate, 
and  there  must  be  a  reference  to  the  master  to  settle  the  widow's 
dower."  According  to  the  editor  of  CoUyer  on  Partnership, 
however,  the  report  omits  to  state  one  important  fact,  namely, 
that  the  estate  was  conveyed  to  the  partners,  "  to  hold  to  them, 
their  heirs,  &c.  as  tenants  in  common."*  But  Mr.  Eden,  in  his 
note  to  Thornton  v.  Dixon,'  intimates  that  the  authority  of  the 
case  is  shaken,  if  not  entirely  overruled,  by  subsequent  decisions. 

17.  The  decision  in  Smith  v.  Jackson  seems  to  be  directly 
opposed  to  the  current  of  modern  authority,  and  has  received 
the  marked  commendation  of  Chancellor  Kent.  "  The  vice- 
chancellor  in  New  York,  in  Smith  v.  Jackson,  2  Edwards'  Rep. 
28,  reviews  all  the  conflicting  cases  on  this  point ;  and  he 
follows  the  Supreme  Court  of  New  York,  and  holds,  that  though 
real  estate  be  purchased  with  joint  funds  for  partnership  pur- 
poses, there  is  no  survivorship  as  to  the  real  estate,  and  th€| 

'  Greene  v,  Greene,  1  Ham.  535  ;  ante,  J  5. 

2  Smith  ».  Jackson,  2  Edw.  Ch.  28,  35. 

»  Bell  V.  Phyn,  7  Vesey,  Jr.  453.     See,  also,  Park,  How.  106. 

*  Collyer  on  Partner.  4th  Amer.  ed.  §  133,  note,  where  reference  is  made  to  the 
record. 

•  3  Bro.  C.  C.  199.    See,  also,  notes  to  Bell  ».  Phyn,  7  Vesey,  Jr.,  Sumner's  edit.oii. 
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share  of  a  deceased  partner,  as  a  tenant  in  common,  descends  to 
his  heirs,  unless  there  be  an  agreement  among  the  partners  that 
the  lands  so  purchased  shall  be  considered  as  personal  property; 
and  that  then,  upon  the  foot  of  that  agreement,  and  not  without 
it,  equity  would  apply  the  lands  to  pay  partnership  debts.  Nay, 
he  gives  the  wife  her  dower  in  the  partnership  share  of  the 
husband  so  descended.  The  decisions  on  this  side  of  the  ques- 
tion appear  to  me  to  be  a  sacrifice  of  a  principle  of  policy,  and 
above  all,  a  principle  of  justice,  to  a  technical  rule  of  doubtful 
authority.  There  is  no  need  of  any  other  agreement  than  what 
the  law  will  necessarily  imply,  from  the  fact  of  an  investment 
of  partnership  funds,  by  the  firm,  in  real  estate,  for  partnership 
purposes.'"  Since  the  decision  in  Smith  v.  Jackson,  the  rule,  in 
New  York,  appears  to  have  been  settled  in  accordance  with  the 
views  here  expressed.^ 

18.  In  a  case  decided  in  Mississippi  the  court  seem  to  have 
adopted,  to  some  extent,  the  doctrine  of  Smith  v.  Jackson.  It 
was  there  held  that  if  lands  are  purchased  by  partners  under  an 
agreement  that  they  shall  be  sold  for  the  benefit  of  the  partner- 
ship ;  or  if  without  such  agreement  they  are  actually  applied 
for  the  benefit  of  the  concern,  they  are  to  be  considered  as  part- 
nership property,  and  not  subject  to  dower.  But  that  in  the 
absence  of  such  agreement  or  application,  the  rule  is  other- 
wise.' So  where  two  persons  formed  a  copartnership  for  the 
purpose  of  carrying  on  a  mercantile  business,  and  afterwards, 
by  mutual  consent,  engaged  also  in  the  buying  and  selling  of 
lands  and  town  lots,  conveying  them,  not  in  their  partnership 
name,  but  in  their  individual  names  as  tenants  in  common,  it 
was  held  that  the  lands  and  lots  so  conveyed  were  subject 
to  dower.* 

19.  It  is  held  in  Virginia  that  in  order  to  exclude  dower, 
the  lands  must  be  acquired  strictly  as  partnership  property,  and 
be  held  exclusively  for  partnership  Uses.  Thus,  where  A.  and  B. 
purchased  a  mill,  and  two  hundred  acres  of  land  for  the  pur- 
pose of  carrying  on  the  milling  business  together,  and  took  a 
. . « 

»  3  Kent,  39,  note. 

2  Bucban  v.  Sumner,  2  Barb.  Cb.  165,  200,  201  ;  Ibid.  336 ;  Delmonico  ».  Guil- 
iaume,  2  Sandf.  Cb.  366  ;  Aveiill  v.  Loncks,  6  Barb.  S.  C.  19,  and  note,  p.  28  ; 
Buckley  v.  Buckley,  11  Barb.  S.  C.  43. 

*  Wooldridge  v.  Wilkin.?,  3  How.  Missis.  360.  [See  Sykes  ».  Sykes,  49  Miss.  190  ; 
Robcrshaw  v.  Hanway,  .52  Miss.  713.] 

*  Markbam  v.  Mcrrett,  7  How.  Missis.  437. 
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conveyance  in  their  joint  names,  and,  to  pay  the  purchase- 
money,  gave  their  individual  bonds,  it  was  adjudged  that 
although  such  bonds  were  partly  paid  out  of  the  copartnership 
funds,  and  the  residue  from  money  procured  on  the  credit  of 
the  partnership,  but  afterwards  repaid  to  the  lender  by  B.  alone, 
after  the  death  of  A.,  the  real  estate  was  not  to  be  considered 
partnership  property,  but  as  land  purchased  by  them  indi- 
vidually, of  which  each  was  tenant  in  common  with  the  other, 
of  an  undivided  moiety,  and  that  the  widow  of  A.  was  entitled 
to  dower  in  his  moiety  of  the  same.' 

20.  And  where,  by  consent  of  the  partners,  lands  purchased 
with  partnership  funds  are  conveyed  directly  to  one  of  the  part- 
ners, with  an  express  agreement  that  he  shall  hold  them  in 
severalty  in  his  own  right,  and  be  charged  upon  the  partner- 
ship books  with  the  amount  paid  therefor,  it  seems  that  his 
widow  is  entitled  to  dower,  This  point  was  determined  by 
Lord  Chancellor  Loughborough,  in  Smith  r.  Smith.*  In  that 
case  lands  had  been  purchased  and  conveyed  to  one  partner 
under  a;n  agreement  of  the  character  above  stated.  Some  time 
afterwards  a  commission  of  bankruptcy  issued  against  the  firm 
jointly,  apd  the  lands  were  sold,  by  the  assignees,  under  the 
commission.  At  the  time  of  the  sale,  an  agreement  was  exe- 
cuted between  the  assignees  and  the  wife  of  the  partner  to  whom 
the  lands  had  been  conveyed,  reciting  that  she  claimed  dower 
therein;  that  the  purchasers  under  the  commission  required 
that  she  should  release  her  dower  and  levy  a  fine;  and  that  the 
assignees,  as  an  inducement  thereto,  proposed,  in  lieu  of  dower, 
to  allow  her  the  sum  of  330Z.  in  case  it  should  be  found  she  was 
dowable  of  the  lands.  The  fine  was  accordingly  levied.  The 
case  arose  upon  bill  by  the  husband  and  wife,  praying  a  specific 
performance  of  the  agreement;  against  which  it  was  insisted 
that. the  lands  were  purchased  with  partnership  funds  for  the 
use  of  the  partnership,  and  that  therefore  they  were  not  subject 
to  dower.  The  lord  chancellor  held  that  the  wife  was  entitled 
to  dower,  but  he  placed  his  decision  upon  the  ground,  expressly, 
that  by  agreement  of  the  partners,*the  husband  was  to  become 
debtor  to  the  firm  for  the  amount  of  the  partnership  funds 
applied  to  the  purchase  of  the  property.   "  The  distinction  is,  the 

'  Wheatley  v.  Calhoun,  12  Leigh,  264.     And  see  Galbraith  v.  Gedge,  16  B.  Mon. 
631,  636. 
'  Smith  V.  Smith,  5  Vesey,  Jr.,  189. 
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agreement  as  to  the  purchase  of  these  liouses  was  specific.  Upon 
that  they  never  could  be  specifically  divided,  as  if  they  were 
part  of  the  partnership  stock ;  but  when  they  came  to  settle,  the 
houses  were  Robert  Smith's,  and  he  was  debtor  for  so  much 
money.     The  whole  turns  upon  that.'" 

21.  It  has  before  been  stated  that  it  is  only  to  the  extent  that 
its  appropriation  is  necessary  to  the  payment  of  the  partnership 

•indebtedness,  and  to  the  equalization  and  adjustment  of  the 
accounts  of  the  several  partners  as  among  themselves,  that  the 
real  estate  of  the  firm  will  be  treated  as  personalty,  even  in  a 
court  of  equity  f  and  this  appears  to  be  the  doctrine  of  the 
authorities.  The  Surplus,  if  any,  will  be  considered  in  equity, 
as  at  law,  real  estate,  and  the  widow  of  a  deceased  partner  will 
be  dowable  of  his  proportion  of  such  surplus.'  But  the  right  of 
the  widow  to  be  endowed  in  partnership  lands  is  suspended 
until  the  purposes  of  the  partnership  are  accomplished  by  pay- 
ing all  claims  against  it,  and  adjusting  the  accounts  of  the  part- 
ners. For  this  reason,  it  is  held  that  she  can  not  claim  rents 
and  profits  from  the  death  of  her  husband,  but  only  from  the 
period  when  the  affairs  of  the  partnership  are  settled  and  closed.' 

22.  But  contrary  to  the  general  tenor  of  the  American 
authorities,  it  is  held  in  Virginia,  that  the  real  estate  of  a  part- 
nership, where  it  is  acquired  with  partnership  funds,  and  is 
held  strictly  for  partnership  uses,  is  to  be  regarded  in  equity  as 
personalty  for  all  purposes,  and  that  no  right  of  dower  attaches 
whether  the  firm  be  solvent  or  not.  In  Pierce  v.  Trigg,*  Tucker, 
President  of  the  Court  of  Appeals  of  that  State,  after  reviewing 
several  of  the  English  cases,  remarked :  "  It  has  been  a  vexed 
question  in  England,  whether  the  interest  of  the  deceased  part- 
ner in  the  real  estate  belonging  to  the  firm,  and  the  proceeds  of 
the  sale  of  that  interest,  belong  to  the  personal  representative 
or  to  the  heir.  The  better  opinion  gives  the  fund  to  the  former, 
and  with  reason ;  since  upon  familiar  principles,  as  the  land 

'  See,  also,  Park,  Dow.  107  ;  1  Greenl.  Cruise,  »163,  §  16 ;  1  Washb.  Real  Prop, 
158,  ?  12  ;  Story  on  Partn.  ??  92,  93. 
«  Ante,  U  2,  3. 

•  Goodbum  v.  Stevens,  5  Gill,  I  ;  s.  c.  I  Md.  Oh.  Dec.  420  ;  Hale  v.  Plummer,  6 
Ind.  121  ;  Matlock  v.  Matlock,  5  Ind.  403  ;  Galbraith  o.  Gedge,  16  B.  Men.  631  ; 
Loubat  V.  Nourse,  5  Florida,  350 ;  Dyer  ».  Clark,  5  Met.  662  ;  Howard  ».  Friestj 
Ibid.  582  ;  Bumside  ».  Merrick,  4  Met.  537.  [Drewry  v.  Montgomery,  28  Ark.  256.] 
I  Washb.  Heal  Prop.  pp.  158-160,  §  12.  See,  also,  Buchan  v.  Sumner,  2  Barb.  Ch. 
165.     [Ware  v.  Owens,  43  Ala.  212.] 

•  Goodbum  v.  Stevens,  I  Md.  Ch.  Decis.  420 ;  b.  o.  S  Gill,  1. 

•  Pierce  v.  Trigg,  10  Leigh,  405. 
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was  bought  with  the  personalty,  and  was  brought  into  the  firm 
as  stock,  it  ought,  as  between  the  executor  and  the  heir,  to 
replace   the  fund   withdrawn  from   the  personal   estate.     By 
placing  it  as  stock  in  the  partnership  fund,  the  deceased  evinced 
a  design  to  treat  it  as  personalty,  and  it  ought  to  go  accordingly. 
The  representatives  of  the  deceased  can  claim  it  only  as  stock, 
and  as  stock  in  trade  it  is  ex  vi  termini,  personal."     In  this  con- 
nection the  president  referred  to  the  subject  of  dower  in  lands 
so  held  by  partners,  and,  noticing  the  case  of  Smith  v.  Smith,' 
said :  "  In  that  case,  the  conveyance  was  made  to  one  of  the 
partners,  and  the  question  was  whether  his  wife  had  a  right  of 
dower.     The  court  decided  ghe  had,  but  upon  the  specific  pro- 
visiobs  of  the  deed,  which  proved  that  the  purchase  was  made 
with  the  express  agreement  that  her  husband,  to  whom  the 
deed  was  executed,  should  not  hold  for  the  firm,  but  in  his  own 
right,  and  be  held  debtor  to  the  firm  for  the  money  advanced. 
The   chancellor    held,  that    but  for  this  specific   agreement, 
'  although  the  deed  was  taken  to  one  of  the  partners,  the  estate 
would  have  been  regarded  as  partnership  property,'  and  so  the 
wife  would  not  have  been  entitled  to  dower.     See,  also.  Sir  S. 
Romilly's  argument  in  Bell  v.  Phyn,  7  Ves.  456.    A  case  has 
been  mentioned  by  my  brother  Parker,  of  Taylor  v.  Thompson, 
not  reported,  in  which  this  court  allowed  dower  to  the  widow  of 
a  partner  who  had  purchased'  property  with  the  partnership 
funds.    It  was  not  bought  for  partnership  purposes,  nor  so  held, 
although  it  was  paid  for,  I  think,  out  of  partnership  funds.     It 
resembles,  therefore,  the  case  of  Smith,?;.  Smith,  5  Ves.  189,  and 
it  is  probable  the  court  considered  the  defendant  as  having  a 
mere  equity  to  charge  the   estate,  which   could   not  prevail 
against  the  widow's  legal  right  of  dower.     Be  that  as.  it  may, 
the  facts  of  that  case  are  too  obscurely  recollected  to  enable  me 
to  follow  it  as  a  guide.     Upon  the  whole,  I  am  of  opinion  that 
the  late  English  cases  propound  the  true  rule,  and  that  real 
estate  purchased  with  partnership  funds,  must  be  regarded  as 
partnership  stock,  and  treated  as  personalty."     The  firm  was 
solvent,  but  the  court  upon  this  reasoning,  nevertheless  held 
that  the  widow  of  one  of  the  parties  who  had  deceased  free  from 
all  indebtedness  to  the  surviving  partners,  was  not  entitled  to 
dower.    The  members  of  the  court,  however,  were  not  unani- 
mous upon  this  question.     Two  of  the  five  judges  were  absent, 
and  one  of  those  present  dissented  from  the  decision.^ 

»  See  ante,  |  20.  ■'  See,  also,  Coster  v.  Clarke,  3  Edw.  Ch.  428. 


CHAPTER  XXVII. 

rJOWER  IN  LANDS  APPROPRIATED  TO  PUBLIC  USES. 

1.  Iv  the  time  of  Henry  III.  the  Great  Charter  of  King  John 
was  so  amended  as  to  withhold  from  the  widow  the  privilege 
of  quarantine^  in  the  castle  of  her  husband.*  "  This,"  says  Lord 
Coke,  "  is  intended  of  a  castle  that  is  warlike,  and  maintained 
for  the  necessary  defence  of  the  realm,  and  not  for  a  castle  in 
name  maintained  for  habitation  of  the  owner.'"  Although  the 
language  of  the  Great  Charter  appears  to  be  limited  in  this  par- 
ticular, to  the  quarantine  of  the  widow,  it  is  nevertheless  laid 
down  by  the  same  author  above  quoted,  that  a  castle  necessary 
to  the  public  defence  is  not  subject  to  dower.  "  Of  a  castle  that 
is  maintained  for  the  necessary  defence  of  the  realm,  a  woman 
shall  not  be  endowed,  because  it  ought  not  to  be  divided,  and  the 
public  shall  be  preferred  before  the  private.  But  of  a  castle  that  is 
only  maintained  for  the  private  use  and  habitation  of  the  owner, 
a  woman  shall  be  endowed."*  Here  we  see  shadowed  forth  the 
principle  upon  which  the  courts,  at  a  later  day,  have  proceeded, 
in  holding  the  inchoate  right  of  dower  extinguished  in  lands 
appropriated,  according  to  the  forms  of  law,  to  the  uses  of  the 
j)ublic. 

2.  The  English  reports  furnish  no  instance  in  which  the 
applicability  of  this  principle  to  the  case  of  lands  taken  for 
public  uses,  is  considered ;  but  it  appears  to  have  been  assumed 
in  the  time  of  Mr.  Park,  that  by  such  appropriation  the  right 
of  dower  was  divested.  "  It  should  also  be  noticed,"  he  says, 
"as  the  prevailing  invpression  of  the  profession,  that  under 
enabling  acts,  such .  as  those  of  the  West  India  and  London 
Dock  Companies,  the  Grand  Junction  Canal,  and  the  improve- 
ments at  Temple  Bar,  Snow  Hill  and  Smithfield,  the  wife's  title 
of  dower  will  be  bound  by  the  alienation  of  the  husband, 
although  the  title  is  taken  by  way  of  conveyance  only,  and  the 
purchase-money  is  not  invested  in  other  lauds,  or  paid  into  the 

•  See  vol.  ii.  Index,  "Quarantine." 
2  First  Charter  of  H.  III.,  ch.  7.     See  ante,  ch.  1,  §  16. 
»  2  Inst.  17.  4  Co.  Litt.  31,  b. 

VOL,  I.— 37  (577) 
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bank.  This  is  understood  to  have  been  the  opinion  of  several 
gentlemen  of  high  professional  reputation,  in'  answer  to  the 
requisition  of  an  eminent  conveyancer,  who,  on  the  behalf  of 
the  Corporation  of  Loudon,  had  called  for  iines  from  vendors 
whose  wives  had  titles  of  dower,  and  the  writer  believes  that 
the  subsequent  practice  in  the  great  majority  of  cases  has  been 
to  dispense  with  fines."'  In  the  United  States,  however,  this 
question,  in  different  forms,  has  undergone  judicial  inquiry  on 
several  occasions. 

3.  The  case  of  Gwynne  v.  Cincinnati  was  a  petition  for  dower 
in  grounds  occupied  by  a  market-house  in  the  city  of  Cincinnati. 
The  husband,  during  coverture,  in  conjunction  with  other 
owners  of  property  in  the  same  square,  agreed  to  open  a  way  or 
street  through  the  square,  upon  which  a  market-house  was  to 
be  erected.  This  agreement  was  carried  into  effect  under  an 
ordinance  of  the  city  council.  The  market-house  was  placed 
,  upon  that  part  of  the  square  given  by  the  deceased  husband,  a 
space  for  a  street  remaining  open  on  each  side  of  the  building. 
It  was  held  that  the  widow  was  not  entitled  to  dower.  "The 
whole  space,"  the  c'ourt  observed,  "  became  subject  to  the  same 
public  regulations  as  the  grounds  originally  laid  out  in  streets, 
and  for  other  public  uses  and  purposes.  The  claim  of  dower 
must  stand  upon  the  same  principles  that  it  would  stand  in  any 
case  to  the  ground  thus  appropriated.  The  counsel  for  the 
complainants  insist  that  it  is  a  case  to  be  distinguished  from 
that  of  public  grounds  condemned  for  public  uses;  but  the 
court  are  unable  to  comprehend  the  distinction.  When  a  town 
is  laid  out,  the  law  requires  the  plat  to  be  recorded,  and  by  such 
record  the  streets  become  public  highways,  and  the  title  to 
the  grounds  set  apart  for  public  uses,  is  vested  in  the  county 
for  the  purposes  contemplated.  The  uses  thus  created  are  incon- 
sistent with  the  exertion  of  any  private  right  while  the  use 
remains ;  consequently  all  private  rights  must  be  either  sus- 
pended or  abrogated.  Such  has  been  the  general  understand- 
ing, not  Only  in  this  State,  but,  so  far  as  we  -are  informed,  in 
other  States  also.  A  claim  for  dower  in  the  streets  of  a  town, 
or  in  the  public  jail,  court-house,  or  public  offices,  would  be  a 
novel  one,  and  if  sustained,  could  not  be  enjoyed  without  defeat- 
ing the  original  purpose  and  present  use  of  the  grant.  It  can 
not  be  admitted,  for  the  same  reason  that  it  is  not  admitted  to  a 


I  Park,  Dow.  246. 
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castle  in  England.  It  could  yield  nothing  to  the  support  of  the 
widow,  by  a  direct  participation  in  the  possession,  without  such 
an  interference  with  the  public  right  to  control  the  whole  sub- 
ject, as  to  render  its  enjoyment  inconvenient  and  unsafe,  if  not 
impossible.'" 

4.  In  the  above  case  there  was  no  exercise  of  the  right  of  emi- 
nent domain.  The  title  of  the  public  was  derived  solely  from  the 
dedication  of  the  lands  to  public  uses  by  the  husband,  4nd  the 
acceptance  thereof  by  the  public  authorities.  But  in  Moore  v. 
The  City  of  New  York,'  where  a  similar  decision  was  made,  and 
where  the  property  involved  was  of  great  value,  the  land  had 
been  taken  by  the  city  authorities,  for  the  purposes  of  a  public 
market,  by  virtue  of  an  act  of  the  legislature.  Under  this  act, 
commissioners  of  estimate  and  assessment  were  duly  appointed, 
who  proceeded,  in  the  performance  of  their  duties,  and  esti- 
mated the  amounts  due  to  the  several  owners  of  the  land.  Their 
report  was  confirmed  by  the  proper  authority.  The  amount 
awarded  to  the  husband  of  the  claimant  for  dower,  as  the  entire 
value  of  the  land  belonging  to  him,  required  for  the  market, 
was  paid  to  him.  The  law  provided  that  upon  the  confirmation 
of  the  report,  the  land  included  in  it  should  vest  in  the  corpora- 
tion of  the  city,  in  fee  simple  absolute,  It  was  held  that  by 
these  proceedings  the  contingent  right  of  dower  was  divested. 
"  The  question  which  is  here  presented,"  the  court  said,  "  is 
whether  a  wife  has  such  an  interest  in  the  premises  owned  by 
her  husband,  while  her  right  of  dower  is  inchoate,  as  can  not 
be  divested  by  this  act  of  the  legislature  and  the  proceedings 
under  it.  .  .  .  The  right  being  merely  an  incident  to  the  mar- 
riage relation,  it  seems  to  us  that  while  this  right  is  thus  incho- 
ate, and  before  it  has  become  vested  by  the  death  of  the  hus- 
band, any  regulation  of  it  may  be  made  by  the  legislature, 
though  its  operation  is,  in  effect,  to  divest  the  right;  the  mar- 
riage relation  itself  being  within  the  power  of  the  legislature  to 
modify,  or  even  abolish  it.  The  power  of  the  State  to  take  pri- 
vate property  for  public  uses,  results  from  its  right  of  eminent 
domain,  and  that  power  is  not  restricted,  except  by  the  consti- 
tutional provision  that  just  compensation  shall  be  made  to  the 
owner.  In  this  case  the  husband  was  deemed  to  be  the  owner 
of  the  entire  estate  in  the  land,  and  the  jnchoate  right  of  the 

1  Gwynne  ».  Cincinnati,  3  Ohio,  24. 

z  Mdorc  V.  The  C<tv  of  N.  Y.,  4  Sandf.  S.  C.  Rep.  456 ;  s.  c.  4  Selden,  110 
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wife  was  not  considered  by  the  commissioners,  and  we  think 
justly  so,  as  an  interest  distinct  frOm  that  of  her  husband,  as 
the  subject  of  estimate  as  to  its  value,  separate  from  his.  Indeed, 
the  value  of  her  interest,  such  as  it  was,  would  seem  to  be 
scarcely  capable  of  being  estimated  as  a  separate  interest.  We 
see  no  reason  to  doubt  that  the  commissioners  were  right  in  con- 
sidering the  entire  estate  in  these  land's  as  vested  in  the  husband, 
and  that  he  having  been  paid  the  full  value  of  them,  the  cor- 
poration, by  force  of  the  act,  became  seised  of  the  lands  in  fee 
simple  absolute,  discharged  of  any  claim  of  dower  of  the  wife 
therein.'" 

5.  The  case  was  carried  to  the  Court  of  Appeals,  where  the 
judgment  of  the  Superior  Court  was  affirmed.     "  The  estate  of 
the  widow,"  said  Gardiner,  J.,  who  delivered  the  opinion  of  the 
court,  "after  assignment  of  dower,  is  a  continuation  of  the  estate 
of  her  deceased  husband.     It  follows  that,  while  living,  he,  as 
owner,  is  entitled  to,  and  represents  the  entire  fee.     This  the 
statute  vests,  on  confirmation  of  the  report  of  the  commissioners, 
and   concludes  all   those  entitled   to  the  land,  and   all   other 
persons  whomsoever.     Mrs.  Moore  at  the  time  of  the  proceed- 
ings to  appropriate  the  real  estate,  was  not,  as  we  have  seen, 
entitled  to  it,  but  her  husband ;  and  she  was  concluded  by  the 
general  language  of  the  act,  if  the  statute  was  not  in  contraven- 
tion of  the  provision  of  the  Constitution  of  the  United  States, 
which  prohibits  the  State  from  passing  any  law  impairing  the 
obligation  of  contracts.    Dower  is  not  the  result  of  contract,  but 
a  positive  institution  of  the  State,  founded  on  reasons  of  public 
policy.  ...  In  the  case  under  consideration  the  land  was  taken 
against  the  consent  of  the  husband,  by  an  act  of  sovereignty, 
for  the  public  benefit.    The  only  person  owning  and  representing 
the  fee  was  compensated  by  being  paid  its  full  value.     The  wife 
had  no  interest  in  the  land,  and  the  possibility  which  she  did 
possess  was  incapable  of  being  estimated  with  any  degree  of 
accuracy.     Under  these  circumstances  the  legislature  had  the 
power,  which  I  think  they  have  rightfully  exercised,  to  direct 
that  the  value  of  the  entire  fee  should  be  paid  to  the  husband 
of  the  appellant ;  and  that  the  corporation,  by  such  payment, 
in  pursuance  of  the  statute,  has  acquired  an  indefeasible  title  to 
the  premises.'  ^     These  views  were  referred  to  and  approved  by 

'  Moore  v.  City  of  N.  Y.,  4  Sandf.  S.  C.  Rep.  456,  460.     [Followed  in  Matter  of 
Central  Park  Extension,  16  Ahb.  Pr.  54,  63.] 

*  Moore  v.  City  of  N.  Y.,  4  SeMen,  110.     [When  land  is  taken  for  puWic  use  after 
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the  Supreme  Court  of  Ohio  in  a  case  recently  determined  in 
that  State.' 

6.  The  doctrine  under  consideration  has  also  been  extended 
to  the  case  of  lands  appropriated  by  a  railroad  company  for  the 
purposes  of  their  road,  under  authority  of  law.  This  point 
arose  in  the  case  of  The  Little  Miami  Eailroad  Company  v. 
Jones,^  decided  by  the  Superior  Court  of  Cincinnati,  in  General 
Term.  ^"  By  the  appropriation  of  the  property  in  question  to 
the  use  of  the  defendants,"  and  Storer,  J.,  "in  the  mode  pre- 
scribed by  the  statute,  a  perpetual  servitude  at  least,  over  the 
premises,  was  acquired  by  the  railroad  company,  subject  only  to 
be  divested  by  a  forfeiture  of  their  corporate  franchise  on  the 
judgment  of  a  competent  court.  Until  then  the  unrestricted 
possession  is  not  only  indispensable  for  the  purposes  of  the  road, 
but  is  alone  consistent  with  the  paramount  right  of  eminent 
domain  which  had  been  imparted  by  the  State  through  the 
legislature.  This  right,  which  is  an  attribute  of  sovereignty,  is 
necessarily  paramount  to  the  claim  of  the  private  citizen,  and 
when  exerted,  it  compels  the  owner  to  part  with  his  estate  for  a 
price  to  be  adjudged  by  a  jury,  thereby  changing  his  estate  from 
land  into  money,  and  as  a  full  price  is  required  to  be  paid  by 
the  constitution  of  Ohio,  without  reference  to  any  benefit  the 
contemplated  improvement  may  confer,  the  condemnation  of 
the  land  was  therefore  doubtless  intended,  as  it  must  necessarily 
do,  to  confer  the  whole  title  upon  the  corporation,  who  have 
paid  the  assessed  value.  Such  would  be  the  result  where  the 
State  should  directly  assert  her  power,  and  appropriate,  as  she 
has  done,  the  lands  of  the  citizen  for  navigable  canals,  or  any 

the  husband's  death,^  the  vested  dower  interest  of  the  widow  is  transferred  to  the  fund 
awarded  as  damages,  and  a  proper  portion  of  it  may  be  secured  to  her.  Bonner  v. 
Peterson,  44  111.  253  ;  French  v.  Lord,  69  Me.  537.  In  the  latter  case  the  court 
expressed  the  opinion  that  where  the  land  is  taken  daring  the  husband's  lifetime  by  the 
right  of  eminent  domain,  the  inchoate  dower  interest  of  the  wife  is  too  uncertain  to 
admit  of  compensation,  and  that  the  husband  alone  must  be  regarded  as  owner  of  the 
entire  estate,  and  all  of  the  money  awarded  as  damages  paid  to  him.  In  New  Jersey  a 
diftcrent  rule  prevails,  and  it  has  been  there  declared  that  the  inchoate  dower  is  only 
dive&ted  as  to  the.  State,  and  that  the  wife  has  an  interest  in  the  damages  awarded 
which  a  Court  of  Equity  will  secure  to  her.  Wheeler  v.  Kirtland,  27  N.  J.  Eq.  534.] 

1  Weaver  v.  Gregg,  6  Ohio  State  B.  547.     See  ante,  ch.  16,  §?  27-31. 

'  Little  Miami  Railroad  Co.  v.  Jones,  5  Weekly  Law  Gaz.  N.  s.  p.  5.  [A  deed  of 
conveyance  to  a  railroad  company  made  by  the  husband  in  pursuance  of  a  purchase  by 
the  corporation  authorized  by  statute  does  not  divest  dower,  and  it  is  immaterial  that 
the  land  could  have  been  taken  against  the  husband's  will.  Nye  v.  Taunton  Branch 
Railroad  Co.,  113  Mass.  27 7. j 
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other  public  improvement,  and  we  can  discover  no  reason  why 
the  same  rule  should  not  hold  where  the  railway  company, 
upon  whom  the  power  has  been  conferred  by  its  charter  '  to 
enter  upon  and  take  such  real  property  as  should  be  necessary 
for  the  construction  of  their  road,'  have  exerted  that  power  in 
the  mode  defined  by  law,  submitted  to  the  judgment  of  the 
court,  and  receive  the  possession  of  the  land  thereby  appropri- 
ated. On  this  hypothesis  the  husband  does  not  alien  his  estate, 
as  in  the  case  of  a  sale  to  a  purchaser,  nor  is  it  taken  to  satisfy 
his  debts,  in  both  of  which  cases  dower  would  still  remain,  but 
he  is  said  to  lose  his  estate,  or  rather  to  part  with  it  in  invitum. 
He  could  not  have  prevented  the  act  of  the  law  transferring  his 
realty,  nor  yet  contest  -the  mode  of  its  execution.  An  exercise 
of  sovereign  power  by  the  body,  in  which  for  all  the  purposes 
of  maintaining  civil  government,  it  necessarily  rests,  which 
existed  before  any  title  to  property  could  be  said  to  pass  to  indi- 
viduals, as  in  case  of  escheat,  it  becomes  reinvested  with  his  title, 
and  may  be  therefore  said,  in  some  sense,  to  have  originally 
imparted  it,  must  include  within  the  alienation  it  compels,  the 
entire  title.  The  land  is  conveyed,  and  those  who  represent  it 
must  consequently  be  deprived  of  their  several  rights  if  they  are 
made  parties  to  the  proceeding  by  which  it  is  appropriated  :  a 
fortiori  where  there  is  no  perfect  right  in  esse,  but  the  possibility 
only,  of  a  future  claim.'" 

7.  The  rule  fairly  deducible  from  these  authorities  would 
seem  to  exclude  dower  in  all  cases  where  lands  are  dedicated  to 
the  public  for  a  legitimate  purpose,  and  the  public  have  acquired 
a  right  to  the  enjoyment  thereof,  or  where  they  are  lawfully 
appropriated  in  virtue  of  the  right  of  eminent  domain.  The 
reasoning  of  the  courts  appears  to  apply  as  well  where  lands  are 
granted  and  used  for  public  parks,  public  libraries,  or  other 
public  use  of  a  like  character,  as  where  they  are  devoted  to  the 
purposes  of  a  market-plape  or  a  public  highway.  And  it  is 
difficult  to  discern  any  good  ground  for  a  distinction  between 
the  two  classes  of  cases.^  In  some  of  the  States  burial  grounds 
are  expressly  exempted  from  dower  by  statute. 

'  Little  Miami  Eailroad  Co.  v.  Jones,  5  Weekly  Law  Gaz.  h.  s.  pp.  5,  7,. 

2  1  Washb.  Real  Prop.  221,  ?  37  ;  Walker's  Amer.  Law,  2d  ed.  315.  The  subjeel 
of  the  legislative  power  over  the  right  of  dower,  incidentally  considered  in  the  text, 
will  be  farther  treated  in  the  second  volume.  See  Melizet's  Appeal,  17  Pa.  St.  449  ; 
Kennedy  v.  Misso.  Ins.  Co.,  11  Misso.  204  ;  Strong  v.  Clem,  12  lud.  37  ;  Giles  ii 
Guillion,  13  Ind.  487  ;  Noel  v.  Ewing,  9  Ind.  37. 
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Alienation  before  -marriage  defeats  dower. 

1.  As  the  wife  is  only  dowable  of  such  estate  as  the  husband 
was  seised  or  possessed  of  at  some  period  during  the  covertufe, 
it  follows  that  any  effectual  alienation  by  him  prior  to  the  mar- 
riage, places  the  estate  beyond  the  reach  of  the  wife,  and  pre- 
vents a  right  of  dower  from  attaching  in  her  behalf.' 

Rxde  where  Ifw  alienation  does  not  become  f  idly  operative  until 
after  marriage. 

2.  Instances  may  occur  in  which  an  alienation  by  the  hus- 
band, though  made  before  the  marriage,  fails  to  become  fully 
operative  until  after  the  marriage,  and  yet  the  right  of  dower 
attaching  in  the  interim,  be  avoided  by  force  of  the  doctrine  of 
relation.     A  case  put  by  Sheppard  affords  an  examples  of  this  : 

'  See  ante,  ch.  1,  J  22  ;  Park,  Dow.  24,  231.  A  widowis  barred  of  dower  in  land 
conveyed  by  her  husband  before  the  marriage,  although  the  deed  has  not  been  registered. 
Richardson  t>.  Skolficld,  45  Maine,  389.  [And  she  cannot  have  a  conveyance  set  aside 
because  it  was  fraudulent  as  to  creditors,  if  no  fraud  was  committed  as  to  her.  King  v. 
King,  61  Ala.  479.] 
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"  If  A.  Bargain  and  sell  his  land  to  B.  in  fee,  and  then  marry 
C.  and  die,  and  C.  is  endowed,  and  after  the  deed  is  enrolled,  in  this 
case  the  dower  of  the  woman  shall  be  taken  away  by  relation, 
as  was  held  in  Baron  Frevil's  case,  22  Elizabeth,  Co.  B.'"  The 
effect  of  this  doctrine  is  to  make  the  deed,  when  enrolled,  relate 
back  to  the  date  of  its  execution,  and  thus  become  operative  to 
pass  the  estate  as  of  that  time.  Cases  in  which  this  principle 
was  applied  in  the  United  States,  are  referred  to  in  a  previous 
chapter.'' 

3.  This  doctrine  also  applies  to  cases  of  rechauffe  of  lands  at 
common  law.  Until  the  exchange  is  executed  by  entry,  the 
seisin  remains  in  the  original  owners.'  But  if  an  exchange 
were  made  before  marriage,  the  execution  of  the  exchange  by 
entry  after  marriage  would  have  relation  to  the  time  of  the 
exchange  made,  so  as  to  carry  the  lands  given  in  exchange  free 
from  the  title  of  dower  in  the  wife.* 

4.  So  if  the  husband,  prior  to  his  marriage,  and  without  any 
fraudulent  intent,  convey  his  real  estate  in  trust  for  such  use 
and  such  person  as  he  shall  afterwards  appoint  by  deed  or  will, 
and  in  default  of  and  until  such  appointment,  to  the  use  of 
himself  and  his  heirs,  and  should  afterwards  marry,  here,  until 
a  proper  execution  of  the  power,  the  wife  would  be  invested 
with  an  inchoate  right  of  dower  in  the  estate.  But  if  the  hus- 
band, during  the  coverture,  should  execute  the  powder  in  due 
and  legal  form,  the  title  of  the  appointee  would  relate  back  to 
the  date  of  the  original  conveyance,  and  the  dower  of  the  wife 
would  thereby  be  defeated  and  avoided.' 

5.  But  where  the  husband,  before  his  marriage,  conveyed  cer- 
tain real  estate  in  trust  for  the  payment  of  his  debts,  although 
the  trust  was  not  expressed  in  the  deed,  but  in  a  separate  paper 
executed  by  the  grantee  cotemporaneously  with  the  deed,  and 
the  marriage  took  place  before  a  sale  by  the  trustee,  the  wife 
was  held  dowable  of  the  lands.^ 


1  Shep  Touch.  226.  See  Gilb.  Uses,  97 ;  Parker  v.  Blceke,  Cro.  Car.  568 ;  ante, 
-sh.  12,  U  22,,  23. 

»  Ante,  eh.  12,  ?  23. 

8  Perk.  sec.  369  ;  ante,  ch.  12,  J  27  ;  eh.  13,  ||  7-11. 

*  Park,  Dow.  235. 

'  Link  V.  Edmondson,  19  Misso.  487.  See  a  full  discussion  of  this  subject,  ante, 
en.  U,  ??  9-12. 

'  Doe  V.  Bernard,  7  S.  &  M.  319.     See  Havrley  v.  James,  5  Paige,  318. 
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Alienation  on  tlie  day  of  marriage. 

6.  Where  a  conveyance  is  made  on  the  same  day  of  the  mar- 
riage, although  in  point  of  time,  before  it  is  solemnized,  it  is 
nevertheless  held  that  the  wife's  claim  of  dower  shall  take  pre- 
cedence of  the  conveyance.'  The  same  principle  has  been 
extended  to  a  judgment  recovered  on  the  day  of  the  marriage, 
there  being  no  evidence  showing  which,  in  fact,  was  first,  the 
marriage,  or  the  entry  of  the  judgment.* 

Void  and  voidable  conveyances. 

7.  In  considering  the  effect  upon  the  right  of  dower,  of  con- 
veyances made  before  the  marriage,  it  is  sometimes  necessary  to 
distinguish  between  alienations  which  are  voidable, only,  and  those 
that  are  ipso  fado  void ;  for  although  the  alienation  be  voidable, 
yet  if  it  be  not  avoided  during  the  coverture,  there  will,  of 
course,  be  no  right  of  dower.  But  if  the  alienation  were  wholly 
void,  and  as  a  consequence  the  seisin  did  not  pass  to  the  alienee, 
but  remained  in  the  husband,  it  would,  according  to  the  com- 
mon law,  become  subject  to  the  attachment  of  dower.  This 
question  has  sometimes  arisen  in  the  English  courts  upon  the 
effect  of  different  modes  of  alienation  by  tenant  in  tail  ;  since, 
in  some  cases,  an  alienation  by  a  tenant  in  tail  is  absolutely 
void,  while  in  others  it  is  voidable  only ;  and  consequently  the 
question  whether'  the  wife  is  dowable  or  not  of  the  estate  tail 
would  depend  upon  the  mode  of  alienation  which  had  been 
adopted.  It  is  now  well  settled  in  England,  that  if  a  tenant  in 
tail  convey  to  a  man  and  his  heirs  by  bargain  and  sale,  lease 
and  release,  or  covenant  to  stand  seised  to  uses,  a  base  fee  passes, 
commensurate  with  the  time  of  the  estate  tail,  though  defeasi- 
ble by  the  issue'  in  tail  when  their  right  tp  the  possession 
accrues.'  If,  therefore,  a  tenant  in  tail  convey  in  either  of  these 
modes  before  marriage,  as  the  estate  of  the  bargainee,  releasee, 
or  covenantee  is  good  as  against  the  tenant  in  tail  himself,  there 
will  be  no  seisin  in  him  during  the  coverture.  It  is  admitted, 
likewise,  that  where  the  conveyance  operates  by  transmutation 
of  possession,  the  tenant  in  tail  may  limit  the  use  by  way  of 


1  Stewart  v.  Stewart,  3  J.  J.  Marsh.  48 
*  Ingram  v.  Morris,  4  Harring.  111. 
'  Machell  v.  Clarke,  2  Ld.  Raym.  778  ; 
right  V.  Mead,  3  Barr.  1703  ;  ante,  ch.  14,  H  6-8. 


*  Ingram  v.  Morris,  4  Harring.  111. 

s  Machell  v.  Clarke,  2  Ld.^Raym.  778  ;  Salb.  619  ;  11  Mod.  19  ;  Holt,  615  ;  Good- 
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remainder,  evi'ii  though  that  remainder  can  not  take  effect  till 
after  his  death  ;  as  where  it  is  previously  limited  to  himself  for 
life,  remainder  to  another.'  It  is  admitted,  alsa,  that  although 
the  conveyance  did  not  operate  by  transmutation  of  possession, 
the  use  may  be  limited  by  way  of  remainder,  if  it  may,  by  pos- 
sibility, take  effect  in  the  life  of  the  tenant  in  tail,  as  a  bargain 
and  sale  or  a  covenant  to  stand  seised  to  the  use  of  the  covenan- 
tee for  life,  remainder  to  J.  S.  in  fee."  But  it  is  decided'  that  if, 
on  a  conveyance  by  tenant  in  tail  without  transmutation  of  pos- 
session, the  use  is  so  limited  that  the  remainder  can  not  take 
effect  till  after  his  death,  (as  to  himself  for  life,  remainder  to  ano- 
ther,) the  remainder  is  void,  and  as  a  covenant  by  tenant  in  tail 
to  stand  seised  to  the  use  of  himself,  for  life  is  only  good  for  the 
sake  of  remainders,  if  the  remainders  are  void  the  whole  is  void, 
and  he  continues  seised  of  his  old  estate  in  tail.  In  this  case, 
therefore,  the  wife  would  be  dowable,  although  married  after 
the  covenant  to  stand  seised,  and  there  are  several  cases  in  the 
old  books  where  it  was  so  determined.*  This  point,  however, 
has  rarely  occurred,  even  in  the  English  practice,  owing  to  the 
almost  universal  adoption  in  that  country  of  the  mode  of  making 
settlements  by  lease  and  release  to  uses. 

8.  There  are  cases,  also,  in  which  the  wife  is  deprived  of  her 
■  dower  although  the  conveyance  by  the  husband  were  wrongful 
and  not  good  in  law.  As  if  a  man  seised  in  tail  general,  dis- 
continues  in  fee  and  takes  back  an  estate  in  fee  simple,  and  after- 
wards takes  a  wife  and  has  issue  and  dies ;  the  title  of  dower 
which  attached  upon  the  seisin  of  the  fee  is  defeated  by  the 
remitter  of  the  issue  to  the  estate  tail,'  for  the  seisin  of  the  fee 
being  cast  upon  the  issue  immediately  upon  the  death  of  the 
husband,  the  issue  is  consequently  restored  to  the  estate  tail, 
and  thus  the  seisin  of  the  fee,  with  all  its  incidents,  is  defeated, 
or,  as  Lord  Coke  expressively  terms  it,  is  "  vanished  by  the 
remitter,"  to  the  same  extent  as  if  the  issue  had  recovered  by 
formedon.  So  if  lands  are  given  to  husband  and  wife  in  special 
tail,  and  they  discontinue  by  fine  sur  grant  and  render  at  the 
common  law,  and  retake  an  estate  in  tail  general,  and  have 

I  Maohell  v.  Clarke,  2  Ld.  Baym.  782  ;  Goodright  v.  Mead,  3  Burr.  1703. 

s  Maehell  v.  Clarke,  2  Ld.  Kaym.  782.  '  Ibid. 

*  Heigham  v.  Bedenfield,  Noy,  46  ;  Blitheman  ii.  Blitheman,  Cro.  Eliz.  280 ;  s.  C. 
1  And.  291  ;  Park,  Dow.  232-34,  and  note. 

»  Fitzh.  N.  B.  149,  (F.)  ;  Dyer,  41,  a.  And  see  1  Leon.  37,  in  Partridge  v.  Part- 
ridge ;  Co.  Litt.  31,  b.;  Gilb.  Uses,  393;  1  Leon.  66  ;  Park,  Dow.  143. 
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issue,  and  the  wife  dies,  "and  the  husband  marries  a  second  wife 
and  dies,  in  this  case,  also,  the  title  of  dower  of  the  second  wife 
is  defeated  by  the  remitter.^  But  it  is  said  that  in  such  case,  if 
a  stranger  abate  upon  the  death  of  the  husband,  the  issue  may 
have  his  election  as  to  which  estate  he  will  claim ;  and  if  he 
proceed  for  the  estate  of  which  the  wife  is  dowable,  he  shall  not 
be  remitted,  and  the  wife  shall  have  her  dower.^ 

Conveyances  fraudulent  as  to  the  wife. 

9.  It  is  said  by  Lord  Chief  Baron  Gilbert,  that  a  conveyance 
in  t]"ust,  privately  made  by  the  husband  on  the  eve  of  marriage, 
for  the  purpose  of  barring  dower,  would  be  deemed  fraudulent, 
as  being  designed  to  deprive  the  wife  of  the  provision  given  her 
by  the  common  law.^  For  a  similar  reason  Mr.  Justice  Wilmot 
was  of  opinion  in  Drury  v.  Drury,^  that  an  ante-nuptial  jointure 
made  without  the  wife's  privity,  would  be  h,eld  fraudulent  ^nd 
void.  On  the  other  hand.  Lord  Hardwicke  treats  it  as  clear 
"  that  if  a  man  before  marriage,  conveys  his  estate  privately, 
without  the  knowledge  of  hiswife,  to  trustees  in  trust  for  him- 
self and  his  heirs  in  fee,  that  will  prevent  dower."*  And  in 
Banks  v.  Sutton'  it  was  said  that  if  a  trust  were  created  for  the 
express  purpose  of  barring  dower,  this  would  be  an  additional 
reason  for  allowing  it  to  have  that  effect.'  In  accordance  with 
these  views  Mr.  Park  states  it  to  be  the  rule  that  an  alienation 
or  settlement  by  the  husband,  although  made  immediately 
before  the  marriage,  and  with  the  express  intention  of  exclud- 
ing the  wife  from  her  dower,  would  not  be  impeached  as  a  fraud 
upon  the  marital  rights  of  the  wife,  as  in  the  case  of  a  woman 
making  a  settlement  of  her  estates,  unknown  to  her  intended 
husband,  on  the  eve  of  marriage."  And  in  Ex  parte  Bell,'  it 
was  held  that  a  voluntary  settlement  made  by  the  husband, 
though  afterwards  set  aside  as  fraudulent  against  creditors,  pre- 

'  Bro.  Dow.  pi.  14.  2  Hughes,  Writs,  152.  »  Lex.  Pret.  267. 

♦  Drury  ».  Drury,  3  Bro.  Pari.  Ca.,  octavo  ed.  p.  492  ;  2  Eden,  60  ;  Wilmot's  Opin- 
ions, 177  ;  4  Bro.  C.  C.  506,  n. 

^  Swannock  v.  Lyford,  Co.  Litt,  208,  a.,  n.  1  ;  Ambl.  6  ;  s.  o.  under  the  name  of 
Hill  V.  Adams,  2  Atk.  208  ;  Park,  Dow.  375,  382  ;  1  Washb.  R.  P.  161,  J  13. 

'  Banks  v.  Sutton,  2  P.  Wms.  700. 

'  See,  also,  Bottomley  v.  Fairfax,  Prec.  Ch.  336,  and  Show.  Pari.  Cas.  71  ;  1  Roper, 
Husb.  and  Wife,  by  Jacob,  354,  note. 

8  Park,  Dow.  236.  See,  also,  pp.  375-85,  where  the  opinion  of  Lord  Hai'dwicke 
in  Swannock  v.  Lyford  is  jriven.     Atherly  on  Marriage  Sett.  323,  329^ 

»  Ex  parte  Bell,  1  Glyn  &  J.  282. 
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vents  his  wife's  right  of  dower  from  arising.  It  has  been  remarked 
"  that  the  re-asons  for  which  it  has  been  held  that  a  conveyance 
privately  made  by  a  woman  during  the  treaty  of  marriage  is 
prima  facie  fraudulent  and  void,  do  not  apply  with  equal  force 
to  a  conveyance  made  under  similar  circumstances  by  the  in- 
tended husband.  Since  estates  are  now  most  commonlj'  con- 
veyed or  settled  so  as  to  prevent  dower  from  attaching,  it  is  not 
necessarily  to  be  presumed  that  the  marriage  was  contracted  by 
the  woman  in  the  expectation  of  becoming  entitled  to  that  pro- 
vision, unless  it  appears  that  representations  to  that  effect  were 
made  to  her."* 

10.  This  reasoning  can  hardly  apply  in  the  United  States^ 
where  the  formalities  of  the  English  practice  with  regard  to 
conveyancing  prevail  but  to  a  limited  extent,  and  where  settle- 
ments for  the  purpose  of  avoiding  dower  are  seldom  made. 
Accordingly,  although  the  decisions  upon  the  subject '  are  not 
entirely  uniform,  the  weight  of  authority  appears  to  be  with 
the  proposition  that  a  conveyance  made  by  the  husband,  on  the 
eve  of  marriage,  for  the  purpose  ,of  defrauding  his  intended  wife 
of  her  dower  estate,  will,  as  against  the  grantee  or  a  purchaser 
from  him  with  notice,  be  treated  as  void  as  "to  her,  and  she  may 
maintain  her  claim  to  endowment  precisely  all  if  no  conveyance 
had  been  made.* 

11.  Thus,  in  Swaine  z).  Ferine,' the  husband,  just  before  his 
marriage,  and  on  the  same  day,  executed  to  his  daughter  by  a 
former  marriage,  a  deed  of  the  premises  in  which  dower  was 
claimed.  The  deed  was  without  valuable  consideration,  was 
fraudulent  in  fact,  had  been  kept  concealed,  and  was  not  accom- 
panied by  possession.    It  had  been  determined  in  a  proceeding 

r  '   ~~'     ~~ 

•  1  Roper,  Husb.  and  Wife,  by  Jacob,  354,  note. 

2  Cranson  v.  Cianson,  4  Mich.  230 ;  Swaine  v.  Ferine,  5  John.  Ch.  482  ;  Petty  i>. 
Petty,  4  B.  Mon.  215,  217  ;  Littleton  v.  Littleton,  1  Dev.  &  Batt.  327.  [Brown  y. 
Bronson,  35  Mich.  415.]  And  see  Rowland  v.  Rowland,  2  Sneed,  543  ;  contra,  Baker 
V.  Chase,  6  Hill,  482.  See,  also,  Whithed  v.  Mallory,  4  Cush.  138.  [Crecelius  v. 
Horst,  4  Mo.  App.  Cas.  419  ;  Buzick  v.  Buzick,  44  Iowa,  259  ;  Jiggits  v.  Jiggits,  40 
Miss.  718.] 

'  Swaine  v.  Ferine,  5  John.  Ch.  482,  489.  [The  subject  of  conTeyances  in  frand 
of  marital  rights  was  very  fully  considered  in  Chandler  v.  IloUingsworth,  3  Del.  Ch.  99, 
in  which  it  was  held  that  a  voluntary  conveyance  made  by  the  husband  upon  the  eve  of 
marriage  is  inoperative  to  deprive  the  wife  of  her  dower,  and  that  relief  will  be  granted 
to  her  under  the  same  circumstances  in  which  the  husband  will  bo  protected  against  the 
ante-nuptial  conveyance  of  the  wife.  The  English  and  American  decisions  are  reviewed 
in  a  carefully  considered  opinion  by  Chancellor  Bates,  and  the  case  is  said  to  be  a  leading 
•De  upon  the  subject.] 
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instituted  previously  to  that  of  the  widow,  that  the  deed  was 
fraudulent  and  void  as  against  a  subsequent  mortgagee/  and 
the  chancellor  adjudged  it  to  be  equally  fraudulent  as  against 
the  widow.  It  is  to  be  observed,  that  upon  the  authority  of 
some  of  the  adjudged  cases,  the  claim  of  the  widow  to  dower 
might  have  been  sustained  upon  the  ground  that  as  the  mar- 
riage and  the  conveyance  were  both  upon  the  same  day,  the 
dower  right  should  take  the  precedence.^ 

.  12.  In  Cranson  v.  Craiison,^  the  husband,  shortly  before  his 
marriage,  and  without  valuable  consideration,  executed  to  his 
sons  a  deed  of  his  lands.  It  was  held  that  this  deed  was  no  bar 
to  the  dower  of  his  widow.  So  in  Kentucky,  where  a  man 
advanced  in  life,  having  children  by  a  former  wife,  contracted 
a  second  marriage,  and  two  days  before  the  marriage,  conveyed 
to  his  children  by  the  first  marriage,  all  his  land,  slaves  and 
personalty,  without  the  knowledge  of  the  intended  wife,  reserv- 
ing a  life  estate  to  himself,  it  was  held  that  the  chancellor,  on 
the  bill  of  the  wife,  even  before  the  death  ofthe  husband,  might 
declare  the  conveyance  void,  so  far  as  it  deprived  her  of  dower 
in  the  land,  in  case  she  survived  him.^  And  in  North  Carolina, 
under  the  act  of  1784,  a  conveyance  by  a  husband  before  mar- 
riage to  defeat  his  wife's  dower  was  adjudged  void.*  But  an 
advancement  to  the  children  of  the  first  marriage,  made  before 
a  second  was  contemplated,  is  not  a  fraud  upon  the  second  wife's 
right  of  dower ;  and  this  as  well  where  she  was  ignorant  of  the 
deed  before  marriage,  as  where  she  was  informed  of  it.° 

13.  But  in  Baker  v.  Cliase,'  the  Supreme  Court  of  New  York 
refused  to  follow  the  ruling  of  the  chancellor  in  Swaine  v.  Fer- 
ine. In  that  case  it  appeared  that  the  husband,  two  days  before 
his  marriage  with  the  plaintiff,  conveyed  the  lands  in  which 
dower  was  claimed,  to  one  of  his  children  by  a  former  marriage, 
as  an  advancement,  with  the  intention  of  preventing  the  plaiu- 

'  In  Ferine  ti.  Dunn,  3  John.  Ch.  508. 

'  Stewart  v.  Stewart,  3  J.  J.  Marsh.  48 ;  Ingram  v.  Morris,  4  Barring.  111.  See 
mte,  I  6. 

»  Cranson  v.  Cranson,  4  Mirh.  230.  [See,  also,  Brown  v.  Bronson,  35  Mich.  415 ; 
Young  V.  Carter,  10  Hun,  194.] 

*  Petty  V.  Petty,  4  B.  Mon.  215,  217. 

«  Littleton  V.  Littleton,  1  Dev.  &  Rat.  .327  ;  Tate  w.  Tato,  1  Dev.  &  Bat.  Eq.  22. 

'  Tate  V.  Tate,  1  l)ev.  &  Bat.  Eq.  22.  See,  also,  Qaines  »>.  Gaines,  9  B.  Mon.  295  ; 
Firestone  v.  Firestone,  2  Ohio  St.  415. 

'  Baker  v.  Chase,  6  Hill,  482. 
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tiff  from  acquiring  a  right  of  dower  therein,  and  that  she  knew 
nothing  of  the  conveyance  until  after  the  marriage  had  taken 
place.  It  was  held,  however,  that  the  conveyance  was  valid. 
"  The  plaintiff's  case,"  said  Bronsou,  Judge,  "  at  the  most,  only 
amounts  to  this  :  Royal  Chase  conveyed  a  part  of  his  real  estate, 
by  way  of  advancement,  to  his  son  Peter,  with  the  intention  of 
defeating  the  right  to  dower  which  would  otherwise  vest  in  the 
plaintiff,  in  case  the  contemplated  marriage  should  take  place, 
and  she  should  survive  her  husband;  and  the  plaintiff  married 
without  knowing  of  the  conveyance.  What  a  court  of  equity 
might  say  about  such  a  fraud  as  that,  I  will  not  undertake  to 
determine ;  but  notwithstanding  the  case  of  Swaine  v.  Ferine, 
(5  John.  Ch.  482,)  I  think  the  court  would  say  that  there  was 
no  fraud  in  the  matter.  But  however  that  may  be,  we  have  not 
been  referrejd  to  any  case,  nor' have  I  met  with  any,  where  a 
court  of  law  has  undertaken  to  set  aside  a  deed  upon  this  ground. 
The  husband  was  not  seised  at  any  time  during  the  coverture, 
and  if  the  plaintiff  can  succeed  anywhere,  she  can  not.  in  a 
court  of  law."  One  feature  of  this  case  should  not  be  over- 
looked. The  husband,  at  the  time  of  the  conveyance,  was  seised 
of  lands  of  the  value  of  some  seven  or  eight  thousand  dollars, 
and  the  premises  in  question  were  estimated  to  be  of  the  value 
of  nine  hundred  dollars,  only.  It  would  hardly.be  claimed 
that  every  conveyance  made  in  contemplation  of  marriage, 
however  insignificant  the  proportion  of  the  estate  conveyed, 
should  be  adjudged  fraudulent  as  to  the  wife.  A  parent  might 
well  be  desirous  to  advance  to  his  son  some  reasonable  propor- 
tion of  his  estate,  and  he  might,  also,  with  entire  propriety,  wish 
the  son  to  enjoy  such  advancement  free  from  the  incumbrance 
of  dower.  The  question,  therefore,  it  would  seem,  should  be 
determined  with  reference  to  all  the  circumstances  of  the  par- 
ticular case.  If  the  premises  conveyed,  when  compared  with 
the  entire  estate  of  the  husband,  do  not  exceed  a  reasonable 
advancement  from  a  father  to  his  son,  and  there  were  no  pur- 
pose of  fraud,  but  simply  a  desire  to  pass  an  unincumbered  title, 
it  would  seem  hardh'  just  to  pronounce  the  convej'ance  fraudu- 
lent as  to  the  wife,  and  defeat  the  reasonable  intention  of  the 
grantor.' 

14.  In   Whithed  v.  Mallory,^  the   husband,  more  than  two 

1  Sec  post,  ch.  29,  J  31  ;  Gaines  v.  Gaines,  9  B.  Mon.  29.5  ;  Fiicitoiii'  !.-.  FircMone, 
2  <>nio  St.  415  ;  post,  ^  21.  =  Wlvitlieil  c  Mallory,  4  Cusli.  138. 
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y6ars  prior  to  his  marriage,  executed  a  conveyance  of  his  lands 
without  consideration,  for  the  purpose  of  defrauding  creditors. 
It  was  held  that  although  the  creditors  might  avoid  the  convey- 
ance, yet  that  no  right  of  dower  existed  in  the  wife.  "  A  volun- 
tary conveyance,  made  to  defeat  creditors,"  said  tHe  court,  "  is 
not  absolutely  void,  but  only  voidable;  it  is  good  as  against  the 
grantor  and  his  heirs,  vlt  can  only  be  avoided  by  creditors,  and 
by  them  only  to  an  extent  sufficient  to  satisfy  their  debts.  The 
surplus,  if  any,  remains  good  to  the  grantee."  In  this  case,  it 
will  be  observed,  the  conveyance  was  not  made  in  contempla- 
tion of,  but  long  before  marriage,  and  no  purpose  of  defeating 
dower  existed  in  the  mind  of  the  grantor.  There  was  no  fraud,, 
therefore,  committed  upon  the  wife,  and  she  had  no  hi/rber 
claim  upon  the  estate  than  the  husband  himsel£ 


Contracts  of  sale. 

15.  The  general  doctrine  is  that  the  wife's  dower  is  liable  to 
be  defeated  by  every  subsisting  claim  or  incumbrance  in  law  or 
equity,  existing  before  the  inception  of  her  right,  and  which 
would  have  defeated  the  husband's  seisin.'  Upon  this  princi- 
ple, if  a  man  make  a  contract  for  the  sale  of  his  land,  and  after- 
wards, and  before  conveyance  made,  marry,  he  is  regarded  in 
equity  as  a  trustee  for  the  purchaser,  and  if  the  conveyance  be 
made  during  the  coverture  in  execution  of  the  contract,  the  pur- 
chaser takes  the  estate  discharged  of  dower.^  The  rule  is  the 
same  if  the  husband  die  without  having  conveyed  the  land, 
aj|d  a  specific  performance  of  the  contract  is  enforced  against 
his  heirs.*  / 

16.  The  doctrine  above  stated  has  received  general  approba- 
tion in  the  American  courts.*  In  Kentucky  it  has  been  applied 
in  a  number  of  cases,*  ahd  is  carried  into  the  present  statute  of 

»  4  Kent,  50. 

'  Ibid.;  Park,  Dow.  106  ;  1  Roper,  Husb.  and  Wife,  by  Jacob,  358.  Seech.  19,  ?  30. 

'  Ibid.;  Adkins  v.  Holmes,  2  Carter,  197,  199  ;  Kintner  v.  McRae,  Ibid.  453. 

♦  In  the  eai-ly  case  of  Braxton  o.  Lee,  4  Hen.  &  M.  376,  the  court  appear  to  have 
entertained  strong  doubts  upon  this  point.  The  case,  however,  did  not  call  for  a 
decision  of  the  question,  and  later  cases  have  Buthoritatirely  established  the  rule  as 
stated  in  the  text. 

*  Dean  v.  Mitchell,  4  J.  J.  Marsh.  451  ;  Uldham  v.  Sale,  1  B.  Mon.  76  ;  Gaines  v. 
Gaines,  9  B.  Mon.  295.  See,  also,  Heed  o.  Ford,  16  B.  Mon.  114 ;  Gully  v.  Ray,  19 
B.  Mon.  107. 
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that  State.'     The  point  has  also  been  determined  in  Maryland,^ 
Ohio,'  and  Indiana.* 

17.  In  1789,  A.,  in  consideration  of  his  mother's  agreement  to 
pay  him  100^.  over  his  share  of  his  deceased  father's  personal 
estate,  also  to  pay  all  the  debts  of  the  estate,  and  to  procure 
certain  lands  to  be  conveyed  to  him  in  fee,  agreed,  upon  his 
part,  to  convey  to  her  or  her  heirs,  or  to  such  of  the  younger 
children  of  the  family,  his  brothers  and  sisters,  as  she  should 
from  time  to  time  appoint,  or  to  their  heirs,  certain  other  lands 
of  whijch  he  was  seised.  A  few  days  after  the  execution  of  this 
agreement  he  married.  Upon  bill  filed  in  1826  by  his  widow 
for  dower,  it  appeared  that  the  lands  which  he  agreed  to  con- 
vey, were,  from  the  time  of  the  execution  of  the  agreement,  in 
the  possession  of  his  mother;  that  in  1807,  he,  with  his  mother, 
executed  deeds  therefor  to  certain  of  his  brothers,  the  defend- 
ants; and  that  the  deeds  and  agreement  were  put  on  record  at 
the  same  time.  It  was  held  that  there  was  sufficient  evidence 
that  the  mother  had  complied  with  the  terms  of  her  agreement, 
and  that  she  was  entitled  to  the  conveyance  from  A.,  clear  of 
any  claim  for  dower  on  the  part  of  ,his  widow." 

18.  But  where  a  sale  was  made,  and  a  bond  to  convey  given, 
and  a  part  of  the  purchase-money  received  before  marriage,  and 
a  conveyance  was  executed  after  the  marriage,  the  purchaser 
giving  back  a  mortgage  to  secure  the  balance  of  the  purchase- 
money,  it  was  held  that  the  widow  of  the  vendor  was  entitled 
to  dower,  at  law.^ 

19.  In  Firestone  v.  Firestone,'  the  husband,  before  marriage 
with  the  claimant  in  dower,  for  considerations  partly  good  and 
partlj'  valuable,  agreed  to  convey  certain  lands  to  his  son,  who 
paid  the  valuable  consideration  and  took  possession,  and  after 
the  marriage  a  conveyance  was  actually  made.  It  was  held 
that  no  right  of  dower  attached  as  against  the  equity  of  the  son. 

20.  So  if  a  vendor  who  has  made  a  contract  of  sale  before 
marriage,  upon  default  of  the  purchaser,  enforce  his  lien  and 

'  ReT.  Stat.  Ky.  art.  4,  ch.  47,  g  6  ;  Rev.  by  Stanton,  vol.  ii.  p.  26,  §  6. 
2  Rawlings  v.  Adams,  7   Md.  26  ;  Bowie  i.  Berry,  3  Md.  Ch.  Decis.  359  ;  Cow- 
man V.  Hall,  3  Gill  &  J.  398. 

'  Firestone  v.  Firestone,  2  Ohio  St.  415. 

*  Adkins  v.  Holmes,  2  Carter,  197  ;  Kintner  v.  McRae,  Ibid.  453. 

5  Cowman  v.  Hall,  3  Gill  &  J.  398. 

«  Dimond  v.  Billingslea,  2  Har.  &  Gill,  264. 

'  Firestone  v.  Firestone,  2  Ohio  St.  K.  415. 
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cause  the  land  to  be  sold  after  marriage,  in  satisfaction  of  the 
amount  due  him,  the  purchaser  at  such  sale  takes  the  land  dis- 
charged from  any  claim  of  dower  on  the  part  of  the  wife  of  the 
vendor.    In  Kintner  v.  McRae,'  in  which  this  point  was  decided, 
the  court  said  :  "  If  the  land  had  been  sold  by  Kintner  (the 
vendor)  before  his  marriage,  and  the  purchase-money  paid  by 
Bines  (the  first  purchaser)  after  the  marriage,  it  would  have 
been  clear  of  dower,- and  the  case  made  by  the  facts  on  the 
record  is  substantially  the  same.     It  is  true,  the  failure  of  Bities 
to  pay  his  notes  when  they  became  due,  may  have  put  Kintner 
in  a  position-  to  either  rescind  or  enforce  the  contract  at  his 
election,  but  he  could  not  do  both,  and  he  did  enforce  payment 
by  a  suit.     The  case  stands,  then,  as  if  Bines,  purchasing  the 
l«nds  before  Kintner's  marriage,  had  either  voluntarily  or  upon 
compulsion,  paid  a  balance  of  the  purchase-money  after  mar- 
riage.    If  he  had   done  so,  he  could,  of  course,  have  required 
and  compelled  Kintner,  or  his.  representatives,  to  make  him  a 
title,  which  would  have  been  clear  of  any  claim  from  dower  aris- 
ing from  such  marriage.    We  do  not  see  any  reason  why  McRafe, 
as  the  purchaser  of  Bine's  interest   sold   at  the  instance  of 
Kintner,  for  the  express  purpose  of  enforcing  payment  of  the 
purchase-money,  should  not  be  entitled  to  stand  in  the  same 
position ;  and  it  will  scarcely  be  contended  that  the  vendor  of 
land,  who  agrees  to  give  a  credit  for  part  of  the  purchase-money, 
and  to  make  a  title  when  the  whole  shall  be  paid,  can,  by  a 
marriage  before  the  whole  purchase  money  becomes  due,  impair 
or  alter  his  contract  with  the  vendee,  by  incumbering  the  land 
with  the  right  of  dower. "^ 

21.  It  is  held,  also,  to  make  no  difference  that  the  sale  was  by 
parol,  or  that  the  vendor  was  an  infant  at  the  time  of  entering 
into  the  contract,  provided  it  be  confirmed  by  a  conveyance 
duly  executed  during  the  coverture.'  "  We  are  of  opinion,"  the 
co\?rt  say,  in  the  case  cited,  "that  the  verbal  sale  by  Richard 
Oldham,  not  being  void,  but  voidable,  only,  he  alone  had  a 
right  to  dower  or  confirm  it  during  his  life,  and  having  con- 
firmed it  by  the  conveyance  of  1809,  his  wife  never  had  any 
^^flKtable  interest  of  which  she  could  not  have  been  divested 
without  her  own  concurrence.    The  infancy  of  Richard  Oldham 

1  Kintner  v.  McEae,  2  Carter,  (Ind.)  453. 

<  Arid  s^c  Adkiiis  t'.  Holmes,  2  Carter,  (Ind.)  197. 

*  Oldham  v.  Sale,  1  B.  Hon.  76. 

VOL.  I.— 38 
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when  he  first  sold  his  interest  to  CJhurehhill,  did  not  render  that 
executory  agreement  void,  but  voidable,  only Conse- 
quently, as  the  verbal  sale  by  Oldham  was  valid  until  avoided, 
the  fact  that  there  was  no  written  memorial  of  it,  had  no  other 
effect  on  it  than  the  other  fact  of  his  infancy  at  the  date  of  it, 
and  which  only  furnished  ground  for  avoiding  it  if  he  elected 

to  do  so  before  a  confirmation And  therefore,~as  he,  in 

good  faith,  only  executed  after  his  marriage,  an  ante-nuptial 
contract  transferring  his  beneficial  interest  in  the  lot,  and  which 
contract  he  could  not  either  honorably  or  justly  have  avoided, 
his  deed  of  conveyance  had  relation  to  the  date  of  that 
executory  agreement,  and  overreached,  or  rather  extinguished 
her  initiate  right  to  dower."  In  Gaines  v.  Gaines,'  it  was 
decided  by  the  same  court  that  the  principle  excluding  dower 
in  these  cases  applies  also  where  a  bona  fide  gift  of  lands  is  made 
before  coverture,  to  a  child  by  a  former'  marriage,  who  takes 
possession  and  makes  improvements,  claiming  the  lands  as  his 
own,  and  receives  a  conveyance  from  the  donor  after  the  second 
marriage  of  the  latter. 

But  in  the  case  of  a  sale  of  lands  before  marriage,  if  the  ven- 
dee neglect  to  make  payment,  and  the  vendor  during  his 
lifetime,  or  his  representatives  after  his  death,  elect  to  rescind 
the  contract,  instead  of  going  for  a  specific  performance,  the 
beneficial  interest  of  the  vendor  in  the  lands  will  revest  in  him 
in  the  one  case,  and  in  his  heirs  in  the  other,  and  his  wife  con- 
sequently be  entitled  to  dower.^ 

Charges  created  before  marriage. 

22.  It  is  obvious  that,  as  the  husband  may,  by  aliening  his 
lands  at  any  time  before  marriage,  altogether  intercept  the  title 
of  dower,  and  prevent  it  from  ever  arising,  he  may,  under  the 
same  circumstances,  create  derivative  interests  or  charges  which 
shall  be  good  against  the  wife  when  her  title  to  be  endowed  is 
complete  by  his  death.  Thus  his  leases,'  his  statutes,  or  recog- 
nisances* are  all  binding  on  the  wife,  and  she  will  hold  the 

•  Gaines  v.  Gaines,  9  B.  Mon.  295.     See,  also,  Firestone  v.  Firestone,  2  Ohio  St. 
415. 

'  Kintner  v.  McRae,  2  Carter,  (Ind.)  453 ;  Dean  v.  Mit/-hcl1,  4  J.  J.  Marsh.  451. 
'  Eng.  Lntw.  230;  Winch,  80  ;  Wheatley  v.  Best,  Cro.  B1l«.  564  ;  Co.  Litt.  32,  a;; 
Stonghton  v.  Leigh,  1  Taunt.  410. 

*  Jenk.  Cent.  p.  36. 
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lands  assigned  her  in  dower,  subject  to  them ;  and  although  the 
husband  was  tenant  in  tail,  and  made  a  lease  unauthorized  by 
the  statute,  yet  it  will  be  binding  upon  the  wife.' 

23.  It  may,  however,  be  observed,  as  incidental  to  this  point, 
that  if  the  husband,  previous  to  marriage,  acknowledge  a  statute 
or  recognisance,  and  afterwards  die,  leaving  his  heir  within  age, 
and  part  of  the  land  is  assigned  to  the  wife  for  her  dower,  it 
shall  not  be  extended  during  the  non-age  of  the  heir ;  for  all 
the  land  is  liable  pro  rata;  and  as  the  land  of  the  heir  within 
age  can  not  be  charged,  so  neither  shall  the  land  of  the  dowress, 
for  otherwise  the  whole  burden  would  fall  upon  her.  But  if  all 
the  land  should  be  assigned  her  for  her  dower,  it  would  be  lia- 
ble to  be  extended  during  the  minority  of  the  heir.^  And  it 
seems,  even  in  the  former  case,  that  the  non-age  may  be  relieved 
against  in  equity.* 


Mortgages. 

24.  Where  the  husband  has  mortgaged  his  lands  ^.t  a  date 
anterior  to  the  marriage,  his  wife  is  dowable  only  of  the  equity 
of  redemption.  This  rule  is  sufficiently  discussed  and  explained 
in  a  previous  chapter.* 

25.  In  cases  of  this  character  the  dower  interest  of  the  wife  is 
subject  to,  the  incumbrance,'  and  if  there  be  a  foreclosure  or  sale 
under  the  mortgage  after  the  marriage,  her 'interest  in  the  lands 
is  entirely  extinguished,  although,  as  we  have  seen,  she  maj',  as 
a  general  rule,  be  dowable  of  the  surplus,  if  any,  remaining  after 

'  2  Prest.  Oonv.  132  ;  Park.  Dow.  162.  And  see  Earl  of  Bedford's  case,  7  Co.  67, 
9,  a.  In  Kentucky  it  is  provided  by  statute  that  the  wife  shaU  not  have  dower,  where 
a  sale  is  fhade  after  marriage  to  satisfy  a  lien  or  incumbrance  created  by  the  husband 
before  marriage,  except  as  to  the  surplus,  when  not  disposed  of  by  the  husband.  Sec.  6, 
art.  4,  ch.  47,  Ky.  Rev.  Stat.  393 ;  Stanton's  Rev.  vol.  ii.  p.  26,  J  6.  [For  a  con- 
struction of  the  act  see  Melone  v.  Armstrong,  2  Rodman,  248.] 

2  Jenk.  Cent.  pp.  36,  37. 

»  Midijletonu.  Shelly,  1  Lev.  197,  198  ;  Park,  Dow/.236,  237. 

*  Ch.  23  ;  Heth  v.  Cocke,  I  Rand.  344  ;  Reed  v.  Morrison,  7  Serg.  &  R.  18  ;  Smith 
I .  Eustis,  7  Greenl.  41  ;  Carll  i-.  Butman,  Ibid.  102  ;  Hartshorne  v.  Hartshomc,  1 
Green's  Ch.  349  ;  Montgomery  v.  Bruere,  1  South.  260.  Dow^r  cannot  be  claimed  by 
the  widow  of  the  son  in  opposition  to  a  lien  by  act  of  assembly,  which  bound  the  land 
in  the  lifetime  of  the  father.  Lane  and  Wife  v.  Gover,  3  Har.  &  McH.  394. 

5  Mantz  I'.  Buchanan,  1  Md.  Ch.  Decis.  202  ;  McMahan  v.  Kimball,  3  Blackf.  1  ; 
Fry  V.  Merchants'  Ins.  Co.,  15  Ala.  810  ;  Davidson  v.  Graves,  I  Bailey's  Ch.  268; 
Newton  v.  Cook,  4  Gray,  46. 
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satisfying  the  mortgage  debt."  And  where  it  was  provided  by 
statute  that  a  widow's  dower  should  not  be  considered  as  sold 
or  extinguished  by  a  sale  of  the  husband's  property  by  virtue 
of  any  decree,  execution,  or  mortgage  to  which  she  was  not  a 
party,  this  enactment  was  held  to  have  no  relation  to  decrees  or 
other  incumbrances  existing  previously  to  the  marriage.^  But 
while  a  court  of  chancery  will  make  the  security  available  to 
the  mortgagee,  it  will  also  take  care  that  the  interest  of  the 
widow  is  not  affected  more  than  may  be  necessary  to  protect 
the  mortgage  debt,  and  insure  its  payment.'' 

Release  of  the  equity  of  redemption  during  coverture  by  the  husband 

alone. 

26.  In  Jackson  v.  Dewitt,*  the  husband  purchased  lands  prior 
to  his  marriage,  and  received  a  deed  therefor,  and  at  the  same 
time  gave  back  a  mortgage  to  secure  the  payment  of  a  portion 
of  the  purchase-money.  After  his  marriage  he  reconveyed  the 
lands -to  the  mortgagee  in  satisfaction  of  the  purchase-money 
yet  remaining  unpaid,  his  wife  not  joining  in  the  conveyance. 
She  survived  hirn,  and  the  question  arose  whether  she  was  enti- 
tled to  be  endowed  of  the  premises.  The  court  held  adversely 
to  her  claim.  "  From  the  case  of  Stow  v.  Tifft,  15  John.  458," 
remarked  Woodworth,  Judge,  in  delivering  the  opinion  of  the 
court,  "  it  is  evident  that,  up  to  the  time  that  Depuy  released, 
his  wife  could  have  no  claim  of  dower ;  for  the  husband  had  an 
instantaneous  seisin,  only.  If  the  release  operated  as  a  dis- 
charge of  the  mortgage  merely,  the  widow  became  entitled  to 
dower,  the  husband  being  considered  as  having  been  seised  ab 
initio.  6  John.  294.  But  there  was  no  actual  payment  of  the 
mortgage,  leaving  the  husband  seised.  There  was  a  merger,  by 
which,  it  is  true,  the  mortgage  was  satisfied  ;  but  the  same  act 
annihilated  the  mortgagor's  title.  There  was  not  a  moment  of 
time  between  the  discharge  of  the  mortgage,  and  the  vesting  of 
the  title  in  the  mortgagee.  It  was  all  done  unoflatu.  If,  then, 
no  right  of  dower  existed  the  moment  previous  to  the  merger, 
(and  clearly  there  did  not,)  and  if  the  release  extinguished  all 

'  Ante,  ch.  23,  ^?  24,  25,  and  cases  there  cited  ;  Nottingham  r.  Calvert,  1  Ind.  527  ; 
1  Washb.  Real  Prop.  203,      17  ;  4  Kent,  45;  Chew  w.  Farmers'  Bank,  9  Gill,  361. 
'  McMahan  o.  Kinilii  11,  3  Blackf.  1.     See  Cunningham  v.  Knight,  1  Barb.  399. 
»  Fry  V.  Merchants'  Ins.  Co.,  15  Ala.  810. 
*  Jackpon  c.  j^.  v. ..  ,  6  Cow.  31fi. 
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the  title  the  mortgagor  ever  had,  it  follows  that  there  never  was 
an  instant  of  time  in  which  the  widow  was  entitled  to  dower.'" 
27.  In  Rands  v.  Kendall,''  a  mortgage,  given  by  the  husband 
had  become  absolute  before  his  marriage,  and  during  the  cover- 
ture he  executed  a  release  of  the  equity  of  redemption  to  the 
assignee  of  the  mortgagee,  and  it  was  held  that  the  dower  of  his 
wife  was  thereby  defeated.  This  decision  was  placed  upon  the 
ground  that  by  reason  of  the  forfeiture  of  the  condition  of  the 
mortgage,  the  husband,  at  the  date  of  the  marriage,  as  against 
the  mortgagee,  had  but  an  equity  in  the  land,  which  it  was  in 
his  power  to  surrender  by  his  individual  act  during  coverture, 
the  statute  of  that  State  giving  dower  in  such  equitable  estates 
only  as  the  husband  was  possessed  of  at  the  time  of  his  death. 
"Complainant's  counsel  contend,"  say  the  court,  "that  as  it 
[the  mortgage]  was  a  simple  security  for  the  payment  of  a  debt, 
the  mortgage  is  a  mere  incident  to  the  debt,  and  that  although  the 
condition  is  broken,  yet  that  the  legal  title  to  the  land  remains, 
as  before,  in  the  mortgagor.  The  modern  decisions  and  the 
decisions  of  this  court,  to  a  certain  extent,  favor  this  opinion. 
It  has  been  repeatedly  held  that  an  execution  might  be  levied 
on  the  land,  the  mortgagor  being  in  possession  ;  that  the  mort- 
gagor was  to  be  considered  as  having  the  legal  title.  But  it  has 
never  been  so  held  but  with  this  restriction ;  that  as  between 
the  parties  to  a  mortgage,  the  deed,  after  condition  broken, 
becomes  absolute.  As  to  all  the  world  but  the  parties,  the  legal 
title  is  considered  as  in  the  mortgagor;  but  as  between  the  par- 
ties and  those  claiming  under  them,  the  legal  title  is  vested  in 
the  mortgagee.  I  think  I  am  not  mistaken  in  saying  that  such 
has  been  the  uniform  language  of  the  court ;  and  therefore  it 
is,  that  after  condition  broken,  the  mortgagee  may  recover  the 
possession  of  the  land  in  an  action  of  ejectment.  Without  the 
legal  title  he  could  not  so  recover.  Such  being  the  law,  it  fol- 
lows, that  the  condition  being  broken  by  the  non-payment  of 
the  interest,  which  fell  due  on  the  24th  April,  1824,  the  legal 
title  then  became,  as  between  Fergus(Tn  and  Coleman,  vested  in 
Ferguson,  and  was  never  afterwards  vested  in  Coleman.  It  was 
after  this  period  that  his  marriage  with  Rachel  Rand  took  place, 
and  dfiring  the  coverture  he  had  not  an  estate  of  inheritance  in 
the  land  in  which  dower  is  demanded Having  but  an 


1  And  see  4  Kent,  45  ;  Cunningham  v.  Knight,  1  Barb,  399. 
<  Bands  r.  Kendall,  IS  Ohio,  671. 
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equity,  he  could  transfer  it  by  his  own  deed,  and  thereby  defeat 
his  wife  of  dower."  Eead,  J.,  delivered  an  able  dissenting  opin- 
ion, in  which,  upon  a  full  review  of  the  authorities,  he  main- 
tained that  by  the  settled  law,  the  mortgagee,  even  after  condi- 
tion broken,  and  until  foreclosure,  is  regarded  at  law  as  well  as 
in  equity,  as  a  mere  creditor,  having  a  specific  lien  on  the  pro- 
perty for  the  payment  of  his  debt.  He  insisted,  as  a  necessary 
result  of  these  premises,  that  in  the  case  under  consideration, 
the  husband,  during  the  coverture,  was  seised  of  an  estate  of 
inheritance  within  the  meaning  of  the  act  relating  to  dower, 
and  consequently  that  the  widow  was  entitled  to  a  decree. 

28.  The  doctrine  of  the  foregoing  cases  is  opposed  to  the 
general  current  of  authority.  In  Lund  v.  Woods,'  lands  were 
conveyed  to  the  husband  during  the  coverture,  subject  to  an 
outstanding  mortgage.  He  subsequently  released  the  equity  of 
redemption  to  the  mortgagee,  the  wife  not  joining.  It  was  held 
that  she  was  not  barred,  but  might  claim  dower  upon  redeeming 
the  lands.  So  in  Van  Duyne  v.  Thayre,"  the  husband  mort- 
gaged the  premises  before  coverture,  and  released  to  the  heirs  of 
the  mortgagee  after  the  marriage,  his  wife  not  joining.  Her 
right  to  be  endowed  in  equity,  upon  redeeming  the  mortgage, 
was  not  denied.  In  speaking  of  the  case  of  Jackson  v.  Dewitt, 
the  court,  in  Wheeler  v.  Morris,'  used  this  language :  "  The 
defendant  in  ejectment  was  in  possession  under  the  title  of  the 
mortgagee,  and  it  was  held  that  the  widow  of  the  mortgagor 
could  not  maintain  the  action  to  recover  her  dower.  The  rul- 
ing must  have  been  the  same  had  that  been  a  case  in  which  her 
husband  had  been  a  purchaser  of  the  premises  subject  to  the 
mortgage.  All,  therefore,  which  was  necessarily  involved  in,  or 
decided  by,  these  cases,  was,  that  the  conveyance  to  the  hus- 
band, who  gave  back  a  mortgage  for  purchase-money,  did  not 
give  him  such  a  seisin  that  the  right  of  dower  of  the  wife 
attached,  intermediate  the  deed  and  the  mortgage ;  and  there- 
fore that  she  could  not  maintain  an  action  at  law  against  the 
mortgagee,  or  those  claiming  under  him.  As  against  them,  she 
was  not  entitled  at  law  to  dower."  The  point  was  more  elabb- 
rately  discussed  in  Mills  -y.  Van  Voorhis.*    "Both  these  cases, 

■     1  Lund  V.  Woods,  11  Met.  566. 

"  Tan  Duyne  v.  Thayre,  19  Wend.  162. 
»  Wlieeler  v.  Morris,  2  Bosw.  524,  531. 
'  Mills  V.  Vnn  Voorhis,  23  Barb.  125  ;  s.  c.  20  N.  Y.  (6  Smith,)  412. 
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indeed,"  the.  court  observed,  referring  to  Jackson  v.  Dewitt  and 
Stow  V.  TifFt,'  "  differ  from  the  present,  in  that  the  mortgage  in 
each   of  them  was  executed   before  the  marriage ;  but  I   am 
unable  to  see  how  that  fact  can  affect  the  question,  or  weaken 
the  application  of  the  reasoning  of  the  court.     If  the  husband, 
upon  a  conveyance  to  him  for  a  consideration  which  he  at  the 
time  executes  a  mortgage  to  secure,  in  whole  or  in  part,  obtains 
no  seisin  which  is  dowable  at  all,  and  acquires  no  estate  out  of 
which  his  wife  or  widow  can  be  endowed,  for  the  want  of  any 
actual  or  legal  seisin,  until  the  mortgage  given  for  the  purchase- 
money  is  satisfied,  then,  evidently,  the  rule  and  the  result  must 
be  the  same,  whether  the  mortgage  be  executed  during  the  cover-  • 
ture,  or  before.     But  we  are  all  agreed  that  the  doctrine  of  these 
cases  is  erroneous.      Jackson   v.  Dewitt  was  indeed  correctly 
decided.    That  was  ejectment  for  dower  by  the  widow  against 
the  tenant  of  a  mortgagee  for  purchase-money  to  whom  the  hus- 
band had  released  his  equity  of  redemption.     Obviously,  all 
that  was  necessary  to  sustain  the  decision  of  the  court  against 
the  plaintiff  in  that  case,  was  to  hold  that  the  mortgage  was 
still  outstanding  as  to  the  widow  ;  and  since  she  could  not," of 
course,  have  dower  against,  and  in  preference  to  the  mortgage, 
she  could  not  bring  an  action  at  law  against  the  mortgagee  in 
possession,  nor  claim  her  dower  without  contributing  justly  to 
the  redemption  of  the  mortgage  to  which  it  was  subject.     The 
doctrine  of  instantaneous  seisin  was  laid  down  in  reference  to, 
and  for  the  benefit  and  protection  of  the  mortgagee  for  the  pur- 
chase-money when   the  wife  did  not  sign  the  mortgage.     As  to 
him,  and  his  mortgage,  the  mortgagor  had  no  seisin  of  which 
his  wife  can  be  endowed.     But  as  to  all  the  world  beside,  in 
this,  as  in  every  other  case  of  a  mortgage,  the  equity  of  redemp- 
tion is  the  legal  estate  in  the  land,  and  the  mortgage  is  simply 
a  security  for  money.     As  long  as  this  is  so,  and  the  mortgage 
is  not  regarded  as  a  reconveyance  of  the  title  and  estate,  dower 
must  attach  to  such  equity  of  redemption,  subject  to  the  prior 
rights  and  equities  of  the  mortgagee.!"' 

1  .Jackson  ».  Dewitt,  cited  ante,  ?  26 ;  Stow  v.  Tifft,  15  John.  458. 

*  Accord.  1  Washb.  on  Real  Prop.  p.  181,  J  14.  This  author  justly  observes  :  "It 
is  apprehended  that  in  those  States  where  the  mortgagor  is  regarded  as  the  holder  of 
the  legal  estate  with  its  incidents,  a«d  the  interest  of  the  mortgagee  as  a  lien  or  pledge, 
only,  for  his  debt,  the  right  of  dower  in  such  a  case  would  attach  in  respect  to  the  mort- 
gagor's estate,  the  equity  of  redemption,  which  he  could  not,  by  his  own  deed  alone, 
defeat."     [In  Duval  ».  Febiger,  1  Cincinnati  Sup.  Ct.  868,  however,  the  doctrine  of 
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Judgments. 

29.  Where  a  judgment  lien  is  acquired  against  the  husband's 
land  prior  to  his  marriage,  and  the  land  is  sold  subsequently 
thereto  in  satisfaction  of  the  judgment  debt,  the  right  of  dower 
of  his  wife  in  the  land  is  defeated.'  And  in  one  case  it  was 
decided  that  the  arrest  of  the  husband  on  a  ca.  sa.  issued  ■  before 
the  marriage,  did  not  prevent  the  application  of  this  rule.''  Nor 
is  the  wife  permitted  to  avail  herself  of  such  irregularities  or 
informalities  in  the  proceedings  connected  with  the  sale,  as  do 

.  not  render  it  void.'  Wliere  lands  are  taken  in  attachment 
before  the  marriage,  but  there  is  no  judgment  until  after  the 
marriage,  a  subsequent  sale  under  the  judgment,  and  in  virtue 
of  the  proceedings  in  attachment,  is  governed  by  the  same  rule, 
and  the  wife  of  the  judgment  debtor  has  no  dower.*  But  where 
the  judgment  is  entered  on  the  same  day  of  the  marriage,  and 
no  previous  lien  was  acquired,  the  dower  right  of  the  wife  is 
protected,  and  the  judgment  is  made  subordinate  thereto.' 

30.  It  was  held  in  Georgia,  that  where  the  land  is  not  sold 
during  the  lifetime  of  the  husband,'  although  judgment  was 
recovered  prior  to  the  marriage,  and  the  husband's  estate  is 
insolvent,  the  wife  is,  nevertheless,  dowable.  Although  the 
judgment  constitutes  a  lien  upon  the  land,  the  husband's  seisin 
is  not  divested  until  a  levy  and  sale  in  the  manner  pointed  out 
by  law,  and  consequently  the  right  of  dower  is  not  defeated.' 

merger  was  applied  to  the  exclnsion  of  the  widow's  claim  for  dower  where  the  hnsband 
alone  released  the  equity  of  redemption  to  the  holder  of  the  mortgage.  See,  also,  Becker 
V.  Hall,  1  Edm.  Sel.  Cas.  (N.  Y.)  279.  Lands  conveyed  to  a  vendor  in  order  to 
extinguish  bis  lien  for  pnrcbase-money,  pass  back  free  from  any  right  of  dower,  although 
the  wife  does  nt)t  join  in  the  conveyance.  Haguninv.  Cochrane,  51  111.  302.]  See,  also, 
post,  ch.  29,  I  43. 

•  Eobbins  v.  Bobbins,  8  Blackf.  174  ;  Whitehead  ».  Cummins,  2  Carter,  (Ind.)  58; 
Queen  Anne's  Co.  > .  Pratt,  10  Md.  5  ;  Sandford  v.  McLean,  3  Paige,  117  ;  Brown  r. 
Williams,  31  Maine,  403.  See,  also,  McMahan  v.  Kimball,  3  Blackf.  I  ;  Bisland  v. 
Hpwett,  11  S.  &  M.  164  ;  Wilson  ii.  Davisson,  2  Hob.  Va.  398.  [See  Rose  v.  Rose, 
6  Ueisk.  533 ;  Irvine  i».  Armistead,  46  Ala.  363  ;  Directors  of  the  Poor  r.  Eoyer,  7 
Wright,  164.  J  By  the  Kentucky  statute,  where  a  sale  is  made  after  marriage  to  satisfy 
a  lien  or  incumbrance  created  before  marriage,  the  wife's  dower  in  the  land  is  divested. 
Ky.  Rev.  Stat.  ch.  47,  art.  4,  §  6. 

«  Queen  Anne's  Go.  v.  Pratt,  10  Md.  5.  '  Ibid. 

*  Brown  v.  Williams,  31  Maine,  403. 

5  Ingram  v.  Morris,  4  Harring.  111.  The  same  principle  is  applied  to  conveyances. 
t>Hwart  V.  Stewart,  3  J.  J.  Marsh.  48.     See  ante,  J  6. 

Green  v.  Caueey,  10  Geo.  435.     The  qnestioD  whether  the  widow  took  her  dower 
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31.  And  it  is  settled  that  until  a  sale  is  actually  made  under 
the  judgment,  the  widow  may  have  dower  assigned  her,  subject 
thereto.  This  point  was  determined  in  Robbins  v.  Robbins.' 
"  The  judgment  liens,"  the  court  remarked  in  that  case, "  as  they 
did  not  affect  the  seisin  of  the  husband  did  not  destroy  the 
right  of  the  widow  to.  dower.  It  is  true,  that  as  the  liens 
existed  at  the  time  of  the  marriage,  the  widow  must  take  her 
dower  subject  to  them.  The  judgment  creditors,  by  enforcing 
their  liens  may  dispossess  her ;  but  her  right  is  good  against 
every  other  person."  In  Sandford  v.  McLean,^  the  chancellor 
made  the  following  observations  on  the  subject  of  the  wife's 
dower  where  there  are  outstanding  judgments  recovered  before 
the  marriage :  "  If  the  widow  should  be  compelled  to  pay  off 
the  prior  judgments  to  save  her  dower,  she  might  have  an  equi- 
table claim  to  be  substituted  in  the  place  of  the  ju<3gment  cred- 
itors, with  the  right  to  collect  the  amount  back  again  out  of  the 
estate  which  her  husband  had  at  the  time  of  the  marriage, 
exclusive  of  her  dower  therein.  And  if  the  creditors'  have 
released  the  interest«of  the  husband  from  the  operation  of  the 
judgments,  so  that  she  cannot  protect  herself  by  a  substitution, 
perhaps  a  court  of  equitj'  would  not  allow  them  to  sell  her 
dower  right  in  the  land  to  satisfy  their  debts." 

32.  In  Whitehead  v.  Cummins,*  certain  judgments  were  in 
force  against  the  husband,  and  a  lien  upon  his  lands  at  the  time 
of  the  marriage.  Subsequently,  additional  judgments  were 
recovered  against  him,  and  executions  issued  thereon,  and 
levied  upon  the  same  lands.  After  his  death  the  real  estate  was 
sold  by  virtue  of  the  executions  on  the  junior  judgments,  the 
purchaser  bidding  and  paying  the  full  value  of  the  property, 
with  an  understanding  by  all  parties  concerned,  that  the  money 
so  bid  and  paid  should  be  applied,  first,  in  payment  of  the  elder, 
and  secondly,  of  the  junior  judgments,  and  the  money  was  so 
applied.  It  was  held  that  the  purchaser  might  be  subrogated 
to  the  rights  of  the  elder  judgment  creditors  as  against  the 
widow  of  the  debtor,  and  that  she  must  either  contribute  to  the 
payment  of  those  judgments,  or  receive  dower  in  the  residue 
only  of  the  real  estate,  after  deducting  from  its  fair  value  the 

subject  to  the  incumbrance  of  the  judgment,  was  not  made  in  the  record,  and  was  left 
nndetermined.     [See  Simons  v.  Latimer,  37  Ga.  490.] 

1  Robbins  i>.  Robbins,  8  Blackf.  174.     [See  Gould  v.  Lnckett,  47  Miss.  96.] 

'  Sandford  ».  McLean,  3  Paige,  117. 

*  Whitehead  v.  Cummins,  2  Carter,  (Ind.)  58. 
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amount  of  such  judgments.  "Her  dower  iu  the  lands  de- 
scribed," the  court  said,  "  is  to  be  libiited  to  the  value  of  those 
lands,  over  and  above  the  incumbrances  on  them  at  the  time  of 
her  husband's  death,,  which  were  placed  there  before  marriage. 
This  is  the  dower  to  which,  we  think,  equity  entitles  her,  and  to 
which  Whitehead  bought  subject.  This  she  must  take,  or  con- 
tribute rateably,  according  to  the  established  rules  of  law  to  the 
discharge  of  those  incumbrances."  And  the  estate  being 
insolvent,  the  court  further  held  that  the  personal  representa- 
tive of  the  deceased  was  not  required  to  redeem  any  por- 
tion of  the  incumbrances  from  the  personal  assets,  for  the 
benefit  of  the  widow. 

33.  Where  a  sale  is  made  after  the  death  of  the  husband,  and 
it  produces  more  than  the  amount  required  to  satisfj'  the  judg- 
ment, the  widow  is  entitled  to  dower  in  the  surplus.' 

Leases  for  life. 

34.  If  the  husband,  before  the  marriage,  make  a  lease  of  his 
lands  for  the  life  of  the  lessee,  or  of  some  third  person,  the  wife 
will  not  be  dowable  unless  the  life  estate  terminate  during  the 
coverture.^  If  the  lease  be  for  the  husband's  own  life,  it  follows 
that  as  it  can  not  end  until  the  coverture  itself  ceases,  no  right 
of  dower  will  arise  in  any  event.^ 

>  See  Robbing  v.  Bobbins,  8  Blackf.  174  ;  San(}ford  v.  McLean,  .1  Paige,  117.  By 
the  Kentucky  statute  where  lands  are  sold  after  marriage  to  satisfy. a  lien  acquired 
before  marriage,  the  wife  may  be  endowed  of  the  surplus  in  all  cases  where  the  husband 
has  not  disposed  of  it  in  his  lifetime.  Ky.  Rev.  St.  ch.  47,  art.  4,  J  6. 

»  See  ch.  11,  §  5  ;  ch.  15,  ?  1 ;  ch.  17,  §§  1-9.  »  Ch.  17,  U  1-9. 
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At  common  law,  dower  can  not  be  defeated  by  the  husband  after  it 
has  once  attached. 

1.  After  the  right  of  dower  has  once  attached,  it  is  not  in 
the  power  of  the  husband  alone  to  defeat  it -by  any  act  in  the 
nature  of  an  alienation  or  charge.*  It  is  a  right  attaching  in 
law,  which,  although  it  may  possibly  never  become  absolute, 
(as  if  the  wife  die  in  the  lifetime  of  the  husband,)  yet,  from  the 
moment  that  the  facts  of  marriage  and  seisin  concur,  is  so  fixed 
on  the  land  as  to  become  a  title  paramount  to  that  of  any  per- 
son claiming  under  the  husband  by  subsequent  act.^    The  aliena- 

.  1  Benson  v.  Scot,  3  Lev.  385,  386.  [Davis  v.  McDonald,  42  Ga.  205  ;  Mowbry  v. 
Mowbry,  64  111.  383  ;  Sutherland  ii.  Sutherland,  69  111.  481  ;  Miller  v.  Stepper,  32 
Mich.  194  ;  Grady  v.  McCorltle,  57  Mo.  172  ;  In  re  Taylor,  55  111.  252.]  For  the 
rule  upon  this  subject  in  the  time  of  Glanville,  see  ante,  ch.  1,  J  23,  and  note.  [And. 
if  the  husband,  without  his  wife's  knowledge,  obtains  a  loan  upon  mortgage  by  falsely 
representing  that  he  is  unmarried,  the  inchoate  dower  of  the  wife  is  superior  to  the 
mortgagee's  equity.  Westfall  v.  Ilintro,  7  Abb.  N.  Cas.  236.] 
«  Co.  Litt.  32,  a.;  Fitzh.  N.  B.  147,  (E.) 
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tion  of  the  husband,  therefore,  whether  voluntary,  as  by  deed 
or  will ;  or  involuntary,  as  by  bankruptcy*  or  otherwise,  will 
confer  no  title  on  the  alienee  as  against  the  wife  in  respect  of 
her  dower,  but  she  will  be  entitled  to  recover  against  such 
alienee,  (except  as  to  damages,)  in  the  same  manner,  as  she 
would  have  recovered  against  the  heir  of  the  husband,  had  the 
latter  died  seised.^ 

2.  Tt  is  a  necessary  consequence  of  this  rule  that  all  charges 
or  derivative  interests  created  by  the  husband,  subsequent  to 
the  attachment  of  the  wife's  right,  are  voidable  as  to  that  part 
of  the  land  which  is  recovered  in  dower.  As  if  "  tenant  in  fee 
simple  take  a  wife,  and  then  make  a  lease  for  years  and  dieth, 
the  wife  is  endowed;  in  this  case  she  shall  avoid  the  lease,  but 
after  her  decease  the  lease  shall  be  in  force  again.'"  So  if  the 
husband,  after  marriage,  acknowledge  a  statute  or  recognisance, 
the  wife  shall  nevertheless  hold  her  dower  discharged  from  its 
operation.*  And  it  may  be  added  that,  as  the  heir  can  be  in.no 
better  situation  than  the  husband,  it  follows  that  all  char-ges 
made  by  him  in  the  interval  between  the  death  of  the  husband 
and  the  assignment  of  dower,  will  be  void  as  against  the  dowress, 
and  in  no  degree  affect  her  interest." 

3.  As  the  husband  can  not  defeat  his  wife's  dower  by  any 
alienation  of  the  land  by  himself  alone,  so  neither  can  lie  bind 
her  by  any  modification  of  the  nature  of  the  seisin,  nor  by  any 
merger  or  extinguishment  produced  by  his  own  act  without  her 
concurrence.  All  such  acts  on  his  part  will  take  effect  sub  modo, 
and  be  liable  to  be  avoided  as  to  the  estate  of  the  dowress.' 
The  following  examples,  taken  from  the  old  books,  though  of 
but  little  practical  value  at  this  day,  will  serve  to  illustrate  this 
principle.  If  a  person  having  a  seignory  marry,  and  afterwards 
purchase  the  tenancy  in  fee;  or  if  the  owner  of  a  rent-charge 
purchase  the  land  out  of  which  the  rent  is  issuing,  the  widow 
shall  have  her  election  to  be  endowed  in  the  one  case,  either 
out  of  the  seignorj'  or  the  tenancy,  and  in  the  other,  either  of 
the  rent  or  the  land.'      The  land  might,  indeed,  be  so  conveyed 

'  [Speake  v.  Kinard,  4  S.  Car.  54  ;  Dwyer  v.  Garlough,  31  Ohio  St.  158  ;  Re  Bar- 
tenbach,  11  Bank.  Beg.  61  ;  Lazear  v.  Porter,  6  Norris,  513;  Kelso's  Appeal,  13 
Week.  Notes,  (Pa.)  475.     See  Worcester  v.  Clark,  2  Grant's  Cas.  (Pa.)  84.] 

«  Park,  Dow.  237,  238. 

>  Shep.  Touch.  275  ;  Stonghton  ».  I.eigh,  I  Taunt.  410  ;  Co.  Litt.  46,  a. 

•  Jenk.  Cent.  p.  36. 

>  Bro.  Seisin,  pi.  18  ;  Co.  Litt.  42,  a. 

•  Co.  Litt.  32,  a.  »  Perk.  sec.  320. 
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as  not  to  confer  a  seisin  on  the  husband  on  which  a  title  of 
dower  could  attach,  and  in  that  case,  there  could,  of  course,  be  no 
election ;  but  it  is  clear  that  the  widow  might  demand  her  dower 
of  the  seignory,  rent,  &c.,  notwithstanding  its  extinguishment 
as  to  other  purposes.  As  in  the  case  put  by  Perkins:  "If  the 
grantee  of  a  rent-charge  in  fee  take  a  wife,  and  the  grantor 
leases  the  land  out  of  which  the  rent  is  issuing,  to  a  stranger  for 
life,  and  the  grantee  of  the  rent  purchases  the  reversion  of  the 
land,  and  the  tenant  for  life  attorns,  and  the  grantee  of  the  rent 
dies  leaving  the  tenant  for  life,  his  [i.  e.  the  grantee's]  wife  shall 
be  endowed  of  the  rent,  but  not  of  the  land  ;  because  the  free- 
hold and  inheritance  were  not  joined  in  her  husband  simul  et 
semd  during  the  coverture.'"  So  if  the  owner  of  a  rent-charge, 
after  marriage,  release  the  rent  to  the  terre-tenant,  the  widow 
shall,  notwithstanding,  be  endowed  of  the  rent.^  In  this  case 
the  remedy  of  the  widow  is  against  the  terre-tenant,  and  not 
against  the  heir  of  the  husband,  for  the  heir  has  nothing  for 
which  the  writ  can  be  brought,  and  though  the  tenant  has  not 
the  rent,  yet  he  has  the  land  out  of  which  the  rent  issues,  and 
the  tenant  of  the  land  pays  it.' 

In  what  cases  alienation  by  the  husband  alone,  will  defeat  dower  at 

common  law. 

4.  Although,  as  a  general  rule,  the  husband  can  not,  by  his 
individual  act,  defeat  the  dower  interest  of  the  wife  after  it  has 
once  attached,  yet  it  sometimes  happens,  owing  to  the  nature  of 
his  estate,  that  it  is  exempt  for  a  time  from  the  incident  of 
dower.  While  in  this  condition  It  is  in  his  power  to  dispose 
of  it  at  pleasure,  and  thereby  intercept  the  title  of  dower.  Thus 
if,  the  husband  have  an  estate  in  lands,  which,  by  reason  of 
any  precedent  or' interposed  estate  of  freehold  existing  in 
another  person,  is  not  subject  to  an  incipient  title  of  dower,  an 
alienation  of  that  estate  will  prevent  the  wife  from  ever  becom- 
ing dowable  thereof,  although  the  particular  estate  afterwards 
determine,  or  is  consolidated  in  the  lifetime  of  the  husband.* 
In  this  case,  although  the  husband  is  seised  during  the  cover- 

•  Perk.  sec.  340. 

•  Lord   Ahergavenry's  case,  6  Co.  70,  a.;  Lillingston's  case,   7   Co.   128,    38,  b.; 
Perk.  sec.  322. 

«  Jenk.  Cent.  1  C.i.  6  ;  I'ark,  Dow    239,  240.     See,  also,  Perk.  sec.  429. 

•  The  tame  principle  applies  l<>  i'st,ni,i's  lic,;i  in  joint  tenancy.    See  ch.  16,  ^J  1-5. 
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ture,  the  estate  is  not  of  such  a  quality,  during  his  seisin/ as  a 
title  of  dbwer  will  attach  upon ;  and  it  was  not  until  after  his 
alienation  that  it  acquired  that  quality.'  In  the  United  States 
this  principle  has  been  applied  to  trust  estates.  As  where  the 
husband,  as  cestui  que  trust,  was  entitled  to  a  remainder  in  fee 
expectant  on  the  life  of  a  third  person,  and  the  husband  aliened 
the  remainder  before  the  determination  of  the  life  estate,  it  was 
held  that  his  widow  was  not  entitled  to  dower.^ 

5.  Another  instance  sometimes  occurs  in  practice  in  which 
this  principle  may  be  applied.  A  person'having  a  remainder  in 
fee,  subject  to  a  previous  estate  of  freehold  in  another  person,  or 
having  the  immediate  freehold  and  also  the  inheritance  in 
remainder  upon  an  interposed  estate  of  freehold,  marries  and 
becomes  bankrupt,  and  between  the  act  of  bankruptcy  and  the 
bargain  and  sale  to  the  assignees,  the  particular  estate  of  free- 
hold determines,  so  that  the  title  of  dower  attaches.  The  bar- 
gain and  sale,  when  made,  having,  by  force  of  the  bankrupt 
laws,  relation  to  the  act  of  bankruptcy,  takes  effect  as  if  made 
at  that  time,  and  consequently  overreaches  the  right  of  dower; 
for  at  the  date  of  the  act  of  bankruptcy  the  precedent,  or  inter- 
posed estate  of  freehold,  prevented  dower  from  attaching,  and 
the  subsequent  removal  of  the  impediment  will  not  avail  the 
wife.  The  assignees,  therefore,  can  make  title  to  a  purchaser 
discharged  from  her  dower.' 

Insfaiices  in  which  the  wife  is  concluded  from  avoiding  the  acts  of  the 

husband. 

6.  There  are  cases  in  which,  by  the  rules  of  the  common  law, 
the  wife  will  conclude  herself  from  avoiding  charges  created  by 
the  husband  after  the  title  of  dower  has  attached.  Thus,  as  she 
can  have  no  damages  unless  the  husband  die  seised,  if  she  pray 
damages  upon  her  recovery  in  dower,  she  is  regarded  as  having 
elected  to  be  endowed  of  the  estate  of  which  the  husband  was 
in  fact  seised  at  the  time  of  his  death  ;  and  if,  at  the  time  of  the 
charge  created,  he  had  a  different  estate  in  the  land,  that  charge 
will  be  sustained  against  her;  for  of  that  estate  the  husband  did 


'  Park,  Bow.  232;  ante,  ch.  11,  H  5,  10;  and  ch.  15,  §5  1-6. 

«  Shoemaker  v.  Walker,  2  S.  &  R.  554  ;  ante,  ch.  19,  ?  26. 

'  Parker  v.  Bleeke,  Cro.  Car.  568,  569  ;  Benson  v.  Scot,  Oarth.  275  ;  1  Salk.  185 ; 
3  Lev.  385  ;  4  Mod.  251  ;  12  Mod.  49  ;  Park,  Dow.  235.  As  to  the  effect  of  the 
execution  by  the  husband  of  a  power  of  appointment,  see  ch.  14,  5§  9-12. 
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not  die  seised;  and  if  she  had  elected  to  take  dower  of  that 
estate,  she  could  not  have  prayed  damages.  As  when  A.  seised 
of  lands  in  fee,  married,  and  granted  a  rent-charge,  and  after- 
wards made  a  feoffment  in  fee,  and  took  back  an  estate  tail,  and 
died,  and  the  wife  recovered ,  dower  against  the  issue  in  tail  by 
reddition,  and  making  a  surmise  that  her  husband  died  seised, 
prayed  a  writ  of  inquiry  to  assess  damages,  which  was  granted 
to  her;  "in  this  case,"  remarks  Lord  Coke,  "she  holds  the  land 
charged  with  the  rent-charge,  for  by  her  prayer  she  accepteth 
herself  dowable  of  the  second  estate,  for  of  the  first  estate 
whereof  she  was  dowable,  her  husband  died  not  seised,  and  so 
she  haih  concluded  herself;  wherefore,  if  the  rent-charge  bo 
more  to  her  detriment  than  the  damages  beneficial  to  her,  it  is 
good  for  her  in  that  case  to  make  no  such  prayer.'" 

7.  So,  according  to  the  common  law,  if  the  widow  accept 
dower  of  the  heir  against  common  right,"'  she  may  be  compelled 
to  hold,  subject  to  the  charges  of  the  husband,'  at  least  as  to  so 
much  of  the  land  charged  whereof  she  is  endowed  against 
common  right.  As,  "  if  a  man  be  seised  of  three  manors  in  fee, 
and  take  a  wife,  and  grant  a  rent-charge  issuing  out  of  all  the 
three  manors,  and  die  ;  and  the  wife  takes  one  manor  by  assign- 
ment of  the  heir,  for.  her  dower,  in  allowance  of  all  the  three 
manors :  now  two  parts  of  this  manor  remained  charged  with 
the  distress  of  the  grantee,  although  the  grant  of  the  rent-charge 
was  made  during  the  marriage ;  and  the  reason  is,  because  as 
to  the  two  parts  she  has  taken  her  dower  against  common  right-; 
for  according  to  common  right  she  ought  to  have  the  third  part 
of  every  manor."*  This  doctrine,  however,  as  a  general  rule, 
appears  to  extend  only  to  such  assignments  as  are  made  with- 
out suit,  for  it  is  added,  "  but  in  the  same  case,  if  she  had 
recovered  her  dower,  and  such  assignment  had  been  made  to  her 
by  the  sheriff,  she  should  have  holden  the  same  discharged.' 
But  if  a  man  be  seised  of  three  advowsons  of  three  several 
churches,  and  take  a  wife,  and  grant  to  a  stranger  that  he  shall 
present  to  the  next  avoidance  of  such  one  of  the  three  churches 
as  shall  first  become  void,  and  the  grantor  dies,  and  his  wife 

•  Co.  Litt.  83,  a.  [A  widow  holding  «  vested  dower  interest  may  set  up  usury  in 
defence  to  a  mortgage  in  which  she  joined,  although  the  husband  by  his  acts  might  liavo 
been  estopped  from  alleging  it.     Campbell  v.  Babcock,  27  Wis.  572.] 

'  See  vol.  ii.  Index,  "Assignment  against  common  right." 

»  Co.  Litt.  32,  b.,  aiid  note  2. 

'  Perk.  sec.  330.  '  Ibid.;  1  Koper,  Ilusb.  and  Wife,  393 
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brings-  a  writ  of  dower  against  the  heir,  before  any  church 
becomes  void,  and  recovers  ;  and  the  slieriff  assigns  to  her  the 
advowson  of  one  church  for  her  dower,  in  allowance  of  the 
other  churches ;  which  advowson  assigned  to  her  is  the  first 
which  becomes  void  after  the  grant  made  by  the  husband,  and 
the  same  avoidance  happens  after  the  assignment  of  dower,  it 
seems  to  some  in  this  case,  that  the  wife  shall  not  have  this 
avoidance,  but  the  grantee  shall  have  the  same  ;  because  she  is 
endowed  against  common  right ;  for  of  common  right  she  ought 
to  have  but  the  third  avoidance  of  each  advowson  of  each 
church.*  And  although  the  assignment  be  made  by  the  sheriff, 
it  shall  not  prejudice  or  oust  the  grantee  of  his  right,  because 
he  is  a  stranger  to  the  assignment ;  and  also  he  cannot  other- 
wise take  advantage  of  his  grant,  but  only  at  this  avoidance ; 
tamen  quxre}  But  otherwise  is  it  in  the  case  of  a  grant  of  a 
^  rent-charge  out  of  three  manors;  for  when  the  assignment  is 
made  by  the  sheriff  of  one  entire  manor,  in  allowance  of  all  the 
manors,  tbe  grantee^  may  distrain  for  -his  whole  rent  in  the 
other  two  manors,  and  in  every  part  of  them  ;  and  it  shall  not 
be  more  prejudicial  to  the  heir  this  way  than  the  other  way.'" 

Collusive  recovery  against  the  husband. 

8.  A  recovery  by  judgment  against  the  husband  in  a  real 
action,  defeats  the  title  of  dower  of  the  wife.  This  proposition 
must,  however,  be  understood  to  be  confined  to  recoveries  by 
actiial  title,  and  not  to  extend  to  feigned  or  comn'ion  recoveries. 
The  statute  of  Westminster  2,  chap.  4,  recites  that  by  the  com- 
mon law,  where  a  husband  being  impleaded,  had  given  up 
the  land  demanded  to  his  adversary,  de  piano,  namely,  by 
reddition,  the  justices,  upon  a  writ  of  dower  brought  by  the 
wife,  would  adjudge  her  her  dower.  But  that  where  the  land 
was  lost  by  default,  there  was  a  difference  of  opinion ;  some 
justices  holding  that  the  widow  was,  and  others  that  she  was 

I  Perk.  sec.  331. 

'  Notwithstanding  this  quiere,  the  case  cited  by  Lord  Hale,  Butl.  Co.  Litt.  32  b., 
n.  2,  and  those  in  Com.  Dij;.  Pleader,  2  Y.,  19,  Viner's  Abr.  Dower,  X.  Y.  Z.,  and 
Bacon's  Abr.  Dower,  D.  2,  seems  to  render  it  clear  that  the  wife  would  lose  the  pre- 
sentation, because  she  is  not  compellable  to  take  such  assignment  from  the  sheriff;  and 
if  she  assent  to  it,  she  shall  be  bound  by  her  own  act,  as  where  the  assignment  is  made 
by  the  heir. — Greening's  note.  Perk.  sec.  332. 

*  Pevk.  sec.  332.  As  to  tlie  effect  upon  the  right  of  dower  of  alienation  by  the  hua- 
band  by  force  of  particular  customs,  see  Park,  Dower,  244-6. 
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not  entitled  to  dower.  To  remove  this  doubt  it  was  declared 
by  that  statute,  that  in  both  cases  the  woman  demanding  her 
dower  should  be  heard  ;  and  if  it  were  alleged  against  her  that 
her  husband  lost  the  land  by  judgment,  so  that  she  ought  not 
to  have  any  dower,  and  upon  inquiry  it  was  found  to  be  a  judg- 
ment by  default,  then  that  the  tenant  should, further  show  that 
he  had,  and  hath  right  in  the  land  according  to  the  writ  which 
he  had  brought  against  the  husband ;  and  if  he  proved  the 
husband  had  no  right,  nor  any  one  but  himself,  then  that  the 
judgment  should  be  quod  tenens  recedat  guietus,  and  quod  uxor 
nihil  capiet  de  dote;  but  if  he  could  not  show  that,  then  that  the 
woman  should  have  judgment  qv,od  recuperet  dotem  mam} 

9.  Perkins  remarks  that  this  statute  is  but  a  recital  of  the 
common  law:  "For  the  common  law  ought  to  be  intended 
where  the  husband  had  right,  and  he  who  recovered  had  no 
right ;  and  so  is  the  law  at  this  day  if  the  husband  lose  by 
default.  And  so  was  the  common  law  before  the  making  of 
that  statute ;  so  that  that  statute  is  but  an  affirmance  of  the 
common  law  in  this  point.'  And  therefore,  at  the  common  law, 
before  the  making  of  that  statute,  if  a  man  seised  of  land  in 
fee  by  a  rightful  title,  had  taken  a  wife,  and  been  disseised,  and 
re-entered  upon  his  disseisor,  who  had  arranged  an  assise  against 
him,  and  he  had  confessed  the  disseisin,  and  the  disseisor  had 
released  the  damages,  and  had  had  judgment  to  recover,  and 
had  entered,  and  the  husband  had  died,  his  wife  should,  by  the 
common  law,  have  recovered  her  dower  against  him  who  recov- 
ered in  the  assise ;  because  her  husband  had  right,  and  he  who 
recovered  no  right.^  And  if  a  disseisor  of  land  take  a  wife,  and 
the  disseisee  releases  all  his  right  to  the  disseisor,  and  notwith- 
standing that,  brings  a  writ  of  entry  in  the  nature  of  an  assise 
against  the  disseisor,  and  recovers  by  default,  and  the  disseisor 
dies,  his  wife  may  recover  her  dower  against  the  disseisee,  not- 
withstanding this  recovery  by  default ;  because  at  that  time  her 
husband  had  the  right  by  the  release,  and  the  disseisee  had  no 
right/  But  if  he  who  recovereth  by  reddition  or  by  default,  had 
right,  then  it  shall  be  otherwise.  And  therefore,  if  the  heir  of 
a  disseisor  of  land  be  in  by  descent,  and  the  disseisee  enters 
upon  him,  and  takes  a  wife,  and  the  heir  of  the  disseisor  recovers 
against  the  disseisee  by  reddition,  or  by  default  in  a  writ  of  entry 

'  Park,  Dow.  145  ;  2  Inst.  347  et  acq.  '  Perk.  sec.  376. 

'  Perk.  sec.  377.  *  Ibid.  Sec.  37S' 

VOL.  I.— 39 
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in  the  nature  of  an  assise,  and  the  husband  dies,  in  this  ease, 
his  wife  shall  not  recover  her  dower  by  writ ;  because  he  that 
recovered  had  a  right  to  the  possession,  according  to  the  nature 
of  his  action ;  and  the  husband  was  not  seised  of  any  other  pos- 
session during  the  coverture,  but  of  that  possession  which  is  des- 
troyed and  defeated  by  the  recovery.'  But  if  a  man  seised  of 
land  in  fee,  take  a  wife,  and  be  disseised,  and  the  disseisor  dies 
seised,  and  his  heir  is  in  by  descent,  upon  whom  the  disseisee 
enters,  and  the  heir  of  the  disseisor  recovers  against  him  by 
reddition,  or  by  default  in  a  writ  of  entry  in  the  nature  of  an 
assise,  and  the  husband  dies,  his  wife  shall  recover  her  dower, 
although  he  who  recovered  had  a  right  to  the  possession,  accord- 
ing to  the  nature  of  his  action.  And  the  reason  is  because  the 
husband  had  an  elder  (or  previous)  seisin  during  the  coverture 
before  the  writ  brought  in  which  the  recovery  was ;  bj'  force  of 
which  seisin  the  wife  had  title  to  have  dower;  and  the  elder 
seisin  is  not  defeated  and  destroyed  by  the  recovery."^ 

10.  It  will  be  seen  from  the  last  two  of  these  cases,  that  under 
the  complicated  modifications  of  seisin  contemplated  by  the  old 
black-letter  law,  it  sometimes  happened  that  the  seisin  of  the 
husband  which  he  had  during  the  coverture  would  be  defeated, 
and  so  the  wife's  title  of  dower  avoided,  though  the  right 
remained  in  him;  and  at  other  times,  that  the  dower  would  be 
preserved,  although  the  seisin  was  defeated  in  like  manner,  by 
reason  that  some  distinct  seisin  had  attached  in  the  liusbstjid  at 
a  previous  time  during  the  coverture,  and  which  the  nature  of 
the  action  by  which  his  subsequent  seisin  was  defeated,  did  not 
reach.  It  is  to  be  observed,  that  in  the  case  put  by  Perkins  in 
section  379,  the  husband  is  disseised  before  marriage,  and  in 
the  following  section  not  till  after  marriage.  Now,  as  the  right 
of  entry  upon  the  disseisor  was  taken  away  by  tlie  descent  cast, 
and  as  a  man  can  not  be  remitted  to  his  own  tortious  entry, 
when  the  husband  enters  upon  the  heir  he  acquires  a  wrongful 
seisin,'  distinct  in  the  one  case  from  his  right,  and  in  the  other 
from  his  ancient  seisin,  and  therefore  defeasible  by  re-entry,  or 
recovery  in  a  possessory  action.  In  the  former  case,  the  strict 
rule  of  the  common  law  will  not  permit  the  wife  to  be  endowed 
because  the  only  seisin  which  the  husband  had  during  the  cov- 
erture is  avoided  by  superior  title ;  and  of  tl^e  right  of  action 

'  Perk.  sec.  379.      Sec  2  Iiii't.  350. 

'  Perk.  see.  380.  '  See  ante,  eh.  17,  §§  20,  21. 
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she  is  not  dowable.'  In  the  latter  case,  the  ancient  rightful 
seisin  of  the  husband  being  untouched  by  the  recovery  in  the 
possessory  action,  supports  her  right  to  be  endowed  against  the 
recoveror.* 
.  11.  It  appears,  also,  according  to  the  technical  rule  of  the 
common  law,  that  although  the  husband  had  no  right  to  the 
lands,  yet  if  a  degree  were  past,  so  that  he  acquired  a  jus  posses- 
sionis,  and  the  action  brought  against  him  was  only  a  possessory 
action,  or  in  other  respects  was  not  such  as  the  land  could  be 
recovered  upon,  unless  by  laches  of  pleading  in  the  husband, 
the  wife  raaj*  falsify  this  recoverj'.' 

12.  The  following  illustration  of  this  principle  is  taken  from 
Perkins :  "  If  a  disseisor  of  land  die  seised  thereof,  and  his  heir 
enters  and  takes  a  wife,  and  the  disseisee  recovers  the  land 
against  the  husband  by  default,  in  a  writ  of  entry  ad  terminum 
q\d  prssteritt,  and  the  husband  dies,  his  wife  shall  falsify  this 
recovery  in  a  vrit  of  dower.*     And  the  reason  is  that  this  writ 
properly  lies  only  after  the  determination  of  a  particular  estate 
for  life  or  years,  and  the  lease  alleged  in  the  count  is  traversable.* 
So  that  the  wife  may  falsify,  not  only  where  the  recoveror  had 
no  right  to  the  land,  but  where,  though  he  had  right  to  it,  he 
could  not  lawfully  recover  by  the  particular  action  in  which  he 
obtained  judgment.     And  generally,  for  false  pleading  in  the 
husband,  where  he  might  have  pleaded  in  bar  to  the  action,  and 
not  merely  in  abatement,  the  wife  may  falsify.     Thus,  according 
to  Perkins :  "  If  in  a  writ  of  entry  en  le  post  against  the  husband, 
he  vouch  himself  to  save  the  tail,  and  show  for  his  cause  that 
his  father  gave  the  land  to  him  in  tail,  and  that  the  reversion 
is  descended  to  him  from  his  father,  and  the  demandant  tra- 
verses to  the  gift  which  is  found  with  him,  by  reason  whereof 
he  recovers,  and  the  husband  dies,  now,  if  the  husband  had  a 
release  of  all  actions,  or  of  all  the  right  of  the  demandant  to 
plead,  and  did  not  plead  it,  his  wife  shall  falsify  this  recovery 
in  a  writ  of  dower.'    And  if  tenant  in  tail  of  land  hath  issue, 
and  dies,  and  a  stranger  abates  and  dies  seised,  and  his  heir  is 
in  by  descent,  who  takes  a  wife,  and  the  issue  in  tail  brings  an 
assise  of  mart  d'ancestor  against  the  husband,  who  traverses  the 
points  of  the  writ  which  are  found  with  the  demandant,  by 

1  See  ante,  ch.  12,  ?  12.  s  Park,  Dow.  148,  149. 

•  Park,  Dow.  149.  «  Perk.  sec.  384. 

•  Fitzh.  N.  B.  201,  202 ;  Greening's  note,  Perk.  sec.  384. 

'  Perk.  sec.  382. 
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force  of  which  he  recovers  and  enters,  and  the  husband  dies ;  in 
this  case  it  hath  been  said  that  the  wife  shall  not  recover  dower 
of  this  land,  before  this  verdict  be  attained  by  the  heir  in  a  writ 
of  attaint.  Yet  it  seems  she  shall  falsify  this  recovery  in  a 
writ  of  dower  immediately  after  the  death  of  her  husband  ;  inas- 
much as  he  might  have  pleaded  to  the  action  of  the  writ  of  the 
demandant,  and  she  can  not  have  an  attaint.  And  if  she  shall 
stay  until  the  heir  hath  defeated  the  verdict  by  attaint,  then, 
perhaps,  the  heir  will  release,  or  perhaps  will  not  sue  an  attaint ; 
and  so  the  wife  in  despite  of  her,  shall  lose  her  dower;  which  is 
not  reasonable,  when  she  was  once  entitled  to  have  dower  by 
the  possession  of  her  husband  during  the  coverture,  which  pos- 
session has  never  been  avoided,  except  by  the  laches  of  the 
pleading  of  her  husband,  because  he  might  have  pleaded  to  the 
action  of  the  writ  of  the  demandant.  Tamen  quaere ;'  because 
the  judgment  is  given  upon  the  verdict ;  within  which  verdict 
is  found  matter  contrary  and  repugnant  to  the  matter  which 
ought  to  be  pleaded  to  the  action  of  the  writ ;  but  if  the  erdry 
of  the  demandant  had  been  lawful,  then  the  law  is  clear,  and 
without  question,  that  the  wife  shall  not  falsify ;  for  then  the 
demandant  has  been  remitted  by  his  entry."^ 

13.  But  Perkins  adds  the  following  upon  this  point :  "  And  it 
is  to  be  known,  that  the  demandant  in  a  writ  of  dower  shall 
not  falsify  a  recovery  against  her  husband  by  default,  for  laches 
of  her  husband  in  not  pleading  a  plea  which  goes  merely  in 
abatement  of  the  writ,  except  in  special  cases.     And  therefore, 

I  This  section  may  be  considered  to  require  some  explanation.  By  the  descent  to  the 
heir  of  the  abator,  the  entry  of  the  issue  in  tail  was  tolled,  and  he  was  put  to  his  action 
by  formedon  in  the  descender  ;  for  he  could  not  sue  a  writ  of  Tumrt  d' ancestor,  that  being 
applicable  only  to  the  case  of  an  heir  in  fee  simple ;  so  that  the  tena\it  might  hare 
pleaded  in  bar  to  this  writ  and  avoided  it.  But  the  finding  upon  the  traverse  in  the 
case  put  must  have  been,  that  upon  the  day  of  his  death  the  father  of  the  issue  in  tail 
was  seised  in  fee  ;  and  Perkins  seems  to  have  thought  that  this  finding  estopped  the  widow 
from  alleging  the  truth.  The  precise  point  of  the  qwsre  could  not  be  answered  without 
a  more  intimate  acquaintance  with  the  minutite  of  the  forms  of  proceedings  in  real  actions, 
than  is  possessed  by  modern  lawyers  generally.  Now  that  all  lands  are  devisable,  a 
vwrt  d' ancestor  cannot  be  brought,  and  as  it  is,  therefore,  impossible  for  the  point  to  arise, 
it  has  not  been  thought  worth  while  to  mSke  an  unprofitable  search  for  the  solution. — 
Greening's  note,  Perk.  seCt  383. 

These  sections  from  Perkins,  although  containing  much  antiquated  law,  are  repro- 
duced here,  as  strongly  illustrative  of  the  principle,  fully  recognised  in  American  I'ourts, 
that  in  respect  to  her  right  of  dower,  the  wife  shall  not  be  prejudiced  by  the  laches, 
default,  or  collusion  of  the  husband.     See  post,  J  15  ;  4  Kent,  48. 

s  Perk.  sec.  383. 


CH.  XXIX.J      ACTS  OF  HUSBAND  DURING  THE  COVERTURK.  613 

to  say  that  her  husband  might  have  pleaded  misnomer,  &c., 
or  joint  tenancy,  &c.,  are  not  causes  to  falsify  a  recovery.' 
But  if  she  shew  matter  proving  that  the  demandant  had  not 
right,  or  cause  of  action,  except  jointly  with  a  stranger,  who,  by 
his  deed  of  release  which  she  shews  forth,  released  all  ■  his  right 
to  Ijer  husband,  (then  tenant  of  the  land,)  before  the  action 
brought  by  the  demandant,  this  is  good  matter  to  falsify  the 
recovery  for  one  moiety  of  the  land  recovered.  So  shall  it  be 
of  all  such  like  cases."*  "  And  if  in  a  precipe  brought  against 
the  husband,  he  plead  misnomer,  which  is  found  against  him, 
by  force  of  which  the  demandant  recovers,  such  recovery  shall 
not  oust  the  wife  of  her  dower,  except  the  demandant  had  right. 
And  if,  in  a  precipe  against  the  husband,  he  pleads  joint  tenancy, 
which  is  found  against  him,  by  which  the  demandant  recovers, 
this  recovery  shall  not  oust  the  wife  of  her  dower  unless  the 
demandant  had  right.'" 

14.  It  appears  from  the  last  passage,  that  the  wife  may  falsify 
recoveries  by  actions  tried,  as  well  as  recoveries  by  reddition 
and  default.  This,  however,  must  be  understood  with  the  qual- 
ification that  the  falsification  is  in  another  point  than  that  which 
was  tried.  Thus,  where  the  husband  pleads  dilatory  pleas,  as  in 
the  cases  put  by  Perkins,  the  wife  may  falsify,  for  this  recovery 
does  not  disaffirm  the  possession  of  the  husband.*  It  is  proper 
to  remark  that  in  all  such  cases  of  falsification  of  recoveries  suf- 
fered by  husbands,  by  their  widows,  the  widow  shall  falsify 
the  recovery  as  to  her  title  of  dower  only,  and  no  longer  or 
further.' 

15.  The  statute  of  Westminster  2d,  chapter  4,  was  adopted  in 
Virginia  in  1785  ;*  in  New  York  in  1787  f  in  Kentucky  in 
1796;'  and  in  New  Jersey  in  1799,'  and  is  still  in  force  in  those 
States.  It  has  also  been  substantially  re-enacted  in  Ohio,'"  G^eor- 

'  Perk.  sec.  386. 

<  Ibid.  sec.  385.  *  Ibid.  sec.  381. 

*  See  Bro.  Dow.  pi.  24,  26  ;  Bro.  Bestore,  &c.,  pi.  1. 

5  Shep.  Touch.  49  ;  Park.  Dow.  152. 

'  12  Hen.  Stat,  at  Large,  p.  163,  ?  3  ;  1  Rev.  Code,  1819,  ch.  107,  ?  5  ;  Code  1849, 
p.  476,  I  13. 

»  Act  of  Jan.  26,  1787,  1  Laws  N.  Y.  (1813,)  p.  56,  ch.  4,  J  4  ;  1  N.  T.  Eer.  Stat. 
742,  §  16  ;  3  N.  Y.  Rev.  Stat.  (5th  ed.)  p.  33,  ?  16. 

»  1  Litt.  516  ;  1  Stat.  Ky.  (1822,)  p.  444,  ?  3  ;  Rev.  Stat.  Ky.  (1852,)  p.  394,  §  11  ; 
Stanton's  Rev.  vol.  ii.  p.  27,  ?  II. 

»  Laws  of  N.  J.  by  Paterson,  p.  343,  i  5  ;  Nixon's  Dig.  p.  209,  J  S 
i«  2  Chase's  Stat.  1315,  g  7  ;  1  Swan  &  Critchf.  520,  i  ''. 
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gia,'  Arkansas,^  Missouri,'  and  Kansas.*  And  it  may  be  added 
in  general  terms,  tiiat  the  rule  of  the  common  law,  protecting 
the  wife  from  the  effects  of  collusive  recoveries  against  the  hus- 
band, and  from  the  consequences  of  his  laches  in  defending 
against  unfounded  or  improper  actions,  of  which  such  full  expo- 
sition is  made  by  Perkins,  is  genierally  recognised  and  enforced 
in  tlie  courts  of  this  country.* 

English  statutory  modifications  of  the  common  law. 

16.  The  3  &  4  William  IV.  chapter  1()5,«  already  frequently 
referred  to  in  these  pages,  has  introduced  most  sweeping  changes 
in  the  common  law,  as  respects  the  power  of  the  husband  dur- 
ing the  coverture,  over  the  wife's  contingent  right  of  dower. 
By  that  act  it  is  provided  that  no  widow  shall  be  entitled  to 
dower  out  of  any  land  which  shall  have  been  absolutely 
disposed  of  by  her  husband  in  his  lifetime,  or  by  his  will :' 
That  all  partial  estates  and  interests,  and  all  charges  created  by 
any  dispositipn  or  will  of  a  husband,  and  all  debts,  incum- 
brances, contracts  and  engagements  to  which  his  land  shall  be 
subject  or  liable,  shall  be  valid  and  effectual  as  against  the 
rjght  of  his  widow  to  dower.'  That  a  widow  shall  not  be 
entitled  to  dower  out  of  any  land  of  her  husband  when,  in  the 
deed  by  which  such  land  was  conveyed  to  him,  or  by  any  deed 
executed  by  him,  it  shall  be  declared  that  his  widow  shall  not 
be  entitled  to  dower  out  of  such  land :'  That  a  widow  shall 
not  be  entitled  to  dower  out  of  any  land  of  which  her  husband 
shall  die  wholly  or  partially  intestate,  when,  by  the  will  of  her 
husband,  duly  executed  for  the  devise  of  freehold  estates,  he  shall 
declare  his  intention  that  she  shall  not  be  entitled  to  dower  out 
of  such  land,  or  out  of  any  of  his  land :'"  Also,  that  the  right 
of  a  widow  to  dower  shall  be  subject  to  any  conditions,  restric- 
tions, or  directions  which  shall  be  declared  by  the  will  of  liei 
husband,  duly  executed  as  aforesaid."  It  will  be  seen,  therefore, 
that  by  the  terms  of  this  enactment,  the  dower  estate  of  the 

»  Hotchkiss'  Stat.  Law  of  Ga.  (1845,)  p.  431,  f  13. 

«  Rev.  Stat.  Ark.  (1838,)  p.  338,  ?  16  ;  Dig.  Stat.  Ark.  (1858,)  p.  453,  J  16. 

»  Eev.  Stat.  Misso.  (1845,)  p.  431,  §  8. 

*  Comp.  Laws  Kansas,  (1862,)  p.  478,  ?  8. 

»  See  4  Kent,  48  ;   1  HilUard's  Real  Prop.  2d  ed.  147,  J  40. 

•  Stat,  at  Large,  vol.  Ixxiii.  p.  959.     See  Appendix. 

1  Sec.  4.  •  Sec.  5.  »  Sec.  6. 

">  Sec.  7.  ."  Sec.  8. 
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wife  is  completely  and  entirely  within  the  power,  and  subject  to 
the  -control  of  the  husband.  The  only  limitation  upon  this 
power  is  contained  in  tlie  11th  section,  which  declares  that 
nothing  in  the  act  contained  shall  prevent  any  court  of  equity 
from  enforcing  any  covenant  or  agreement  entered  into  by,  or 
on  the  part  of  any  husband  not  to  bar  the  right  of  his  widow- 
to  dower  out  of  his  lauds,  or  any  of  them.  The  act  has  no 
application  where  the  marriage  occurred  on  or  before  January 
1st,  1834.'  As  to  such  marriages  the  common  law  is  still  in  force. 
17.  Under  this  statute,  a  conveyance  to  the  husband  made 
prior  to  its  date,  will  not  bar  dower,  although  the  conveyance 
contain  words  intended  to  exclude  that  interest,  and  the  mar- 
riage was  contracted  after  January  1st,  1834.  Thus,  in  Fry  v. 
Noble,^  by  deed  dated  in  1827,  land  was  conveyed  to  one  Fry, 
a  married  man,  to  uses  to  bar  dower,  concluding  with  the  words 
"  to  the  intent  that  the  present  or  any  future  wife  of  the  said  T. 
W.  Fry  may  not  be  entitled  to  dower  out  of  said  heredita- 
ments." Mrs.  Fry  died  in  1833.  In  1838  Mr.  Fry  married 
again,  and  died  in  1842,  intestate,  leaving  his  second  wife  sur- 
viving. It  was  held  that  she  was  entitled  to  dower.  "  But  for 
these  words,"  said  Lord  Justice  Knight  Bruce,  "  it  is  admitted 
that  the  plaintiff  would  have  a  right  to  the  dower  which  she 
claims.  Have  they  any  operative  effect  against  her?  They 
were,  when  used,  merely  superfluous,-  operating  nothing ;  and 
they  w^re  used  under  a  state  of  the  law  which  had  ceased  to 
exist  before  the  plaintiff's  marriage,  and  with  reference  to  tjiat 
state.  They  were  not  used  with  reference  to  the  law  as  it  has 
stood  since  the  Dower  Act,  and  can  not,  I  conceive,  be  made  to 

1  Sec.  14.  "  The  effect  of  the  act  is  evidentl^r  to  deprive  the  wife  of  her  dower 
except  as  against  her  husband's  heir  at  law.  If  the  husband  should  die  intestate,  and 
possessed  of  any  lands,  the  wife's  dower  out  of  such  lands  is  still  left  her  for  her  sup- 
port— unless,  indeed,  the  husband  should  have  executed  a  declaration  to  the  contrary. 
A  declaration  of  this  kind  has,  unfortunately,  found  its  way  as  a  sort  of  common  form, 
into  many  purchase  deeds.  Its  insertion  seems  to  have  arisen  from  a  remembrance  of 
the  troublesome  nature  of  dower  under  the  old  law,  united,  possibly,  with  some  mis- 
apprehension of  the  effect  of  the  new  enactment.  But  surely,  if  the  estate  be  allowed 
to  descend,  the  claim  of  the  wife  is  at  least  equal  to  that  of  the  heir,  supposing  him  a 
descendant  <9f  tlie  husband ;  and  far  superior,  if  the  heir  be  a  lineal  ancestor,  or  a 
remote  relation.  The  proper  method  seems,  therefore,  to  be  to  omit  any  such  declara- 
tions against  dower,  and  go  to  leave  to  the  widow  a  prospect  of  sharing  in  the  lands, 
in  case  lier  lord  shall  not  think  proper  to  dispose  of  them,"  Williams,  Beal  Prop. 
194. 

2  Fry  V.  Noble,  24  Law  Jour.  Bop.  (n.  8.)  Chanc.  591  ;  35  Bug.  Law  &  Eq.  240  ; 
7  De  Gex,  Macnaghien  &  Gordon's  Bep.  687. 
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apply  to  rights  under  the  new  law  introduced  by  it.  A  power 
given  in  1833,  can  hardly  have  been  executed  by  something 
written  in  18274'* 

Statutory  modijkations  in  the  United  States. 

18.  In  several  of  the  American  States,  also,  there  have  been 
serious  innovations  upon  the  rule  of  the  common  lawgiving* 
dower  in  all  lands  of  which  the  husband  was  seised  at  any  time 
during  the  coverture..  It  is  proposed,  in  this  connection, to  note 
the  modifications  thus  introduced. 

19.  Connecticut. — The  statute  of  Connecticut  confers  upon  the 
■^idow  dower  "  in  one-third  part  of  the  real  estate  of  which  her 
husband  died  possessed."^  The  word  "possessed"  is  here  used  as 
synonymous  with  "seised."'  As  construed  by  the  courts,  this, 
statute  gives  the  husband  almost  unlimited  power  in  the  dispo- 
sition of  his  estate.  Thus,  iii  Stewart  v.  Stewart,*  the  husband, 
during  the  coverture,  executed  a  deed  conveying  all  his  real 
estate  to  his  children,  and  placed  it  in  the  hands  of  a  third  per- 
son to  be  delivered  to  them  at  his  death.  On  the  happening  of 
the  event,  the  deed  was  delivered  in  accordance  with  his  direc- 
tions, and  it  was  held  that  the  instrument  was' strictly  a  deed, 
taking  effect  from  the  time  of  its  delivery  to  the  depositary,*  and 
that  the  widow  was  thereby  barred  of  her  dower.  In  respect  to 
the  objection  urged  on  behalf  of  the  widow,  that  the  deed  was 
fraudulent  as  against  her,  Hosmer,  Chief  Justice,  said  :  "  Was 
the  deed  fraudulent  as  relative  to  Mrs.  Stewart?  This  depends 
entirely  on  the  right  which  she  had  to  the  estate  conveyed,  ante- 
rior to  the  death  of  her  husband.  If  she  had  no  right  which 
the  law  recognises,  then  the  delivery  of  the  deed  could  be  no 
fraud  on  her  right,  that  is,  no  fraud  on  a  nonentity.  By  the 
English  law,  the  right  to  dower  originates  on  the  marriage ;  but 
by  our  law  it  takes  its  origin  at  the  husband's  death.  Our 
ancestors  did  not  think  it  expedient  to  restrain  that  free  trans- 
fer of  real  estate  which  the  interest  pf  the  community  requires; 

'  7  De  Gex,  Macnaghten  &  Gordon's  Bep.  687  ;  Lord  Juslire  Tui-ner  dubitanter. 

2  Stat.  Conn.  (1821,)  180,  tit.  Dower  ;  Stat.  1838,  p.  188  ;  1  Swift's  Dig.  85  ;  Conn, 
Comp.  Stat.  1854,  p.  382,  g  17.     [Pub.  Acts  1875,  p.  376.]     See  ante,  ch.  2,  g  8. 

'  Per  Hosmer  Ch.  J.,  in  Stewart  t>.  Stewart,  5  Conn.  820.  See,  also,  Steadman  v. 
For*nne,  Ibid.  462. 

♦  Stewart  v.  Stewart,  5  Conn.  317. 

»  Accord.  Tate  v.  Tate,  I  Der.  &  Bat.  (N.  C.)  Eq.  28. 
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and  for  this  reason,  the  law  has  given  to  the  wife  no  lien  upon, 
or  right,  legal  or  equitable,  to  the  husband's  estate,  during  his 
life.  Her  condition,  in  this  respect,  is  like  that  of  her  husband's 
children,  or  other  heirs ;  and  the  only  right  of  either  is,  to  such 
estate  as  he  has  not  disposed  of." 

20.  But  the  husband  can  not  deprive  his  wife  of  her  dower  by 
disposing  of  his  estate  by  will.  Upon  fhis  point  the  court,  in 
the  case  just  cited,  made  these  observations :  "  Undoubtedly, 
in  the  case  of  a  devise,  the  wife  will  be  entitled  to  her  dower ; 
but  this  is  not  on  the  ground  of  any  Tight  prior  to  her  hus- 
band's death,  but  because  the  estate  is  considered  as  cast  upon 
her  before  the  devise  commences  its  operation."*  Her  interest  i? 
also  regarded  as  paramount  to  the  claims  of  creditors.'' 

21.  Vermont. — ^The  Vermont  statute  is  similar  to  that  of  Con- 
necticut, and  restricts  dower  to  lands  whereof  the  husband  died 
seised."  It  is  not,  however,  as  strictly  construed  against  the 
widow  in  the  former  as  in  the  latter  State.  In  Thayer  v. 
Thayer,*  a  husband,  shortly  before  his  death,  conveyed  all  his 
property,  both  real  and  personal,  to  his  children,  without  an}' 
valuable  consideratioh,  and  with  intent  to  defeat  his  wife  of  her 
dower,  at  the  same  time  securing  to  himself  the  possession, 
uses,  and  control  of  it  during  his  life.  The  conveyance 
was  held  fraudulent  as  against  the  claim  of  the  wife,  and  she 
recovered  her  dower  in  the  lands.    The  court  were  pressed  with 

^  Stewart  v,  Stewart,  5  Conn.  317  ;  4  Kent,  41,  note. 

«  Calder  v.  Bull,  2  Boot,  50.  See,  also,  Crocker  ».  Fox,  1  Root,  323.  [The  Con- 
necticut law  restricting  dower  to  the  land  which  the  husband  owned  at  the  time  of  his 
death,  has  been  declared  with  greater  certainty  by  the  Act  of  March  16,  1877,  (Laws 
of  1877,  p.  211,)  which  provides  (sec.  1,)  that  neither  husband  nor  wife  shall  acquire 
by  force  of  the  marrifge  any  right  to  or  interest  in  any  property  held  by  the  other  before 
or  acquired  after  the  marriage,  except  as  to  the  share  of  the  survivor  in  the  property  of 
the  other.  On  the  death  of  either  (sec.  3,)  the  survivor  becomes  entitled  to  the  use  for 
life  of  one-third  in  value  of  all  the  real  and  personal  property  legally  or  equitably  owned 
by  the  other  at  the  time  of  death  after  payment  of  debts  and  charges  against  the  estate. 
This  right  of  survivorship  cannot  be  defeated  by  will.  If  there  is  no  will,  the  survivor 
takes  the  one-third  absolutely,  and  if  there  are  no  children  or  representatives  of  children, 
one-half  absolutely  instead  of  one-third.  Any  devise  or  legacy  is  deemed  in  lieu  of  the 
above  provisions,  and  puts  the  survivor  to  an  election.  The  act  only  applies  to  mar- 
riages contracted  after  its  passage  ;  but  any  husband  and  wife  previously  married  may 
adopt  its  provisions  by  written  contract  with  each  other  (sec.  5).  Statutes  conferring 
any  other  rights  or  interests  to  husband  or  wife  in  the  property  of  the  other  are 
repealed.] 

»  Stat.  Verm.  1799  j  Verm.  Bev.  Stat.  889  j  Comp.  Stat.  1850,  eh.  54,  J  1.  [Bev. 
Stat.  Vt.  1880,  I  2215.]     See  ante,  ch.  2,  i  22. 

♦  Thayre  ».  Thayre,  14  Vorm.  107. 
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the  decision  in  8tewart  v.  Stewart,  but  refused  to  recognise  its 
authority.  "  We  can  not,"  they  said,  "  yield  our  aosent  to  the 
authority  of  that  case.  Tlie  notion  that  the  right  of  the  wife  to 
dower  in  the  husband's  lifetime,  is  a  nonmiiity,  and  not  suscepti- 
ble of  fraud  being  predicated  of  it,  is  unsatisfactory,  and,  we 
think,  unsound,  and  at  war  with  the  principles  of  justice. 
Though  the  right  may  be  inchoate,  it  should  be  protected  against 
the  mala  fide  acts  of  the  husband."  The  case  of  Ladd  v.  LaiJil' 
bore  a  strong  resemblance,  in  its  leading  circumstances,  to  IStew- 
art  V.  Stewart.  A  person  seised  of  lands,  for  the  consideration 
of  one  dollar,  and  for  love  and  affection,  executed  a  deed  con- 
veying the  lands  to  his  brother,  and  afterwards  delivered  the 
deed  to  a  third  person  to  be  by  him  kept  until  the  grantor's 
death,  and  then  to  be  delivered  to  the  grantee.  The  grantor 
retained  possession  of  the  lands  during  his  life,  and  after  his 
death,  the  deed  was  delivered  to  the  grantee.  The  court  held 
the  widow  dowable  of  the  lands,  placing  their  decision  mainly 
upon  the  ground  that  the  estate  did  not  pass  by  the  deed  foi 
want  of  a  legal  delivery,  until  her  right  had  attached.  '  In 
Jenny  v.  Jenny ,^  the  doctrine  of  Thayer  v.  Thayer  was  reaffirmed, 
and  it  was  there  held  that  a  person  cannot  hold,  discharged  of 
dower,  lands  which  he  receives  as  a  mere  gratuity,  or  as  heir,  if 
they  are  conveyed  to  him  for  the  purpose  of  defeating  the  dower 
of  the  wife  of  the  grantor.  In  a  court  of  chancer^'  the  grantee 
will  be  required  to  account  for  the  property  so  received,  and,  the 
interest  of  the  widow  therein  will  be  protected.  In  Vermont, 
as  in  Connecticut,  the  husband  is  powerless  to  deprive  his  wife 
of  her  dow^er  estate  by  will.* 

22.  In  Gorham  v.  Daniels,*  land  was  conveyed  by  the  hus- 
band alone,  reserving,  however,  an  estate  for  the  lives  of  him- 
self and  his  wife.  It  was  held  that  upon  the  decease  of  the 
husband,  the  estate  descended  to  his  heirs,  subject  to  the  dower 
of  his  widow.  "Some  question  might  be  made,"  says  Redfield, 
J.,  in  a  note  appended  to  the  qase,  "  whether  the  estate  of  tije 
husband  here  was  such  whereof  the  wife  is  entitled  to  dower 
But  it  seemed  to  us  no  reasonable  doubt  could  be  entertained 
on  that  point.     The  statute  of  this  State  is  very  extensive. 

1  Ladd  V.  Ladd,  U  Verm.  185. 
'  Jenny  v.  Jenny,  24  Verm.  324. 

*  See  statutes  cited  ante,  J  21,  note  3 ;  4  Kent,  4],  note. 

*  Gorham  v.  Daniels,  23  Verm.  600. 
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endowing  the  wife  of  all  '  real  estate  of  which  her  husband  died 
seised  in  his  own  right,'  the  latter  clause  being  intended  to 
exclude  trust  estates,  doubtless.  Now  it  could  not,  with  anj'- 
degree  of  fairness,  be  argued  that  this  was  not  an  estate  of  which 
the  husband  died  seised  in  his  own  right,  although  intended  for 
the  benefit  df  another.  That  must  include  all  estates  which 
descend  to  heirs.  And  although  this  reservation  was  doubtless 
intended  for  the  benefit  of  the  wife,  yet  in  law  it  was  the  estate 
of  the  husband  in  his  own  right,  and  descendible  to  the  lieirs 
as  much  as  if  its  duration  had  been  measured  by  the  life  of  any 
other  person." 

23.  North  Carolina. — ^Under  the  act  of  1715,  and  until  the  pas- 
sage of  the  act  of  1784,  widows  were  entitled  to  dower,  as  at 
common  law,  in  all  lands  of  which  their  husbands  were  seised 
at  any  time  during  the  coverture.*  But  the  last-named  act 
limited  the  right  of  dower  to  the  lands  of  which  the  husband 
died  seised  or  possessed,  or  which  he  had  fraudulently  conveyed 
to  his  children,  or  otherwise,  with  intent  to  defeat  the  widow  of 
her  dower.*    This  provision  is  still  in  force  in  North  Carolina.' 

24.  As  a  general  rule,  if  the  seisin-  of  the  husband  continue 
to  the  time  of  his  death  the  right  to  dower  is  complete.*  But 
where  the  husband,  by  deed  of  trust,  conveyed  his  real  estate  to 
trustees  to  satisfy  creditors,  the  widow  ^^as  held  not  dowable, 
although  he  continued  in  possession  to  the  time  of  his  decease." 
And  a  trust  deed  by  the  husband,  not  proved  and  registered 
until  after  his  death,  operates  by  relation  to  the  time  of  its  exe- 
cution, and  defeats  dower.  The  act  of  1829,  chap.  20,*  which 
declares  that  deeds  in  trust  shall  not  operate  against  creditors 
and  purchasers  but  from  their  registration,  does  not  apply  to 

>  Taylor  v.  Parsley,  3  Hawks,  125  ;  Mclver  v.  Cherry,  8  Humph.  (Tenn.)  713. 
See  ante,  ch.  3,  J  IS. 

«   1  Public  Acts  N.  C.  (1804,)  p.  353,  J  8. 

»  1  Laws  N.  C.  (1821,)  p.  469,  ?  8  ;  1  Rev.  Stat.  N.  C.  (1837,)  p.  612,  ?  1  ;  Rev. 
Code  K.  C.  p.  601 ,  §  1 .  [The  right  to  dower  in  lands  of  which  the  husband  was  seised 
at  any  time  during  the  coverture  has  since  been  restored  in  North  Carolina.  Battle's 
Revisal,  1873,  p.  838.  See  O'KeUy  ».  Williams,  84  N.  Car.  281  ;  Rose  v.  Rose,  63 
N.  Car.  391  ;  Sutton  v.  Askew,  66  N.  Car.  172  ;  Hunting  ».  Johnson,  Id.  189  ;  Hol- 
liday  v.  McMillan,  79  N.  Car.  315.]  Winstead  v.  Winstead,  1  Hayw.  243  ;  Hodges 
i;.  McCabe,  3  Hawks,  78 ;  Frost  v.  Etheridge,  1  Dev.  30  ;  Taylor  v.  Parsley,  3 
Hawks,  125  ;  Liitleton  v.  Littleton,  1  Dev.  &  Bat.  327  ;  Norwood  v.  Marrow,  4  Dev. 
&  Bat.  Eq.  442  ;  Davidson  v.  Frew,  3  Dev.  3 ;  McGee  v.  McGee,  4  Ired.  Law,  105. 

*  Arrington  v.  Arrington,  2  Car.  Law  Rep.  253,  (N.  C.  Rep.  232.) 

'  Taylor  v.  Parsley,  3  Hawks,  125. 

°  1  Rev.  Stat.  ch.  37,  i  84. 
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the  widow's  claim  of  dower,  she  being,  with  respect  to  such 
claim,  neither  a  creditor  nor  a  purchaser.'  But  such  a  deed, 
executed  to  secure  a  usurious  debt,  is  void  as  against  the  claim 
of  dower,  and  the  widow  is  not  bound  to  await  the  action  of  the 
heirs  before  proceeding  to  enforce  her  right.^  In  one  case  it 
was  said  by  the  court,  although  the  point  was  not  decided,  that 
an  agreement  to  sell  land,  in  equity,  bars  the  wife's  dower.^ 

25.  Where  a  conveyance  by  the  husband  to  his  heirs  was  not 
to  operate  until  after  his  death,  and  in  the  mean  time  he  was  to 
have  the  enjoyment  of  the  land,  it  was  held  that  as  to  the  wife 
the  conveyance  was  to  be  deemed  colorable  and  void.  And  in 
such  a  case,  this  presumption  can  only  be  repelled  by  the  hus- 
band's having  made  an  effectual  provision  for  his  wife.  If,  in 
executing  the  conveyance  to  his  heirs,  the  husband  declare  the 
object  to  be  to  defeat  his  wife's  dower,  this  makes  a  case  of  actual 
fraud;  and  the  circumstance  of  his  afterwards  attempting  to 
make  a  will  in  her  favor  for  a  part  of  his  laud,  is  not  admissible 
on  the  question  of  fraud  between  the  widow  and  the  heirs; 
because,  being  incomplete,  it  is  only  the  subsequent  declaration 
of  one  who  had  committed  a  fraud,  of  his  not  intending  to  do  so.* 

26.  The  statute  makes  dower  paramount  to  the  claims  of  gen- 
eral creditors."  But  for  a  considerable  time  the  doctrine  prevailed 
in  North  Carolina,  th&t  a  levy  upon  lands  in  the  lifetime  of  the 
husband  divested  the  right  of  dower,  although  the  lands  were 
not  sold  until  after  his  death.  This  was  first  held  in  Winstead 
V.  Winstead,*  upon  the  principle  that  by  relation,  the  sale,  when 
made,  took  effect  from  the  date  of  the  levy.  This  ruling  was 
followed  in  Hodges  v.  McCabe,'  where,  after  dower  had  been 
assigned  to  the  widow,  the  lands  were  sold  by  the  sheriff  under 
a  levy  made  in  the  husband's  lifetime,  and  it  was  held  that  the 
right  of  dower  was  defeated.  But  in  Frost  v.  Etheridge,'  these 
tiases  were  overruled,  and  a  contrary  doctrine  established.  If, 
however,  the  sale,  as  well  as  the  levy,  be  made  before  the  hus- 
band's death,  the  right  of  the  wife  is  thereby  divested,  even 

»  Norwood  ».  Marrow,  4  Dev.  &  Bat.  Eq.  442.  '  Ibid. 

'  Frost  V.  Etheridge,  1  Dev.  30.     See  post,  g  33. 

*  McGee  v.  McGee,  4  Ired.  Law,  105.  See,  also,  Littleton  v.  Littleton,  1  Dev.  & 
Bat.  327. 

«  1  Rev.  Stat.  N.  C.  p.  615,  |  8.     [Battle's  Kcvisal,  N.  C.  1873,  p.  839,  J  3.] 

«  Winstead  o.  Winstead,  1  Hayw.  243,  (1795). 

1  Hodges  V.  McCabe,  3  Hawks,  78,  Taylor,  Ch.  J.,  dissenting,  (1824). 

*  Frost  V,  Etberidge,  1  Dev.  30,  Hall,  J.,  dissenting. 
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though  the  purchaser  do  not  take  his  deed  until  after  the  assign- 
ment of  dower.^ 

27.  Tennessee.— The  North  Carolina  acts  of  1715  and  1784 
were  continued  in  force  in  Tennessee  after  the  organization  of 
the  latter  under  a  separate  government."  The  present  statute, 
like  that  of  1784,  gives  dower  in  the  lands  of  which  the  husband 

'  died  seised  and  possesses?.  It  also  declares  that  any  convey- 
ances made  fraudulently  to  children,  or  others,  with  intent  to 
defeat  the  wife  of  her  dower,  shall  be  void.' 

28.  In  Combs  v.  Young,*  Chief  Justice  Catron  condemns  se- 
verely the  act  of  1784  for  destroying  the  stability  of  the  common- 
law  right  of  dower,  and  leaving  the  wife's  support  as  a  widow, 
entirely  at  the  mercy  of  the  husband.  "  The  legislature,"  he 
says,  "  sweeps  from  the  wife'  her  previous  rights,  and  puts  her 
in  the  power  of  the  husband  to  an  extent  abhorred  by  the  com- 
mon law,  and  yet  more  by  the  civil  law,  by  enacting  that  the 
widow  shall  be  entitled  to  dower  of  one-third  part  of  all  the 
lands  and  hereditaments  of  which  her  husband  died  seised  or 
possessed;  not  of  the  lands  of  which  he  was  seised  at  any  time 
during  the  coverture;  thus  preferring  the  purchaser  from  the 
husband.  Few  provisions  in  our  statute  book  have  been 
fraught  with  worse  consequences  than  the  repeal  of  tlie  princi- 
ple of  the  common  law  founded  on  the  wisdom  of  ages ;  s6 
ancient  that  neither  Coke  nor  Blackstone  can  trace  it  to  its 
origin ;  wide  spread  as  the  Christian  religion,  and  entering  into 
the  contract  of  marriage  among  all  Christians  ;  the  husband  on 
the  most  solemn  occasion  of  his  life,  .contracting  that  of  all  his 
worldly  goods  he  endows  his  wife."  But  in  Reid  v.  Campbell,' 
the  court  were  of  opinion  that  the  widow's  provision  was  im- 
proved by  the  act  of  1784.  "  Previous  thereto,"  they  observed, 
"she  had  no  fixed  right  to  a  portion  of  the  husband's  personal 
estate ;  and  of  consequence,  she  never  could  receive  it  unless  he 
should  die  intestate,  or  give  it  to  her  by  will.    As  the  statute 

'  Davidson  v  Prew,  8  Dev.  3.     [See  Eose  ».  Rose,  6  Heisk.  ."SSS,] 

2  Laws  Tenn.  (1821,)  vol.  i.  pp.   17,   18,  §  6  ;  pp.  25,  28,  §.13;  pp.  292,  295, 

J  8  ;  p.  296,  J?  9,  10  ;  Laws  Tenn.  (1831,)  vol.  i.  p.   77,  §§  8,  9  ;  p.  227,  g  13  ; 

Stat.  Laws  Tenn.  by  Car.  &  Nich.  p.  262,  §  8 ;  P-  463)  ??  !»>  10 ;  P-  49'-     [See 

Stat.  Tenn.  1871,  ?  2398  et  seq.     For  a  constrnction  of  the  statute,  sec  Vincent  v. 

Vincent,  1  Heisk.  333.]     See  ant«,  c.h.  2;  §  16. 
»  Code  o^  Tenn.  (1858,)  U  2398,  2406. 

*  Combs  II.  Young,  4  Yerc.  218. 

*  Keid  V,  Campbell,  I  Meigs.  378. 
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says,  in  the  then  unimproved  state  of  the  country,  the  dower  in 
land  was  a  very  inadequate  provision,  and  to  prevent  her  being 
thrown  on  it  entirely  for  her  support,  it  provides  that  she  shall 
have  a  portion  of  the  personalty,  of  which  her  husband  can  no 
more  deprive  her,  than  he  can  of  her  dower  in  land,  provided 
■<he  take  the  steps  for  the  protection  of  her  rights  required  by 
law.  This  was  a  great  and  important  change  in  favor  of  the* 
widow,  and  well  justified  the  restrictions  imposed  upon  her  by 
the  statute.  There  is  no  hardship  resulting  from  the  change 
of  the  common  law,  and  the  endowing  her  only  of  the  lands  of 
which  her  husband  dies  seised,  because  she  is  protected  against 
gifts  in  fraud  of  her  dower;  and  if  her  husband  wills  his  real 
estate,  it  is  converted  into  personalty,  of  which  she  is  entitled  to 
her  distributive  share  under  the  statute." 

29.  It  was  at  one  time  held  that  a  convej'ance  by  waj"^  of  mort- 
gage operated  to  divest  dower  under  the  act  of  1784.  The 
husband,  it  was  said,  did  not  die  seised  of  land  which  he  had 
thus  conveyed.'  But  now  by  statute,  dower  is  given  in  lands 
mortgaged,  or  conveyed  in  trust  to  pay  debts,  when  the  husband 
dies  before  foreclosure.* 

30.  If  the  husband  convey  lands  in  his  lifetime,  the  dower  of 
his  wife  therein  is  defeated,  even  though  the  deed  be  not  regis- 
tered until  after  his  death.^  But  a  parol  sale,  though  followed 
by  delivery  of  possession,  does  not  exclude  dower.  According 
to  the  decisions  of  the  Tennessee  courts,  such  a  sale  is  utterly 
void,  and  passes  no  right  nor  title  to  the  vendee.*  And  it  is 
settled,  also,  that  the  claims  of  creditors  are  subordinate  to  the 
right  of  dower.'  So,  also,  the  wife  has  dower  in  lands  levied  on 
before  the  death  of  the  husband,  but  not  sold  during  his  life- 
time, as  neither  the  lien  of  a  judgment  nor  the  leyy  of  an  exe- 
cution operates  to  divest  the  title  or  seisin  of  the  husband  in 
the  sense  contemplated  by  the  statute.' 

31.  The  statute,  as  we  have  seen,  protects  the  dower  interest 

1  Mclver  w.  Cherry,  8  Humph.  713.     See,  alio,  Greer  v.  Chester,  7  Hamph.  77. 

2  Code  Tenn.  (1858,)  p.  473,  ?  2399.     See  ante,  ch.  22,  ?  18. 
9  Chester  v.  Greer,  R  Humph.  26  ;  ante  g  24. 

*  Williams  v.  Dawson,  3  Sneed,  316. 

'  Combs  V.  Young,  4  Yerg.  218;  Williams  r.  Dawson,  8  Snced,  316.  See,  also, 
Reid  V.  Campbell,  1  Meigs,  388. 

'  Rutherford  v.  Read,  6  Humph.  423;  Overton  v,  Perkins,  10  Yerg.  328.  [See 
Rose  B.  Rose,  6  Heisk.  533.  Dower  is  defeated  by  a  conveyance  of  the  husband's 
land  from  a  register  to  an  assignee  in  bankruptcy,  pill  v.  Bowers,  4  Heisk.  272.]  See 
uite,  i  26. 
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of  the  wife  against  conveyances  fraudulently  made  for  the  pur- 
pose of  cutting  off  her  right.*  And  it  is  held  that  the  statute 
applies  in  a  case  where  the  husband  makes  a  voluntary  convey- 
ance to  his  son,  even  though  the  ostensible  object  of  the 
conveyance  be  to  defeat  creditors.^  So  if  the  purchase  be  by  a 
stranger,  and  the  full  consideration  paid,  if  rthe  purchaser  know 
that  the  intention  of  the  vendor  in  making  the  sale  is  to  defeat 
the  dower  of  his  wife,  the  deed,  as  to  her,  will  be  void,  and  she 
may  have  her  dower  in  the  lands.*  But  a  conveyance  of  real 
estate  to  children  is  not  per  se  fraudulent  as  to  his  wife,  because 
no  valuable  consideration  was  paid.  In  order  to  bring  it  within 
the  statute  there  must  be  an  actual  intent  to  defraud  her  in 
making  the  conveyance.  The  terms  of  the  statute  do  not  apply 
to  a  bona  fide  advancement  of  real  estate  to  a  child,  properly 
made  according  to  the  wants  of  the  child,  and  the  condition  of 
the  father's  family  and  property.  Thus,  where  the' husband 
had,  prior  to  his  second  marriage,  settled,  upon  the  younger 
children  of  a  former  marriage  certain  lands,  bj'  parol,  as  a 
reasonable  advancement,  and  shortly  after  his  second  marriage 
conveyed  the  lands  accordingly,  and  the  widow  of  the  second 
marriage  claimed  dower  in  the  lands,  upon  the  ground  that  the 
conveyances  were  without  valuable  consideration,  and  fraudu- 
lent as  to  her,  the  court  disallowed  her  claim,  and  held  the 
transaction  valid.* 

32.  Georgia. — The  act  of  April  24,  1760,  made  it  necessary 
that  the  wife  should  join  her  husband  in  a  conveyance  of  his 
lands  in  order  to  divest  her  dower.*  But  by  an  act  passed  in 
1826  it  is  provided  that  all  conveyances  of  lands  and  tenements 
made  after  the  passage  thereof,  by  the  husband  alone,  during 
the  coverture,  shall  be  legal  and  valid,  and  effectually  convey 
the  entire  premises  therein  described,  except  such  lands  as  the 
husband  became  possessed  of  by  his  interniarriage.'  The  same 
enactment  secures  dower  in  all  lands  of  which  the  husband  died 
seised  and  possessed.     Bj'  an  amendment  adopted  December 

»  Ante,  §  27. 

'  Hughes  V.  Shaw,  Mart.  &  Yerg.  323  ;  London  v,  London,  I  Hnmph.  I. 

'  Brewer  v.  Connell,  1 1  Hnmph.  500. 

'  Mcintosh  V.  Ladd,  1  Hnmph.  439.  And  see  Littleton  v.  Littleton,  I  Dev.  &  Bat 
327. 

«  1  Laws  of  Geo.  (1850,)  by  Prince,  p.  109  ;  Schroeder  v.  Chapman,  10  Goo.  323 ; 
Kait  V.  McCoUum,  28  Geo.  478.     See  ante,  ch.  2,  ?  17. 

•  Cobb's  New  Dig.  p.  171  ;  Ilotchkiss'  Stat.  p.  429,  sub.  4.  [See  Code  of  Ga 
1873,  p.  304,  §  1763.] 
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28th,  1842,  "  all  conveyances  of  real  estate  made  by  any  sheriff, 
or  other  officer,  in  pursuance  of  sale  made  under  execution, 
other  legal  process,  or  order  of  court  in  the  lifetime  of  the  hus- 
band, shall  be  as  good  and  effectual  in  bar  of  the  right  of  dower, 
as  if  the  conveyance  were  made  by  the  husband  himself."' 

33.  Under  the  foregoing  enactments  it  is  held  that  althougli 
a  vendor  of  land  merely  gives  a  bond  to  make  title  on  payment 
of  the  purchase-money,  thus  retaining  in  himself  the  legal  title, 
yet  his  widow  is  not  entitled  to  dower.^  But  an  actual  sale  or 
conveyance  in  the  lifetime  of  the  husband  is  necessary  to 
deprive  the  wife  of  her  right  in  the  land.  The  mere  failure  of 
the  husband  to  sue  for  land  of  which  he  was  once  legally  seised 
during  the  coverture,  until  the  statute  of  limitations  attaches  as 
against  him,  will  not  affect  the  wife,  nor  impair  her  right  when 
she  becomes  discovert.*  So  where  judgments  had  been  recovered 
against  the  husband  prior  to  his  marriage,  but  the  lands  subject 
thereto  were  not  sold  in  his  lifetime,  it  was  held  that  his  widow 
was  dowable  thereof;  that  although  the  judgment  created  a  lien 
thereon,  his  seisin  wa:s  not  divested  until  levy  and  sale  under 
execution  in  the  manner  pointed  out  by  law.  Nor  did  the  fact 
that  the  estate  of  the  husband  was  insolvent  make  any  differ- 
ence as  to  her  rights.^ 

34.  Mississippi. — The  territorial  act  of  December  22d,  1812, 
gave  the  widow  as  her  dower  "one-third  part  of  all  the  lands, 
tenements,  and  hereditaments  of  which  her  husband  died  seised 
and  possessed,  or  had  before  conveyed,  whereof  said  widow  had  not 
relinquished  her  right  of  dower  as  heretofore  provided  for  by 
law."°  This  provision  was  continued  in  force  for  a  number  of 
years  thereafter .'  But  now,  by  statute,  dower -is  restricted  to 
one-third  part  of  the  lands  of  which  the  husband  died  seised 
and  possessed,  or  which  he  had  before  conveyed,  otherwise  than 
in  good  faith,  and  for  a  valuable  consideration.''    It  has  been  held 

»  Cobb's  New  Dig.  p.  179  ;  Hotchkiss'  Stat.  p.  429,  sub.  5. 

i!  Aaron  w.  Bayre,  28  Geo.  107.    [See  Code  Ga.  1882,  g  1763,  a.    Day  ti.  Solomon, 
40  Ga.  32.]     See  ante,  ?  24. 
'  »  Hart  V.  McCollum,  28  Geo.  478. 

*  Green  c.  Causey,-  10  Geo.  435.     [Simons  v.  Latimer,  37  Ga.  490.]     See  ante, 
ch.  28,  ??  29-33. 

«  Dig.  Stat.  Missis.  Ter.  (1816,)  p.  254.     See  ante,  ch.  2.  ?  18.     . 

«  Rev.  Code  Missis.  (1824,)  p.  2.10,  ch.  37,  ?  I  ;  How.  &  Hutch.  Stat.  (1840,)  p. 
351,  ?  41  ;  Hutch.  Missis.  Code,  p.  621,  g  1. 

'  Eev.  Code  Missis.  (1857,)  p.  467,  art.  162.     [See  Pickett «.  Bncknor,  45  Min 
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in  this  State  that  a  sale  on  execution  does  not  divest  the  wife's 
right  of  dower.' 

35.  New  Hampshire. — In  this  State,  also,  the  right  of  dower  is 
restricted  to  the  real  estate  of  which  the  husband  died  seised.* 

36.  Pennsylvania. — The  distinction  between  statutory  dower 
and  dower  at  common  law,  as  existing  in  Pennsylvania,  is  pointed 
out  in  a  previous  chapter.*  It  was  settled  at  an  early  daj'  in 
that  State  that  a  widow  is  not  dowable  of  lands  sold  on  judicial 
process  to  satisfy  an  existing  lien,  whether  the  sale  be  made 
during  the  husband's  lifetime  or  after  his  death  ;  nor  of  lands 
sold  under  a  mortgage  executed  by  the  husband  duriug  cover- 
ture without  the  concurrence  of  bis  wife.  In  other  words,  that 
the  right  of  dower  is  subordinate  to  the  claims  of  creditors  who 
acquire  specific  liens  on  the  estate  anterior  to  the  husband's 
death.  This  was  declared — though  not  decided — to  be  the 
established  doctrine,  in  Graff  v.  Smith,^  as  early  as  1789.  And 
in  Scott  V.  Grosdale,'  determined  in  1791,  where  dower  was 
claimed  in  lands  sold  by  the  sheriff  under  proceedings  on  a 
mortgage  in  the  execution  of  which  the  wife  had  not  joined, 
the  court,  without  waiting  to  hear  counsel  for  the  defence,  dis- 
missed the  application,  remarking  that  "  the  point  had  not  been 
too  long  settled  to  be  stirred  now."  So  in  the  case  of  Reed  v.  Mor- 
rison,* the  court — although  the  case  did  not  call  for  a  direct 
decision  of  the  point — made  these  observations :  "  The  widow's 
right  of  dower,  though  much  respected,  is  liable  to  be  defeated 
by  a  judicial  sale  for  the  payment  of  debts  ;  and  on  a  mortgage 
after  coverture  not  executed  by  the  wife,  by  a  sale  on  judicial 
process,  her  dower  is  defeated."  The  ruling  in  Kirk  v.  Dean,' 
was  to  the  same  effect.  But  if  the  sale  be  not  made  until  after 
the  husband's  death,  then,  as  the  right  of  dower  has  become 
consummate,  although  it  may  be  divested  from  the  lands  by 
force  of  the  sale,  it  will  nevertheless  attach  upon  the  surplus,  if 
any,  and  of  that  she  may  be  endowed.' 

226  ;  Gould  v.  Luckett,  47  Miss.  96 ;  Tucker  v.  Field,  51  Miss.  191.     Dower  has  since 
been  abolished  in  Mississippi.  Ber.  Code  1880,  §  1170.] 

'  Fleeson  ».  Nicholson,  Walker,  247. 

2  New  Hamp.  Comp.  Laws,  (1853,)  ch.  175,  i  3.     [Gen.  Laws  1878,  p.  474.] 

»  Ante,  ch.  20,  §?  18-21. 

*  Graff  i>.  Smith,  1  Dall.  484.  «  Scott  v.  Crosdale,  2  Dall.  127. 

'  Reed  v.  Morrison,  12  Scrg.  &  K.  18,  21.     [See,  also,  Directors  of  the  Poor  v. 
Eoyer,  7  Wright,  146.] 

»  Kirk  V.  Dean,  2  Binn.  347.     See  4  Kent,  42  ;  1  Washb.  Real  Prop.  207,  g  21. 

1  Reed  v.  Morrison,  12  Serg.  &  B.  18,. 21. 
VOL.  I. — 40 
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37.  It  is  to  be  observed  that  except  as  to  statutory  dower/  the 
rule  allowing  dower  to  be  divested  by  judicial  sales  does  not 
appear  to  have  been  established  by  express  enactment,  but  to  be 
the  result,  rather,  of  judicial  construction.''  Indeed,  in  Scott  v. 
Orosdale,  above  referred  to,  the  court  werfe  pressed  with  the  argu- 
ment that  in  the  adjoining  State  of  New  Jersey,  under  a  statute 
similar  to  that  then  in  force  in  Pennsylvania,  the  widow  had 
always  been  held  dowable  as  against  a  mortgage  executed  by  the 
husband  alone.  The  courts,  however,  have  manifested  no  dis- 
position to  extend  the  rule,  and  the  tendency  at  this  day  is  rather 
to  restrict  its  operation.  Thus,  it  has  been  several  times  decided 
that  a  conveyance  or  assignment  to  trustees  for  the  payment  of 
debts,  is  no  impediment  to  dower,*  and  the  rule  is  the  same 
whether  the  assignment  be  voluntary  or  compulsorj*.*  In  Hel- 
frich  V.  Obenmyer,"  the  court  say :  "  We  readily  comprehend 
how  a  sale  on  a  judgment,  a  mortgage,  or  an  order  of  the  Or- 
phans' Court,  passes  the  land  freed  from  dower ;  but  the  reason 
is  not  so  obvious  why  a  sale  under  a  testamentary  power,  created 
in  good  faith,  for  the  benefit  of  creditors,  should  do  so.  It  is 
because  the  law  makes  a  decedent's  land  a  fund  for  the  payment 
of  his  debts,  by  giving  the  creditors  a  lien  on  it,  which  might 
be  enforced  by  judicial  process,  and  would  extinguish  the 
widow's  dower  in  it.  It  would  come  to  the  same  thing  in  the 
end,  and  she  is  consequently  not  injured  by  a  process  substituted 
'by  the  husband  to  produce  exactly  the  same  result.  But  a  sale 
without  any  species  of  legal  constraint,  whether  immediate  or 
remote,  rests  on  a  different  foundation  and  is  attended  with  dif- 
ferent consequences.  Dower  would  be  altogether  insecure  if  the 
husband  might  bar  it  by  a  voluntary  sale  for  payment  of  a 
debt,  however  small,  even  when  incurred  to  serve  for  a  pretext. 
For  that  reason  it  was  ruled  in  Eberle  v.  Fisher,  1  Harris,  526, 
that  a  husband's  assignment  in  insolvency  does  not  divest  his 
wife's  dower  in  the  land,  inasmuch  as  it  was  not,  at  the  time, 
inj\ie  gripe  of  his  creditors.  In  the  present  case  the  husband 
was  free  to  do  with  it  what  he  pleased,  but  always  in  subordina- 

1  Statutory  dower  is  expressly  limited  to  the  lands  "  remaining  after  payment  of  all 
just  debts  and  legal  charges."  Vide  ante,  ch.  20,  JJ  18,  19. 

2  1  Billiard,  Keal  Prop,  id  ed.  p.  151,  ?  16. 

>  Keller  v.  Miqha^l,  2  Yeates,  300;  Helfrich  v.  Obermyer,  15  Pa.  St.  113.  See 
Kreider  v.  Kreider,  1  Miles,  220  ;  1  Washb.  Real  Prop.  207,  ?  21  ;  1  Hilliard,  Keal 
Prop.  2ded.  151,  §  16. 

*  Eberle  v.  Fisher,  13  Pa.  St.  526.      [Lazear  v.  Porter,  6  Norris,  513.] 

s  Helfrich  v.  Obermyer,  15  Pa.  St.  113.   ■ 
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tion  to  the  incipient  estate  of  his  wife.  Had  he  sold  it  himself 
and  paid  his  debts  with  the  price  of  it,  her  dower  would  have 
remained  in  it,  and  his  sale  can  have  no  other  effect  when 
made  by  the  instrumentality  of  trustees  appointed  and  empow- 
ered by  him." 

38.  The  case  of  Eberle  v.  Fisher,*  to  which  illusion  is  made 
in  the  foregoing  opinion,  was  a  proceeding  for  dower  in  lands 
which  had  been  assigned  for  the  benefit  of  creditors  under 
compulsion  of  law :  "  Our  early  legislation,"  the  judge  deliv- 
ering the  opinion  of  the  court  remarks  in  that  case,  "  as  well  as 
many  of  our  early  judicial  decisions,  do  no  honor  to  the  lords 
of  creation.  They  bear  hard  on  the  weaker  sex.  Their  rights 
have  been  held  less  sacred  in  Pennsylvania  than  in  many  of 
the  States  of  this  Union.  For,  myself  I  will  not  be  driven  a 
hair's  breadth  beyond  the  adjudged  cases  against  the  unfor- 
tunate woman  who  has  lost  her  husband.  There  is  no  case  in 
our  books  which  carries  the  extinguishment  of  a  widow's  right 
of  dower  beyond  a  judicial  sale,  and  this  is  not  that ;  this  is  no 
more  than  a  voluntary  conveyance.  The  husband  had  his 
choice  whether  to  lie  in  prison  on  the  ca.  sa.,  or  surrender  his 
property  to  his  creditors  under  the  then  existing  insolvent 
laws.  He  chose  the  latter ;  but  there  is  nothing  in  these  insol- 
vent laws  which  commanded  or  authorized  him  to  surrender 
the  incipient  rights  of  his  wife.  Hence  we  find  that  in  the  case 
of  Shark  v.  Pettit,  1  Yeates,  389,  it  was  ruled  that  where  the 
lands  of  the  husband  whereof  he  is  seised  in  fee  tail  during 
marriage,  are  sold  on  judgments  obtained  against  him,  and  he 
afterwards  sufiFered  a  common  recovery  without  making  his 
wife  a  party,  or  her  executing  the  deed  to  lead  the  uses,  and 
she  survives  him,  she. is  not  barred  of  dower."* 

39.  In  the  foregoing  cases  the  court  assume  as  a  settled 
doctrine,  that  a  voluntary  alienation  by  the  husband  will  not 
defeat  the  wife's  right  of  dower ;  and  they  simply  extend  that 
doctrine  to  assignments  made  for  the  benefit  of  creditors, 
whether  voluntary  or  compulsory.  The  reasoning  in  these 
cases,  ^owever,  is  to  be  understood  as  referring  to  the  common- 
law  right  of  dower;  for,  as  has  been  shown,  statutory  dower  is 
confined  to  lands  of  which  the  husband  died  seised.'  As  to  the. 
former,  the  language  of  the  court  is  in  conformity  to  the 
adjudged  cases;   for  it   has   been  decided,  upon  full   consid- 

>  Eberle  v.  Ksher,  13  Pa.  St.  (1  Harris,)  526.  2  Ibid. 

*  See  ante,  g  37,  and  ch.  20,  H  18.  19. 
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eration  of  the  question,  that  the  widow  is  not  only  dowable, 
under  the  statute,  of  the  lands  of  which  the  husband  died 
seised,  subject,  of  course,  to  the  conditions  and  qualifications 
imposed  thereby,  but  also  at  common  law  of  such  lands  as  he 
has  aliened  in  his  lifetime.'  Nor  does  it  make  any  difference 
whether  the  husband  has  aliened  by  deed,  or  by  contract 
merely.  Dower  was  allowed  in  one  case  where  the  husband's 
contract  for  a  conveyance  was  carried  into  execution  after  his 
death,  under  a  decree  of  the  court.^  And  in  another  case 
dower  was  allowed  to  the  widow  of  the  vendor  where  the  lands 
had  been  sold  by  the  personal  representatives  of  the  vendee  for 
the  payment  of  the  debts  of  the  latter.^ 

40.  Nor  will  a  fraudulent  mortgage  of  the  husband  be  sus- 
tained as  against  the  wife.  This  was  determined  in  Killinger 
V.  Reidenhauer.*  "  In  Pennsylvania,"  said  the  court  in  that 
case,  "  where  lands  are  considered  as  chattels  for  payment  of 
debts,  the  husband's  lands  may  be  levied  on  and  sold,  and  the 
wife  loses  her  dower.  So  here,  a  mortgage  given  by  the  bus-, 
band  will  bind  the  dower  right ;  all  the  interest  may  be  levied 
on,  and  sold  on  a  levari  facias,  without  regard  to  the  wife's  right 
of  dower ;  but  a  mere  voluntary  mortgage,  (much  less  a  fraud- 
ulent one,  made  for  che  purpose  of  defeating  the  inchoate  right 
of  the  wife,)  cannot  bind  her,  for  this  would  be  in  fraud  of  the 
law,  and  in  fraud  of  the  right  accrued  directly  on  the  marriage ; 
initiate  on  the  moment  of  marriage,  consummate  on  the  death 
of  the  husband ;  a  right  much  respected  in  law ;  highly  favored, 
next  to  liberty  and  life." 

In  what  States  the  concurrence  of  the  wife  is  necessary  to  divest  her 

dower. 

41.  In  many  of  the  States  the  rule  of  the  common  law  with- 
holding from  the  husband  the  power,  by  his  individual  act,  to 
defeat  the  right  of  dower  after  it  has  once  attached,  is  retained. 

1  Leinaweaver  v.  Stoever,  1  Watts  &  Serg.  160 ;  Borland  ».  Nichols,  12  Pa.  St.  (2 
Jones,)  42;  Hinnershits  v.  Bernard,  13  Pa.  St.  (1  Hanis,)  518;  Pritts  v.  Ritchey, 
29  Pa.  St.  (5  Casey,)  71.  And  see  Riddlesberger  a.  Mintzer,  7  Watts,  141  ;  In  re 
Drenkle's  Estate,  3  Barr,  377.  In  Pritts  v.  Kitchey,  above  cited,  it  is  sayi :  "  Our 
common  law  dower  exists  only  in  relation  to  land  sold  by  the  husband  without  his  Avife's 
consent ;  and  dower  in  such  case  may  generally  be  very  unjust ;  for  thus  a  widow  may 
be  endowed  of  land  sold  by  her  husband  in  liis  lifetime,  and  yet  share  in  other  estate, 
real  and  personal,  that  may  have  been  obtained  by  the  sale  of  it." 

2  Riddlesberger  v.  Mintzer,  7  Watts,  141  ;  accord.  Covert  ».  Hertzog;  4Barr,  145. 
*  Leinaweaver  v.  Stoever,  1  Watts  &  Serf;.  1 60. 

■•  Killinger  v.  Reidenhaucr,  6  SerR.  &  R.  531,  534.  [McClurg  v.  Swartz,  6  Nor- 
ris,  521  ;  Gilson  v.  Hutchinson,  120  Mass.  27.] 
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This  is  the  case  in  the  following  named  States :  Alabama,'  Ar- 
kansas,'' Delaware,'  Florida,*  Illinois,'  Indiana,"  Iowa,'  Ken- 
tucky,* Kansas,*  Massachusetts,'"  Maine,"  Maryland,"  Michigan," 

>  Clay's  Dig.  p.  172,  ?  3  ;  Code  1852,  §  1354  ;  Allen  o.  Allen,  4  Ala.  556.  [Code 
of  Ala.  1876,  p.  578.     See  Irvine  v.  Armisteud,  46  Ala.  363.] 

'  Rev.  Stat.  Ark.  p.  336,  §  1  ;  Dig.  Stat.  Ark.  (1858,)  p.  451,  J  I.  [Rev.  Stat. 
Ark.  1874,  p.  455.  See  Tate  v.  Jay,  31  Ark.  576.]  Menifee  v.  Menifee,  3  Eng.  9  ; 
Crittenden  v.  Johnson,  6  Eng.  94  ;  Crittenden  v.  Woodruff,  Ibid.  82. 

»  Act  of  1816  ;  Laws  of  Del.  (1829,)  p.  167,  §  2  ;  Del.  Code  (1852,)  oh.  87,  |  1. 
[Rev.  Code  1874,  p.  533.]  The  Act  of  1816  contained  a  proviso  that  nothing  therein 
contained  should  be  construed  qr  taken  to  affect  or  destroy  any  lien  or  incumbrance 
existing  before  its  passage.  In  Brinckloe  v.  Brinckloe,  decided  in  1821,  it  was  held 
that  debts  contracted  prior  to  the  passage  of  the  act  had  preference,  under  this  proviso, 
to  the  widow's  right  of  dower.  Laws  of  Del.  (1829,)  p.  167,  note.  But  this  doctrine 
was  afterwards  overruled  in  Griffin  v.  Reece,  I  Barring.  508,  where  it  was  held  that 
a  debt  contracted  before  the  passage  of  the  act  is  not  a  "lien"  or  "incumbrance," 
within  the  meaning  of  those  terms,  as  there  employed.    See  ante,  ch.  2,  JJ  11,  12. 

*  Thompson's  Dig.  p.  184,  §  1.  [McClellan's  Dig.  1881,  p.  475.  See  McMahon 
V.  Russell,  17  Fla.  698.] 

'  Rev.  Stat.  111.  ch.  34,  g  1  ;  Stat.  111.  (1858,)  vol.  i.  p.  151,  ?  1.  [Kurd's  Rev. 
Stat.  1880,  p.  425.  See  Boyles  v.  McMnrphy,  55  111.  236.]  Sisk  v.  Smith,  I  Gilm. 
503  ;  Gold  V.  Ryan,  14  111.  53. 

«  1  Rev.  Stat.  (1852,)  ch.  27,  ?  35.  [Rev.  Stat.  1881,  §  2491,  8499.  Verry  u. 
Robinson,  25  Ind.  14  ;  McCormick  v.  Hunter,  50  Ind.  186.  See  Armstrong  v.  Mc- 
Laughlin, 49  Ind.  370  ;  May  v.  Fletcher,  40  Ind.  575  ;  Bowcn  v.  Preston,  48  Ind. 
367.  Under  the  Indiana  statute  the  inchoate  interest  of  a  married  woman  becomes 
vested  in  any  land  which  is  sold  at  judicial  sale,  under  proceedings  against  the  husband, 
in  the  same  manner  as  if  be  had  died,  and  she  may  have  an  immediate  partition  to  set 
apart  her  one-third  interest.  Rev.  Stat.  1881,  ?  2508  ;  Jackman  v,  Nowling,  69  Ind. 
188  ;  Taylor  v.  Stockwell,  66  Ind.  506  ;  HoUenback  V.  Blackmore,  70  Ind.  234.  A 
conveyance  by  a  register  in  bankruptcy  to  an  assignee,  has  the  same  effect.  Roberts  v. 
Shroyer,  68  Ind.  64  ;  McCracken  v.  Kuhn,  73  Ind.  149  ;  Ketchum  v.  Schickitanz,  Id. 
137.]     McMahan  ji.  Kimball,  3  Blackf.  1  ;  Rank  v.  Hanna,  6  Ind.  20. 

1  Revision  of  1860,  g  2477.  [McLain's  Stat.  1880,  vol.  i.  p.  653.  See  Huston  v. 
Seeley,  27  Iowa,  183;  Moorney  v.  Maas,  22  Iowa,  380;  Mead  v.  Mead,  39  Iowa, 
28.]     See  ante,  ch.  2,  ?  36.  , 

»  Rev.  Stat.  Ky.  (1852,)  p.  393,  ?  3.  [Rev.  Stat.  Ky.  1873,  p.  527.  See  Me- 
lone  V.  Armstrong,  2  Rodman,  248.]     Stanton's  Rev.  vol.  ii.  p.  23,  J  3. 

'  Comp.  Laws  Kansas,  (1862,)  p.  478,  ^  1.  [Dower  has  since  been  abolished  in 
Kansas.     Comp.  Laws  1879,  p.  380,  §  28.] 

1°  Rev.  Stat.  (1836,)  ch.  60,  §  1.  See,  also,  p.  471,  ?  53  ;  Gen.  Stat.  Mass.  (I860,) 
p.  469,  2  1.  [Pub.  Stat.  Mass.  1882,  p.  740.  Walsh  v.  Wilson,  130  Mass.  124.] 
Stinson  v.  Sumner,  9  Mass.  149. 

"  Rev?  Stat.  (1857,)  ch.  103,  ?  1.  [Rev.  Stat.  1871,  p,  756.]  Drummond  i>. 
Drummond,  40  Maine,  35. 

'2  1  Dorsey's  Laws,  701,  ?  1" ;  1  Maryl.  Code,  (I860,)  p.  325,  §  5  ;  p.  327,  |  11. 
[Rev.  Code  Md.  1878,  p.  397.  See  Price  v.  Hobbs,  47  Md.  359.]  Mildred  v.  Neil, 
2  Bland,  354  ;  Kwings  v.  Ennols,  Ibid.  356  ;  Bowie  v.  Berry,  3  Md.  Ch.  Decis.  359; 
Steuart  v.  Beard,  4  Md.  Ch.  Decis.  319. 

"  2  Comp.  Laws  Mich.  (1857,)  p.  850.  [Comp.  L,  Mich.  1871,  p.  1359.]  May 
V.  Bumney,  I  Mann.  I. 
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Missouri,'  Minnesota,^  New  York,'  New  Jersey,*  Ohio,*  Oregon,' 
Rhode  Island,^  South  Carolina,^  Virginia,*  Wisconsin."*  And  the 
law  is  the  same  in  the  District  of  Columbia."  The  statutes 
above  cited  have  reference  to  legal  estates  held  by  the  husband 
during  the  coverture.  Where  he  is  possessed  of  an  equitable 
estate,  only,  he  may  transfer  it  at  any  time  before  his  death,  dis- 
charged from  the  incumbrance  of  dower.'^ 

The  husband  may  complete  contract  of  sale  made  prior  to  the 

marriage. 

42.  It  is  shown  in  a  previous  chapter,  that  where  the  husband 
has  sold  the  lands  before  the  date  of  his  marriage,  he  may  con- 
vey them  after  the  marriage,  in  execution  of  the  contract,  free 
from  dower." 

Husband  can  not  defeat  dower  in  equity  of  redemption  of  mortgage 
executed  during  the  coverture. 

43.  In  the  case  of  Swaine  v.  Peerine,"  the  wife  had  joined  with 

'  Misso.  Rev.  Stat.  (1845,)  ch.  54,  §  1.  [Gen.  Stat.  1879,  vol.  i.  p.  363.]  See 
ante,  ch.  2,  J  31.  Where  lands  had  been  sold  under  execation,  in  1827,  on  a  judg- 
ment rendered  in  1824,  it  was  held,  that  under  the  law  then  in  force,  the  right  of 
dower  was  defeated,  although  the  husband  died  after  the  repeal  of  the  law,  and  the 
passage  of  a  statute  giving  dower  in  all  lands  of  which  the  husband  was  seized  during 
the  coverture.  Kennedy  «.  Misso.  Ins.  Co.,  11  Misso.  204.  See,  also,  Hornsey  v. 
Casey,  21  Misso.  545 ;  Stone  v.  Stone,  18  Misso.  389  ;  Davis  v.  Davis,  5  Misso.  183. 
[See  Mount  v.  Valle,  19  Mo.  621.] 

'  Kev.  Stat.  Min.  (1858,)  p.  407,  J  1.  [Dower  has  since  been  abolished  in  Min- 
nesota by  Act  of  March  9,  1875.  Laws  of  1875,  p.  74.  See,  however,  Act  of  March 
2,  1876.     Laws  of  1876,  p.  55.] 

•■3  Kev.  Stat.  N.  Y.  5th  ed.  p.  31,  §  1.  [Eev.  Stat.  N.  Y.  1882,  p.  2197.  See 
Harrison  v.  Peck,  56  Barb.  251.] 

*  Kev.  Stat.  1847,  ch.  4,  g  1  I  Nixon's  Dig.  p.  209,  ?  1.  [Eev.  Stat.  1877,  p. 
320.]     Yeo  V.  Mercereau,  3  Harr.  387  ;  Lloyd  v.  Conover,  1  Dutch.  47.     [See  Hays 

■  i>.  Whitall,  13  N.  J.  Eq.  241.] 

«  Rev.  Stat.  (1854,)  ch.  39,  J  1  ;  1  Swan  &  Critchf.  p.  516,  §  1.  [Rev.  Stat.  Ohio, 
1880,  vol.  i.  p.  1048.] 

'  Stat.  Oregon,  (1855,)  p.  405,  g  1.     [Gen.  Laws  1874,  p.  584.] 

'  Eev.  Stat.  (1857,)  ch.  202,  ^  ;  P-  337,  I  l"-     [P"l>-  Stat.  1882,  p.  637.] 

*  Stat.  S.  C.  vol.  iv.  p.  742;  1  Brev.  Dig.  p.  268,  tit.  67.  [Eev.  Stat.  1873,  p. 
420.]     Avant  v.  Robertson,  2  McMuUan,  215. 

9  Code  of  Va.  (1849,)  p.  474,  J  1.  [Rev.  Code  1873,  p.  853.]  Maoauley  v. 
Dismal  Swamp, Land  Co.,  2  Eob.  Va.  507  ;  Higginbothara  v.  Cornwell,  8  Gratt.  83, 

10  Eev.  Stat.  Wis.  (1858,)  p.  545,  I  1.     [Eev.  Stat.  1878,  p.  626.] 

"  Eev.  Code  Dist.  Col.  ch.  49,  J  1. 

u  See  ante,  ch.  20,  ?  J  45-49,  where  the  authorities  upon  this  subject  are  collected  ;  also, 
eh.  19,  ?  25. 

•«  Ch.  28,  U  15-21.     See,  also,  ch.  19,  ?§  29-35. 

"  Swaine  ».  I'erine,  5  John.  Ch.  482,  490. 
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her  husband  in  the  execution  of  a  mortgage  upon  his  lands. 
Subsequently  the  husband  released  the  equity  of  redemption, 
the  wife  not  being  a  party  to  the  release.  It  was  held  that  she 
was  not  thereby  barred  of  her  claim  of  dower  in  the  equity  of 
redemption.  "  The  plaintiff,"  said  the  chancellor,  "was  no 
party  to  that  release,  and  her  right  of  dower  in  the  equity  of 
redemption  could  not,  therefore,  be  affected  by  it,"  A  like 
decision,  upon  a  similar  state  of  facts,  was  made  in  Kentucky.' 

Sale  of  equity  of  redemption  on  execvMon  against  the  husband. 

44.  Where  the  husband  and  wife  join  in  the  execution  of  a 
mortgage  of  the  husband's  lands,  and  the  equity  of  redemption 
is  afterwards  levied  on  and  sold  under  execution  against  the 
husband,  the  right  of  the  wife  to  be  endowed  is  not  thereby 
impaired,  but  may  be  asserted  against  the  lands  in  the  hands 
of  the  purchaser.''  Otherwise  the  husband,  by  creating  an 
indebtedness  against  himself,  might  do  indirectly  that  which 
the  law  does  not  permit  him  to  do  directly. 

Mechanic's  lien.  , 

45.  It  sometimes  becomes  a  question  whether  the  lien  of 
mechanics  and  material  men  acquired  under  the  statutes  of  the 
different  States,  for  labor  performed  and  material  furnished  in 
erecting  buildings  on  the  land  of  the  husband  during  the  cover- 
ture, is  superior,  or  subordinate  to  the  right  of  dower.  Although 
there  is  some  diversity  of  opinion  upon  the  subject,  the  weight 
of  authority  is  with  the  dowress.  In  Kentucky,'  the  courts  have 
held  adversely  to  her  claim;  but  in  Indiana,*  Illinois,"  Massa- 
chusetTis,"  and  Virginia,'  the  rule  is  otherwise  settled,  and  the 
right  of  dower  is  held  to  override  the  lien  of  the  mechanic  and 
the  material  man.     "  Hers  is  the  elder  lien,"  say  the  court  in 

'  Harrow  v.  Johnson,  3  Met.  (Ky.)  K.  578.  See,  also,  Simonton  v.  Gray,  34  Maine, 
50  ;  Lund  i>.  Woods,  1 1  Met.  566  ;  Van  Duyne  v.  Thayre,  19  Wend.  162  ;  4  Kent,  44  ; 
ante,  eh.  28,  §g  26-28. 

«  Harrison  v.  Eldridge,  2  Halst.  392  ;  Barker  v.  Parker,  17  Mass.  564  :  4  Kent;  45  ; 
See,  also,  Rev.  St.  Mass.' 1836,  p.  471,  I  53. 

"  Nazareth  Inst.  v.  Lowe,  1  B.  Mon.  257. 

*  Pifer  V.  Ward,  8  Blackf.  252  ;  Bishop  v.  Boyle,  9  Ind.  169.  [Mark  v.  Murphy, 
76  Ind.  534.] 

5  Shaefcr  v.  Weed,  3  Gilm.  511  ;  Gove  v.  Gather,  23  III.  634. 

•  Van  Vronker  v.  Eastman,  7  Met.  157. 

1  laege  v.  Bossieux,  15  Gratt.  83.     Sco,  also,  Choteau  v.  Thompson,  2  Ohio  St.  114. 
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Bishoj.)  V.  Boyle;  "  the  mechanic  bestows  his  labor  with  a  knowl- 
edge of  her  prior  right  in  the  real  estate,  and  he  knows  the 
house  he  is  building,  as  brick  is  added  to  brick,  and  nail  after 
nail  is  driven,  becomes  real  estate.  He  can  protect  himself  by 
security  or  not  venture.    She  is  passive  and  can  do  nothing." 

Forfeiture  by  reason  of  the  husband^ s  crime. 

46.  By  the  ancient  law  of  England  the  wife  of  a  person 
attainted  of  treason  or  felony  could  not  be  endowed.'  This 
harsh  rule  was  mitigated  by  the  1  Ed.  VI.  chapter  12,  which 
enacted :  "  That  albeit,  any  person  or  persons  of  what  estate, 
condition,  oi*  degree  he  or  they  be,  shall  hereafter  fortune  to  be 
attainted,  convicted  or  outlawed  of  any  treason,  petit  treason, 
misprision  of  treason,  murder,  or  felony  whatsoever,  yet  that 
notwithstanding  every  woman  that  is  or  shall  fortune  to  be  wife 
of  the  person  so  attainted,  convicted,  or  outlawed,  shall  be 
endowable  and  enabled  to  demand,  have,  and  enjoy  her  dower  in 
like  manner  and  form,  as  though  her  husband  had  not  been 
attainted,  convicted,  or  outlawed;  any  statute,  law,  usage,  or 
custom  to  the  contrary  in  any  wise  notwithstanding."^  But  by 
the  5th  and  6th  of  the  same  king,  chap.  11,  the  forfeiture  of  dower 
was  partially  revived,  it  being  enacted  :  "  That  the  wife  or  wives 
whose  husband  or  husbands  hereafter  shall  be  attainted  of 
treasons  specified  in  this  act,  or  of  any  other  treasons,  whatsoever 
they  be,  shall,  in  no  wise  be  received  to  ask,  challenge,  demand, 
or  have  dower  of  any  of  the  lands,  tenements,  or  hereditaments 
of  any  the  person  or  persons  to  be  attainted  of  treason  as  is 
aforesiaid,  during  the  time  said  attainder  is  in  force."^  The 
words  of  this  act  being  general  were  construed  to  exclude  the 
wife  as  well  in  cases  of  petit  as  of  high  treason.*  But  in  the 
case  of  certain  modern  treasons  relating  to  coins,  the  forfeiture 
of  dower  is  expressly  saved.* 

47.  Upon  the  ground,  probably,  that  the  forfeiture  of  dower 
on  attainder  was  by  reason  of  the  disinherison  of  the  issue,'  it  is 
said   in   Littleton,  section   55,  to   have   been   the  opinion   of 

'  Perk.  sec.  308,  387  ;  Fitzh.  N.  B.  150;  Gilb.  Uses,  402  ;  Staund.  P.  C.  book  3, 
oh.  3;  Brit.  eh.  110. 
2  Sec.  17.  "  Sec.  13. 

*  Co.  Litt.  37,  a.,  392,  b.;  Staund.  PI.  Cor.  195. 

Stat.  5  Eliz.  ch.  11  ;   18  Eliz.  ch.  1  ;  8  &  9  W.  III.  ch.  26  ;   15  &  16  Geo.  11.  ch.  28. 

•  Set  SaT.  54. 
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Vavisor,  that  if  a  man  seised  of  land  committed  felony,  and 
after  aliened,  and  after  was  attainted,  the  wife  should  have  a 
good  action  of  dower  against  the  feoffee,  although  not  if  it 
escheated  to  the  king  or  to  the  lord.  If  this  point  be  law,  it 
might  be  expected  to  be  applicable  to  treason  to  this  day,  but 
Lord  Coke  denies  this  section  to  be  Littleton's  and  adds,  that 
"  it  is  clear  in  law  that  the  wife  at  the  common  law  should  not 
have  been  endowed  against  the  feoffee.  For  to  deter  and  retain 
men  from  committing  of  treason  or  felony,  the  law  hath 
inflicted  five  punishments  upon  him  that  is  attainted  of  treason 
or  felony."  He  then  enumerates  these  punishments,  and  among 
them  the  loss  of  his  wife's  dower,  and  adds:  "So  as  the  woman 
shall  lose  her  dower,  as  well  against  the  feoffee,  as  against  the 
lord  by  escheat.  And  so  it  was  resolved  in  a  writ  of  dower 
brought  by  Mary  Gates,  late  wife  oif  John  Gates,  who,  after  the 
coverture  had  infeoffed  Wiseman  in  fee,  and  after  committed 
high  treason,  and  was  thereof  attainted,  that  the  wife  should 
not  be  endowed  against  the  feoffee,  and  in  .that  case  it  was 
resolved  that  so  it  was  at  the  common  law  in  case  of  felony.'" 
48.  In  the  report  of  Gates  v.  Wiseman  by  Dyer,  he  comments 
upon  the  words  of  the  statute  5  and  6  Ed.  VI.  ch.  11,  "  that  the 
wife  of  any  man  attainted  of  any  manner  of  treason  whatsoever, 
shaU,  in  no  wise  be  received  to  ask,  challenge,  demand,  or  have  dower 
of  any  of  her  husband's  lands  during  the  force  of  that  attainder.  .  .  . 
And  yet  note  the  case  above,  that  the  lands  aliened  before  the 
treason  committed,  were  never  subject  to  any  forfeiture  or  es- 
cheat, as  in  the  case  of  Vavisor,  at  the  end  of  the  chapter  of 
dower  in  Littleton  ;  and  therefore  A.  Browne,  serjeant,  was 
very  angry  with  the  above  judgment.'"*  This  judgment,  how- 
ever, is  confirmed  by  th6  decision  in  Maynye's  case.^  Maynye, 
seised  of  lands  in  fee,  made  a  feoffment  to  a  stranger,  committed 
treason,  and  was  attainted  thereof,  and  had  a  charter  of  pardon, 
and  died.  It  was  moved  by  Plowden  in  the  Exchequer,  if  the 
,wife  of  Maynye  should  have  dower  against  the  feoffee ;  and  per 
Manwood,  C.  B. :  "By  reason  of  this  attainder,  dower  can  not 
accrue  to  the  wife,  for  her  title  begins  by  the  intermarriage,  and 
ought  to  continue  and  be  consummated  by  the  death  of  the 
husband,  which  can  not  be  in  this  case,  for  the  attainder  of  the 

'  Co.  Litt.  41,  ».;  Gates  v.  Wispman,  Dy.  140,  b.;  Beuloe  &  Dal.  55,  a.,  s.  o. 
2  Gates  V.  Wiseman,  Dyer,  140,  b. 
*  MayD'''e'8  case,  1  Leon.  3. 
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husband  hath  intelrupted  it,  as  in  the  case  of  elopement,  and 
this  attainder  is  an  universal  estoppel,  and  doth  not  run  in 
privity  only  betwixt  the  wife  and  him  to  whom  the  escheat 
belongs,  but  every  stranger  may  bar  her*  of  her  dower  by  reason 
thereof,  for  by  the  attainder  of  her  husband  the  wife  is  disabled 
to  demand  dower  as  well  as  to  demand  his  inheritance ;  and  he 
cited  the  resolution  of  all  the  justices  of  England  in  the  case  of 
the  Lady.  Gates,  4  Ma.,  Dyer,  140." 

49.  When,  however,  after  the  attainder  of  treason,  the  hus- 
band procures  a  charter  of  pardon,  his  wife  will,  it  seems,  be 
dowable  of  all  lands  of  inheritance  of  which  he  becomes  seised 
after  the  charter  of  pardon ;  "  for,"  as  Perkins  observes,  ''  al- 
though she  was  his  wife  at  the  time  of  the  attainder,  yet  the 
issue  which  the  husband  might  have  had  by  her,  after  the  pur- 
chase of  his  charter  of  pardon,  is  inheritable.'"  But  notwith- 
standing the  charter  of  pardon,  the  wife  has  been  held  not 
dowable  of  the  lands  which  the  husband  had  before  its  date; 
afid  even,  as  it  seems,  though  such  lands  descended  to,  or  were 
purchased  by  him  in  the  interval  between  the  attainder  and 
the  pardon."  In  Maynye's  case,  before  cited,  Chief  Baron  Man- 
wood,  observed  :  "  The  pardon  doth  not  help  the  matter,  for  the 
same  extends  but  to  the  life  of  the  offender,  but  doth  not  take 
away  the  attainder,  by  which  she  is  barred  to  demand  dower 
during  the  said  attainder  in  force.'"  This  observation,  how- 
ever, if  the  cases  above  cited  are  to  be  received  as  law,  appears 
to  be  too  general  in  its  language. 

50.  But  if  the  heir  succeeded  in  reversing  the  attainder  by 
writ  of  error,  the  wife  was  thereby  rendered  dowable ;  and 
though  before  the  treason  committed,  the  baron  had  levied  a 
fine  with  proclamations,  and  five  years  had  passed  before  the 
reversal,  she  might,  nevertheless,  maintain  her  right ;  for 
during  the  attainder  she  could  not  assert  any  claim,  and  she 
had  no  means  .of  reversal,  and  the  action  and  right  of  dower 
accrued  to  her  after  reversal  of  the  attainder.* 

51.  The  English  law  upon  this  subject  was  never  adopted  in 
this  country  to  any  considerable  extent."    The  Vermont  statute 

'  Perk.  sec.  387.  And  see  Bro.  Escheat,  pi.  27,  s.  P.,  as  to  felony  before  the  Stat. 
1  Ed.  VI.  ch.  12. 

*  Bro.  Escheat,  pi.  27,  as  to  felony  before  the  statute. 
»  Maynye's  case,  1  Leon.  3. 

*  See  Menvil's  case,  13  Co.  19,  416  ;  Moor,  639,  s.  c;  stated,  also,  in  Bartholo- 
mew V.  Belfield,  2  Bulstr.  244,  245  ;  Park,  Dow.  217-22  ;  2  Bl.  Com.  131. 

«  See  Stearns'  Real  Act.  287,  2d  ed. 
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of  1779  contained  a  proviso  "  that  this  law  doth  not  extend  to 
the  widows  of  those  that  have,  or  may  be,  guilty  of  treason.'" 
And  in  Kentucky,  prior  to  the  act  of  1796,  the  conviction  of  a 
person  charged  with  treason  or  felony,  worked  a  forfeiture  to 
the  commonwealth  of  all  the  estate  of  the  offender.^  But  the 
proviso  in  the  Vermont  statute  above  quoted  was  omitted  in 
subsequent  revisions  of  the  laws  of  that  State;  and  in  Ken- 
tucky by  the  statute  of  December  17,  1796,  it  was  enacted  that 
conviction  of  treason  or  felony  should  be  no  cause  of  forfeiture 
of  dower.'  During  the  war  of  the  American  Revolution  the 
legislatures  of  several  of  the  States  passed  laws  confiscating  the 
property  within  their  respective  jurisdictions,  of  such  indi- 
viduals as  adhered  to  the  public  enemies.  But  it  appears  in 
every  instance  in  which  the  question  was  made  that  the  courts 
held  the  dower  right  of  the  wife  to  be  not  impaired  by  the  con- 
fiscation or  sale  of  the  husband's  estate  under  those  acts.  This 
point  was  decided  in  South  Carolina  as  early  as  in  1789,*  and 
again  in  1796;°  and  in  Massachusetts  iii  1812.*  It  has  also 
been  determined  in  New  York,'  in  Pennsylvania,*  and  a  ruling 
made  in  Connecticut  is  in  harmony  with  this  current  of  author- 
ity.' The  spirit  of  these  cases  is  decide'dly  condemnatory  of  the 
stern  and  inhuman  policy  of  the  English  laws,  which  inflicted 
upon  the  wife,  punishment  for  the  husband's  crime.  •  "  By  the 

1  Passed  Feb.  Sessions,  1779  ;  Verm.  State  Papers,  360 ;  ante,  eh.  2,  g  22. 

2  Bankins  v.  Rankins,  6  Mon.  535  ;  Stat.  Law  Ky.  (1834,)  vol.  i.  p.  532,  note. 
»  1  Litt.  466 ;  Statute  Law  Ky.  (1834,)  vol.  i.  p.  531,  J  43. 

*  Mongin  v.  Baker,  1  Bay,  73. 

'  Wells  V.  Martin,  2  Bay,  20.     See,  also,  Collins  v.  Eincaid,  Ibid.  536. 

<  Sewall  V.  Lee,  9  Mass.  363. 

'  Palmer  v.  Horton,  1  John.  Cas.  27 ;  accord.  Hogle  v.  Stewart,  8  John.  81.  In 
New  York,  after  the  decision  in  Palmer  v.  Horton,  an  act  was  passed  to  the  follow- 
ing effect :  "  No  widow  whose  husband  was  convicted  and  attainted  of  adhering  to 
the  enemies  of  this  State,  in  and  by  the  act  entitled  '  An  act  for  the  forfeiture  and  sale 
of  the  estates  of  persons  who  have  adhered  to  the  enemies  of  this  State,  and  for  declaring 
the  sovereignty  of  the  people  of  this  State,  in  respect  to  all  property  within  the  same  ;' 
and  no  widow  whose  husband  was  convicted  in  pursuance  of  the  act  aforesaid,  in  the 
supreme  court  of  judicature,  or  at  any  court  of  oyer  and  terminer,  or  general  or  quarter 
sessions  of  the  peac^,  of  all  or  either  of  the  offences  in  the  said  act  specified,  shall  be 
endowed  of  any  lands  whereof  the  husband  was  seised  at  the  time  of  such  conviction, 
or  at  any  time  before :  Provided  always.  That  nothing  in  this  act  contained  shall  be 
construed  to  affect  the  claims  of  any  such  widow,  whose  husband  died  before  the  parsing 
of  this  act."  Act  of  Feb.  20,  1806,  1  Laws  of  N.  Y.  (1813,)  p.  60,  ch.  17. 

'  Cozens  v.  Long,  2  Penn.'  764. 

»  Cornwall  V.  Hoyt,  7  Conn.  420. 
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rigor  of  the  ancient  feudal  system,"  says  Parsons,  Chief  Justice, 
in  Sewall  v.  Lee,'  "  the  wife  of  an  attainted  traitor  or  felon  lost 
her  dower ;  and  this  severity  was  admitted  to  induce  the  hus- 
band to  abstain  from  those  crimes,  from  a  consideration  that 
his  wife,  as  well  as  his  heirs,  must  suffer  for  his  offence.  But  to 
this  rigor  the  genius  and  temper  of  our  laws  are  abhorrent." 

52.  In  several  of  the  States  the  wife  is  protected  by  express 
statute  against  the  consequences  of  the  husband's  crime.  In 
New  Jersey  an  act  passed  in  1796,  and  still  in  forc,e,  provides 
that  dower  shall  not  be  barred  by  the  conviction  of  the  husband 
of  any  offence  against  the  State."  So  in  Missouri,^  Arkansas,* 
and  Kansas,'  it  is  declared  that  no  crime  of  the  husband  shall 
prejudice  the  right  of  dower,  nor  preclude  the  wife  from  the 
recovery  thereof.  The  New  York  statute  of  17.87  contained  the 
following  provision :  "  The  wife  of  every  person  who  shall  here- 
after be  attainted,  convicted,  or  outlawed  of  any  treason,  petty 
treason,  misprision  of  treason,  murder  or  felony  whatsoever, 
shall  be  endowable  and  enabled,  if  she  survive  her  husband,  to 
demand,  have,  and  enjoy  her  dower,  in  like  manner  and  form 
as  if  her  husband  had  not  been  convicted  or  outlawed."*  Ref- 
erence has  already  been  made  to  the  Kentucky  statute  of  1796, 
to  the  same  effect.'  By  the  North  Carolina  act  of  1779,  also, 
dower  was  saved  in  confiscated  lands.' 

53.  It  is  expressly  declared  in  the  Constitution  of  the  United 
States,  that  "  no  attainder  of  treason  shall  work  corruption  of 
blood,  or  forfeiture,  except  during  the  life  of  the  person  at- 
tainted."' This  provision  would  seem  to  inhibit  any  attempt, 
at  least  on  the  part  of  Congress,  to  visit  upon  the  wife,  any  more 
than  upon  the  heirs  of  the  offending  party,  the  consequences  of 
his  crime.     Where,  therefore,  a  forfeiture  of  the  estate  of  the 


•  Sewall  V.  Lee,  9  Mass.  363,  367.  See,  also,  Stearns'  Real  Act.  287 ;  I  Washb. 
Real  Prop.  194.  195,  ?  2. 

2  Act  of  1796,  I  75;  Paterson,  p.  221  ;  Laws  of  New  Jersey,  (1821,)  p.  263; 
Rev.  Stat.  1847,  p.  284. 

8  Rev.  Statutes  Misso.  (1845,)  p.  431,  ?  8. 

«  Rev.  Stat.  1838,  p.  338,  ?  16  ;  Dip.  Ark.  Stat.  (1858,)  p.  453,  g  16. 

6  Comp.  Laws  Kansas,  (1862,)  p.  478,  ?  8. 

«  Act  of  Jan.  26,  1787,  ?  10;  1  Laws  of  N.  Y.  (1813,)  p.  59.  This  is  substan- 
tially a  re-enactment  of  1  Edw.  VI.  ch.  12,  J  17.  See,  also,  1  N.  Y.  Rev.  Stat.  742,  J  16. 

T  Ante,  2  51. 

«  1  Laws  N.  C.  p.  391,  ch.  153. 

■  Art.  3,  sec,  3,  sub.  1. 
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husband  occurs  during  the  coverture  under  an  enactment  con- 
forming to  this  constitutional  provision,  it  would  seem  clear 
that  the  right  of  the  wife  to  be  endowed  after  the  husband's 
death,  will  not  be  impaired.  The  seisin  of  the  husband  is  not 
'  thereby  divested ;  he  is  simply  deprived  of  the  right  of  enjoy- 
ment during  the  term  of  his  natural  life ;  and  the  estate  descends 
at  his  death,  to  his  legal  representative,  charged  with  the  inci- 
dont  of  dower  which  had,  attached  previously  to  the  forfeiture. 
But  if  a  forfeiture  were  duly  established  before  the  marriage,  a 
grave  question,  might  then  arise  with  respect  to  the  wife's  right 
of  dower.  For  in  such  case  the  husband  would  be  virtually 
stripped  of  any  present  freehold  estate  in  the  land  ;  and  the 
government,  or  its  grantee,  would  be  invested  with  an  estate 
therein  for  the  term  of  the  husband's  life.  And  as  it  is  an  estab- 
lished principle  that  in  order  to  confer  the  right  of  dower,  the 
husband  must  have  a  present  freehold  interest,  as  well  as  an 
estate  of  inheritance  in  the  lands,  it  would  seem  to  follow  that 
in  such  case,  no  right  of  dower  would  attach  upon  the  forfeited 
estate.' 

54.  In  none  of  the  American  States  does  treason  or  felony 
work  corruption  of  blood.  The  constitutions  of  Pennsylvania, 
J)elaware,  and  Kentucky  declare  that  there  shall  be  no  forfeiture 
for  treason  except  for  the  life  of  the  offender  ;  that  of  Maryland 
that  there  ought  to  be  no  forfeiture  except  in  cases  of  treason  or 
murder ;  in  South  Carolina  that  there  shall  be  no  forfeiture  of 
lands  for  treason,  of  persons  who  die  without  having  been  at- 
tainted ;  and  forfeiture  for  felony  is  expressly  abolished.  In 
Ohio  it  is  declared  that  no  conviction  shall  work  corruption  of 
blood,  or  forfeiture  of  estate.  In  other  States  forfeiture  is  be- 
lieved to  be  abolished,  either  expressly  or  by  strong  implica- 
tion." 


'  See,  ante,  ch.  15. 

>  Bawle's  note,  Wms.  Beal  Prop.  103. 


CHAPTER  XXX. 

DOWER  WJIERE  THE  WIFE  HAS  JOINED  IN  A  CONVEYANCE 
FRAUDULENT  AS  TO  CREDITORS. 

1.  It  is  a  question  upon  which  the  cases  are  not  entirely 
agreed,  whether  the  wife  shall  have  dower  where  she  has  joined 
her  husband  in  a  conveyance  fraudulent  as  to  creditors,  and  the 
creditors  have  afterwards  avoided  such  conveyance.  The 
weight  of  authority,  however,  appears  to  support  the  claim  to 
dower  in  such  case. 

2.  In  the  Manhattan  Company  v.  Evertson,'  one  G.  B.  Evert- 
son  and  his  wife  had  joined  in  a  mortgage  of  certain  lands  to 
the  complainants  in  1824.  In  1827  they  made  absolute  convey- 
ances of  the  same  premises  to  J.  R.  Evertson,  their  son ;  he,  at 
the  same  time,  executing  a  separate  declaration  of  trust,  among 
other  things,  to  sell  the  lands,  and  after  paying  the  incum- 
brances thereon,  lo  pay  one  J.  Emott  $1500.  Afterwards  the 
lands  became  subject  to  other  incumbrances,  both  by  judgment 
and  mortgage,  against  G.  B.  Evertson,  the  grantor  in  the  deeds. 
Upon  proceedings  in  foreclosure  by  the  Manhattan  Company, 
on  their  mortgage,  there  remained,  after  satisfying  the  decree,  a 
surplus  of  about  $8000,  for  distribution.  It  was  insufficient  to 
pay  all  the  liens  upon  the  premises,  and  G.  B.  Evertson  having 
deceased,  the  question  arose  whether  his  widow  was  entitled  to 
be  endowed  of  the  surplus.  Upon  this  point  the  vice-chancellor 
held  as  follows  :  "  Mrs.  Evertson,  the  widow  of  G.  B.  Evertson, 
is  not  entitled  to  dower  ip  the  surplus.  I  am  inclined  to  the 
opinion  that  the  deeds  of  the  12th  and  19th  February,  1827, 
from  G.  B.  Evertson  and  wife  to  J.  R.  Evertson,  were,  as  between 
the  parties  thereto,  valid ;  that  the  whole  title  and  interest  of 
the  grantors  passed  to  the  grantee,  subject  only  to  the  trusts 
specified  and  expressed  in  the  declaration  of  trust  executed  by 
J.   R.  Evertson,  and   that  no  beneficial   interest  reverted   or 

'  The  Manhattan  Co.  v.  Evertson,  6  Paige,  457. 
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resulted  to  G.  B.  Evertson  and  wife,  or'either  of  them,  excepting 
what  was  so  expressed  and  specified.  But  if  it  is  otherwise,  and 
all  the  beneficial  interest  of  the  grantors,  after  the  performance 
of  the  specified  trusts,  resulted  or  reverted  to  G.  B.  Evertson,  as 
contended  by  counsel,  still  Mrs.  Evertson  is  not  entitled  to 
dower  in  that  trust  estate.  (4/Kent's  Com.  46 ;  Banks  v.  Sutton. 
2d  ed.  2  P.  Wm,  700 ;  Chaplin  u  Chaplin,  3  Id.  229 ;  1  Cruise's 
Dig.  488.)  The  second  exception  is  therefore  allowed.  The 
deeds  of  the  12th  and  19th  February,  1827,  were  executed  at  a 
time  when  G.  B.  Evertson,  the  grantor,  had  become  embarrassed 
in  his  circumstances,  and  the  grantee  was  his  son,  and  no  con- 
sideration appears  to  have  been  paid.  Under  these  circum- 
stances, although  the  trusts  specified  in  writing  are  fair  and 
honest  and  ought  to  be  performed,  and  the  deeds  are  to  be 
deemed  valid  to  that  extent,  yet  in  all  other  respects  they  are 
inoperative  as  against  the  creditors  of  G.  B.  Evertson." 

Upon  appeal,  the  decree  of  the  vice-chancellor  was  afiirmed. 
"  Whether  the  conveyances  from  G.,  B.  Evertson  and  wife  to 
J.  R.  Evertson,  were  absolutely  void  as  against  the  creditors  of 
the  grantors,"  said  the  chancellor,  "  or  operated  as  a  valid  trans- 
fer of  the  legal  title,  subject  to  a  resulting  trust  in  G.  B.  Evert- 
son for  the  surplus,  after  paying  the  mortgage  to  the  complain- 
ants, the  vice-chancellor  was  right  in  supposing  the  widow  was 
not  entitled  to  dower  in  the  surplus.  In  either  case  as  between 
the  grantors  and  grantee,  the  legal  title  passed  to  the  latter ;  and 
previous  to  the  revised  statutes  the  widow  could  not  be  endowed 
of  a  mere  equity.  It  is  very  evident,  however,  from  the  facts 
in  the  case,  that  although  the  legal  title  passed  to  J.  R.  Evert- 
son by  the  conveyances,  they  must  be  considered  as  void  a^ 
regards  the  rights  of  the  creditors  of  G.  B.  Evertson,  except  so 
far  as  those  rights  were  protected  by  the  declaration  of  trust."' 

3.  The  case  of  Den  v.  Johnson^  was  an  action,  of  ejectment 
brought  by  a  creditor  to  recover  lands  levied  on  and  sold  under 
execution  on  a  judgment  in  his  favor  against  the  husband. 
The  defendant  claimed  under  a  conveyance  from  the  husband 
and  wife  anterior  to  the  date  of  the  judgment.  The  creditor 
introduced  the  wife  of  the  debtor  to  prove  the  deed  fraudulent, 
and  she  so  testified.  A  question  was  made  as  to  her  competency. 
Upon  this  point,  Dayton,  Judge,  said :  "  On  the  ground  of  her 

'  See  post,  ?  9.  ^  Den  «.  Johnson,  3  Harr.  87. 
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personal  interest,  she  was  unquestionably  competent,  The  ver- 
dict in  that  case  could  not,  in  any  respect,  affect  her.  It  would 
never  be  given  in  evidence  upon  any  question  touching  her 
rights.  It  was  said  on  the  argument  that  she  was  swearing  in 
behalf  of  her  own  dower.  But  how?  The  verdict  could  not 
affect  that  question  either  directly  or  indirectly.  The  object  of 
her  evidence  was  to  show  that  the  deed  to  Johnson  was  without 
consideration,  and  therefore  void  as  against  creditors,  not  as 
against  the  grantors ;  as  to  them  it  was  perfectly  valid  in  any 
event,  and  her  dower  was  unquestionably  gone."  Hornblower, 
Chief  Justice :  "  It  is  said  that  Mrs.  Warings  had  a  personal 
interest  in  defeating  the  deed,  inasmuch  as  it  barred  her  dower, 
she  having  executed  and  acknowledged  it.  But  this  is  a  mis- 
take. If  she  proved  the  deed  fraudulent  as  to  creditors,  she  did 
not  thereby  restore  her  husband's  title  to  the  land,  nor  her  own 
right  to  dower.  As  against  her  husband  and  herself,  the  deed 
would  remain,  both  at  law  and  in  equity,  a  perpetual  bar."  In 
this  case,  it  would  seem,  from  the  facts  elicited,  that  the  wife 
was  entirely  cognizant  of  the  fraud  at  the  time  she  joined  her 
husband  in  the  execution  of  the  deed. 

4.  But  in  Massachusetts,  Ohio  and  Illinois  a  contrary  doc-  ■ 
trine  is  held.  In  Massachusetts,  the  question  was  directly  pre- 
sented in  the  case  of  Robinson  v.  Bates.*  In  that  case  the  wife 
joined  her  husband  in  a  conveyance  of  laftd,  relinquishing  to 
the  grantee  her  right  of  dower.  A  creditor  of  the  husband, 
afterwards,  and  during  the  lifetime  of  the  husband,  levied  an 
execution  on  the  land,  and  recovered  it  in  a  real  action  against 
the  grantee,  on  the  ground  that  the  conveyance  was  fraudulent 
and  void  as  against  creditors.  Upon  the  death  of  the  husband, 
proceedings  were  instituted  by  his  widow  for  dower,  and  the 
question  arose  whether  she  was  barred  by  her  release  in  the 
fraudulent  deed.  The  court  decided  that  she  was  not  barred : 
"  But  there  is  another  answer  to  this  objection  to  the  deinand- 
ant's  title,"  the  court  observed,  "  which  is  entirely  satisfactory 
and  conclusive.  The  tenant,  at  the  time,  offered  to  prove  thai 
the  conveyance  to  Jacobs  was  fraudulent  and  void  as  to  the 
creditors  of  the  grantor,  and  that,  on  that  ground  he  had  recov- 
ered judgment  for  the  possession  of  the  premises,  against  the 
assignees  of  the  said  Jacobs.    Now,  we  are  of  opinion  that  the 

t  Robinson  v.  Bates,  3  Met.  40. 
VOL.  I. — 41 
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tenant,  having  avoided  the  deed  to  Jacobs,  can  not  now  be 
allowed  to  set  it  up  as  a  bar  to  the  demandant's  claim.  In  Stin- 
son  V.  Sumner,  9  Mass.  143,  it  was  decided  that  where  a  wife 
releases  her  claim  of  dower,  by  joining  her  husband  in  a  con- 
veyance, and  the  purchaser  recovers  back  the  purchase-money 
on  account  of  the  grantor's  defect  of  title  to  the  land,  the  release 
of  the  wife  thereby  becomes  inoperative,  and  does  not  bar  her 
right  of  dower  after  her  husband's  decease.  The  principle  on 
which  tha,t  decision  is  founded  applies  conclusively  to  the  pre- 
sent case.  The  tenant  has  avoided  the  deed  of  the  husband, 
and  defeated  the  estate  on  which  the  demandant's  release  of 
dower  was  intended  to  operatei  By  law,  therefore,  and  in  jus- 
tice, she  was  thereby  restored  to  her  former  rights." 

5.  At  the  time  of  the  conveyance  in  the  above  case,  there  was 
in  force  in  Massachusetts  a  statute  which  contained  the  follow- 
ing provision  :  "  All  the  lands,  tenements,  and  hereditaments  of 
which  an  intestate  died  seisfed,  and  also  all  such  estate  which  he 
had  fraudulently  conveyed  with  intent  to  defraud  his  creditors, 
shall  be  liable  for  the  payment  of  his  debts,  and  may  be  recov- 
ered and  applied  thereto,  saving  to  the  widow  her  dower  therein, 
except  in  the  estate, so  fraudulently  conveyed,  to  which  she  had 
legally  relinquished  her  right  of  dower.'"  It  was  insisted  that 
the  effect  of  this  statute  was  such  as  to  entirely  defeat  the  claim 
of  dower.  The  court,  however,  thought  otherwise :  "  The  exe- 
cution under  which  the  tenant  claims  title,"  they  said,  "was 
extended  on  the  premises  in  the  lifetime  of  the  demandant's 
husband,  and  is  not,  therefore,  within  the  letter  or  meaning  of 
the  statute,  which  is  expressly  limited  to  the  lands,  tenements, 
and  hereditaments  of  an  intestate,  and  to  the  proceedings  after 
his  death.  If  the  demandant's  dower  is  subject  to  forfeiture,  it 
must  be  applied  to  the  equal  benefit  of  all  the  creditors,  and  the 
tenant  has  gained  no  priority  or  title  under  the  execution,  in 
respect  to  the  claim  of  the  demandant.  Wildridge  v.  Patterson,  15 
Mass.  148.  Where  a  statute  in  clear  terms  is  limited  to  a  certain 
class  of  cases,  the  limitation  is  not  to  be  extended  by  con- 
struction, especially  if  it  would  thereby  subject  an  estate  to 
forfeiture." 

6.  In  Winship  v.  Lamberton,'  lands  had  been  conveyed  with- 

1  Stat.  1805,  ch.  90,  ?  5.  

'  Decided  by  the  Supreme  Court  of  Ohio  in  1854,  bnt  by  some  accident  not  reported. 
The  case,  howeTer,  is  referred  to,  and  the  point  decided  stated  in  Woodworth  v.  Paige, 
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out  consideration  for  the  express  purpose  of  defeating  the  col- 
lection of  a  certain  claim  to  a  large  amount,  for  the  payment 
of  which  the  grantor  was  surety,  the  principal  debtor  being 
insolvent.  Judgment  was  afterwards  recovered  against  the 
grantor,  and  execution  issued  and  levied  jipon  the  lands,  and 
they  were  subsequently  sold  and  conveyed  by  the  sheriff.  The 
purchasers  thereupon  instituted  proceedings  in  ejectment  against 
the  grantees  of  the  debtor  and  recovered  possession,  upon  the 
ground  that  the  deeds  under  which  they  held  were  fraudulent 
as  to  creditors.  They  also  filed  a  bill  in  chancery  to  quiet  their 
title,  and  a  decree  was  rendered  in  conformity  to  the  prayer  of 
the  bill,  which,  among  other  things,  required  the  grantees  in 
the  fraudulent  deeds  to  release  to  them  all  right,  title,  and 
interest  which  they  had,  or  pretended  to  have,  either  at  law  or 
in  equity,  to  the  premises  in  question.  Upon  this  state  of  facts 
it  was  held  that  the  widow  of  the  grantor  was  entitled  to  dower. 
The  decision  in  this  case  was  afterwards  referred  to  in  the  fol- 
lowing terms  :'  "  First.  The  defendant's  title  was  derived  from 
a  sale  on  a  judgment  and  execution  against  the  husband  alone. 
He  was  not,  therefore,  in  privity  with  the  wife.  He  derived  no 
title  under  the  fraudulent  deed,  but  held  in  direct  opposition  to 
it.  The  case  fell,  therefore,  within  the  principle,  often  held, 
that  a  release  of  dower  is  binding  only  as  against  the  releasee 
and  his  privies,  and  that  a  mere  stranger  can  not  avail  himself 
of  it.  Pixley  v.  Bennett,  11  Mass.  298 ;  Eobinson  v.  Bates,  3 
Met.  40 ;  Eandolph  v.  Doss  and  Wife,  3  How.  (Miss.)  Rep.  205 ; 
Taylor  v.  Fowler,  18  0.  R.  567.  Secondly.  The  fraudulent 
deed  had  been  declared  to  be  void  and  set  aside,  on  a  bill  filed 
by  the  purchasers  upon  the  execution,  under  whom  the  defend- 
ant claimed ;  and  we  were  of  the  opinion  that  the  defendant 
could  not  set  up  this  deed,  thus  annulled,  to  defeat  the  widow's 
claim  to  dower. ,  Robinson  v.  Bates,  supra.  It  is  true  that  it  was 
contended  for  the  defendant,  that  inasmuch  as  the  decree 
required  the  fraudulent  grantees  to  release  to  the  complainants 
in  the  bill,  the  defendant,  who  held  under  those  complainants, 
was  in  privity  with  these  grantees ;  but  we  thought  that  ^rovi^ 
sion  of  the  decree  was  only  meant  to  quit  the  title  against  the 
deed,  which  by  the  same  decree  was  declared  to  be  void,  and 

5  Ohio  State,  70.  The  facts,  as  above  detailed,  are  taken  from  the  printed  abstract  of 
counsel  used  in  the  argument. 

'  In  Woodworth  v.  Paige,  5  Ohio  St.  70. 
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not  for  a  transfer  of  *an  independent,  substantial  title ;  and 
that,  therefore,  there  was  no  privity."  The  ruling  in  Winship 
V.  Lamberton  was  approved  in  the  case  frona  which  the  foregoing 
quotation  was  taken.'  And  in  a  similar  case  in  Illinois,  where 
the  wife  joined  in  a  conveyance  which  was  afterwards  set  aside 
as  fraudulent  at  the  instance  of  creditors,  and  the  lands  were 
sold  and  conveyed  under  a  decree  for  the  benefit  of  creditors, 
the  wife  was  held  entitled  to  dower."  "  This  question,"  the  court 
remarked  in  that  case,  "  was  in  principle  settled  in  Blair  v.  Har- 
rison, 11  111.  384.  In  that  case  thfe  lands  of  Harrison  were  sold 
on  execution.  Subsequently,  and  before  the  time  for  redemp- 
tion had  expired,  Harrison  and  his  wife  conveyed  the  same 
lands  by  way  of  mortgage.  The  premises  were  not  redeemed, 
and  the  purchaser  obtained  a  sheriff's  deed.  Harrison  after- 
wards died,  and  his  widow  claimed  dower  in  the  lands.  The 
court  decided  that  her  right  to  dower  was  not  barred  by  the  exe- 
cution of  the  mortgage,  because  the  estate  mortgaged  was  extin- 
guished by  the  failure  to  redeem  from  the  prior  sale,  and  the 
mortgage  could  not  operate  upon  the  contingent  right  of  dower 

alone The  creditors  of  Babb  avoided  the  conveyance  to 

Butterworth,  and  thereby  defeated  the  estate  upon,  which  the 
release  dower  was  designed  to  operate.  The  complainant  was 
restored  to  her  right  to  dower  in  the  lands,  and  sh£  has  since 
done  no  act  estopping  her  from  asserting  it." 

7.  And  it  has  been  decided  that  although  a  husband  can  not, 
after  his  marriage,  defeat  or  obstruct  his  creditors,  by  selling  or 
exchanging  his  property  and  taking  back  a  conveyance  to  the 
use  of  his  wife  and  family,  such  a  conveyance,  as  to  creditors, 
being  considered  fraudulent ;  yet  the  case  may  be  otherwise  in 
relation  to  so  much  of  the  property  received  as  goes  to  compen- 
sate the  just  interests  of  the  wife.  If,  therefore,  the  wife 
relinquish  her  right  to  dower  in  other  lands,  in  consideration 
of  such  conveyance  to  her,  the  value  of  such  dower  ought  to  be 
saved  to  her  in  opposition  to  the  claims  of  the  husband's 
creditors.' 

8.  The  opinion  is  also  expressed  in  a  well-considered  case 
that  a  release  of  dower  in  a  deed  executed  by  husband  and  wife 

'  Woodworthi).  Paige,  5  Ohio  St.  70.     See,  also,  Miller  w.  Wilson,  15  Ohio,  108,  117. 
2  Summers  »     Babb,  13  111.  483.     See  Stribling  v.  Boss,    16  111,  122  ;   1  Washb, 
Real  Prop.  202,?  16. 
8  Qaarles  v.  Lacy,  4  Munf.  Eep.  251.     See,  also,  Bnllard  v.  Briggs,  7  Pick.  583. 
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without  consideration,  to  defraud  the  creditors  of  the  husband, 
will  not  estop  the  wife  to  claim  dower  against  the  grantee,  or 
any  purchaser  from  him  with  notice.'  "  In  the  present  case," 
say  the  court,  "the  fraudulent  deed  has  not  been  set  aside,  and 
the  defendant  Paige  claims  under  it.  So  we  are  brought  to  the 
direct  question,  whether  a  wife  wlio  joins  in  a  deed,  made 
without  any  consideration,  &ud  to  defraud  her  husband's  creditors, 
is  thereby  estopped  to  claim  dower  against  a  purchaser  for  a 
valuable  consideration,  from  the  fraudulent  grantee.  It  would 
seem  obvious  that  if  the  deed  of  the  husband  and  wife  was 
executed  for  a  sufficient  consideration,  and  was  invalid  only  by 
reason  of  the  intent  to  defraud  creditors,  she  ought  to  be  barred 
of  her  dower  as  against  the  grantee  and  his  privies.  For,  as 
between  her  and  them,  there  is  no  reason  why  her  release,  made 
for  a  sufficient  consideration,  should  be  avoided.  But  the  case 
is  quite  different,  I  apprehend,  where  there  is  no  consideration 
to  uphold  the  deed,  and  it  can  only  be  upheld  by  the  applica- 
tion of  the  doctrine,  that,  as  between  the  fraudulent  grantor  and 
grantee,  the  title  of  the  latter  is  good.  For  why,  and  in  what 
sense,  is  the  deed  fraudulent?  And  why  is  it  that  the  title  of 
the  grantee,  who  has  paid  no  consideration,  is,  nevertheless, 
good  ?.  It  is  fraudulent,  simply  because  it  is  an  attempt  to 
place  the  property  beyond  the  reach  of  the  husband's  creditors, 
and  the  title  of  the  grantee  is  good,  except  as  against  the  cred- 
itors, simply  because  no  court  will  aid  a  party  tb  avoid  his 
executed  contract  made  for  a  fraudulent  purpose.  But  so  far  as 
the  wife  is  concerned,  she  places  nothing  beyond  the  reach  of 
the  creditors  to  which  they  are  entitled.  It  is  the  husband's 
estate  alone,  and  not  her  dower  right,  that  is  liable  for  his  debts, 
and  that  estate  he  can  convey  without  her  joining  in  the  deed. 
Her  exiecution  of  the  deed  adds  nothing  to  its  efficacy  so  far  as 
his  estate  is  concerned — it  simply  releases  her  dower,  which  the 
creditors  have  no  right  to  touch.  How  then  can  she  be  said  to 
be  a  fraudulent  grantor  ?  Whom  does  she  'defraud,  either  by 
th4  deed,  or  by  avoiding  it  so  far  as  to  claim  dower?  Not  the 
creditors,  for  they  had  no  right  to  her  dower.  Not  the  grantee, 
for  he  paid  no  consideration  for  the  conveyance.  Not  a  pur- 
chaser with  notice,  from  the  grantee,  for  such  purchaser  is  in  no 
better  condition  than  the  grantee  himself.     How  then  can  it 

»  In  Woodworth  v.  Paige,  5  Ohio  St.  70,  per  Thurman,  Ch.  Justice. 
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properJj  be  said  that  the  deed  is  her  executed  fraudulent  con- 
traot,  or  conveyance,  against  which  she  ought  not  to  be  relieved, 
when  its  execution  does  not  and  can  not  defraud  anybody? 
And  what  wisdom  or  justice  is  there  in  visiting  women,  who 
know  so  little  of  the  law,  arid  who  are  so  dependent  upon,  and 
so  much  under  the  control  of  their  husbands,  with  the  extreme 
penalty  of  a  forfeiture  of  their  dower,  upon  the  ground  that 
they  have  attempted  to  defraud  their  husband's  creditors,  when 
in  fact  they  have  released '  nothing  to  which  the  creditors  are 
entitled,  done  nothing  of  which  they  have  a  right  to  complain? 
For  myself,  I  confess  I  can  not  see ;  and  although  these  views 
may  not,  as  I  am  aware,  accord  with  some  adjudicated  cases,  I 
nevertheless  believe  they  are  sound,  and  it  is  probable  we 
should  so  hold,  were  Paige  a  purchaser  with  notice."  The 
court,  however,  found  that  the  defendant  was  a  purchaser  with- 
out notice,  and  therefore  dismissed  the  bill.' 

9.  Although  some  of  the  views  expressed  in  the  case  from 
New  York,^  are  not  entirely  in  harmony  with  the  cases  from 
Massachusetts,  Illinois,  and  Ohio  above  cited,  yet  it  should  be 
noted  that  the  New  York  case  differs  from  the  others  in  at  least 
one  very  essential  particular.  Although  no  consideration  was 
paid  by  the  grantee  in  that  case,  yet  the  conveyances  were 
made  upon  certain  trusts  duly  specified  in  writing,  which  were 
pronounced  fair  and  honest  by  the  vice-chancellor,  and  to  the 

*  [In  King  v.  King,  61  Ala.  479,  the  husband  made  a  conveyance  before  marriage 
for  the  purpose  of  defrauding  creditors,  and  after  his  death  the  court  refused  to  set  it 
iside  upon  the  application  of  his  widow  for  the  purpose  of  letting  in  her  dourer,  upon 
the  ground  that  it  was  only  voidable  as  to  the  persons  intended  to  be  defrauded.  It 
seems  to  be  well  established,  however,  by  the  later  cases,  that  the  widow  may  have  her 
dower  where  a  conveyance  fraudulent  as  to  creditors  is  set  aside  by  them.  The  whole 
conveyance  falls  under  such  circumstances,  and  the  doctrine  of  estoppel,  by  '•eason  of 
the  wife's  joinder  in  the  deed,  is  not  regarded  as  applicable.  Bugan  v.  Massey,  6  Bush, 
81  ;  Lockett  v.  James,  8  Bush,  28  ;  Wyman  v.  Fox,  59  Me.  100 ;  Richardson  v.  Wy- 
man,  62  Me.  280  ;  Eidgway  v.  Masting,  2.3  Ohio,  294  ;  Lowry  v.  Fisher,  2  Bush,  70  ; 
Humes  ».  Scruggs,  64  Ala.  40.  See  Jefferson  v.  Jefferson,  90  111.  551  ;  Gross  v. 
Lange,  70  Mo.  45.  But  the  right  to  dower  is  not  reinstated  when  a  deed  is  declared 
void,  because  it  violates  a  statute  prohibiting  preferences  in  assignments  ;  and  under 
the  provisions  of  the  same  statute  the  conveyance  c(perates  for  the  benefit  of  all  the 
grantor's  creditors.  Cantrell  v,  Kisk,  7  Bush,  158.] 

2  Manhattan  Co.  v.  Evertson,  6  Paige,  457.  [The  New  York  case  of  Manhattan 
Co.  V.  Evertson,  was  distinguished  in  Mallory  v.  Horan,  49  N.  Y.  Ill,  wbich  seems  to 
settle  the  law  in  this  State,  in  conformity  with  the  prevailing  current  of  authority  that 
the  wife  is  entitled  to  dower  when  the  conveyance  is  set  aside  as  fraudulent.  See,  also, 
Lowry  v.  Smith,  9  Hun,  15)4.']     Ante,  J  2. 
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extent  of  which  the  deeds  were  sustained,  by  both  him  and 
the  chancellor.  As  against  the  grantors^therefore,  dnd — to  the 
extent  of  those  trusts — as  against  subsequent  incumbrancers, 
also;  the  grantee  was  lawfully  invested  with  the  legal  title  for  a 
proper  purpose.  The  only  interest,  if  any,  remaining  in  the 
husband,  was  a  resulting  trust,  and  as  this  was  a  mere  equity, 
and  under  the  then  existing  laws  of  New  York  a  wife  was  not 
dowable  of  an  equitable  estate,  it  followed  that  she  was  not 
entitled  to  dower  in  the  surplus  arising  from  the  sale  of  the 
lands.  The  difference  between  a  case  of  this  character,  and 
■  one  where  the  conveyance  is  for  the  sole  and  only  purpose  of 
defeating  creditors,  and  is  without  any  consideration  whatever, 
is  clearly  and  distinctly  marked. 

10.  It  appears,  also,  that  the  wife  is  not  affected  by  the 
fraudulent  acts  of  the  husband  in  consummating  his  contracts 
of  sale,  although  she  unite  with  him  in  conveying  the  lands. 
Thus,  where  the  vendor  of  a  lot  of  land  secretly  intended  to  sell 
only  a  part  of  the  lot,  but  succeeded  in  making  the  vendee 
understand  that  he  was  buying  the  whole  of  it,  and  only  a  part 
of  the  lot  was  included  in  the  deed  of  conveyance,  for  which 
the  vendee  paid,  the  vendor  the  entire  consideration  intended 
by  him  to  be  given  for  the  whole  lot,  the  court  required  the 
vendor  to  execute  to  the  vendee  a  conveyance  for  the  whole. 
The  wife  of  the  vendor  had  united  with  him  in  the  deed,  but 
not  being  privy  to  the  fraud  attempted  to  be  practised  upon  the 
purchaser,  the  court  refused  to  compel  her  to  join  in  the  new 
conveyance.' 

I  WiBwall  V.  Hall,  3  Paine,  313. 
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CONSUMMATION  OF  THE  RIGHT  OF  DOWEB. 
2  1-4.  By  the  death  of  the  husband.        |      {  S-7.  By  sentence  of  divorce. 

By  the  death  of  the  husband. 

1.  Upon  the  death  of  the  husband,  the  incipient  or  inchoate 
interest  which  existed  in  the  wife  during  the  coverture  becomes 
consummated  and  perfected,  and  her  right  to  demand  and  enter 
upon  the  enjoyment  of  that  interest  commences.' 

2.  It  is  the  natural,,  and  not  the  dvil  deatli  of  the  husband, 
that  is  here  referred  to.  "  For  if  the  husband  entered  in  reli- 
gion, the  wife  shall  not  be  endowed  until  he  be  naturally  dead."^ 
So  in  Perkins  :  "  If  a  man  seised  of  land  in  fee  take  a  wife,  and 
enter  into  religion,  and  be  professed,  his  heir  shall  inherit  pres- 
ently ;  yet  his  wife  shall  not  have  dower  during  the  natural  life 
of  her  husband  ;  for  the  husband  can  not  be  professed  in  religion 
during  the  marriage  without  the  assent  and  agreement  of  his 
wife ;  and  if  he  be  so  without  her  assent,  the  profession  is  void.'" 
Bat  it  is  said  this  question  can  not  now  arise,  even  in  England  ; 
for  when  the  Roman  Catholic  religion  prevailed  in  that  country, 
and  professed  persons  were  legally  established  there,  it  was  held 
that  a  profession  in  religion  in  any  foreign  country  did  not  work 
a  disability  in  England  ;*  and  since  the  Reformation,  as  there 
can  be  no  legal  profession  in  the  latter  country,  the  ancient  disa- 
bility arising  therefrom  has  entirely  ceased.* 

>  Litt.  sec.  36  ;  Park,  Dow.  247. 

'  Co.  Litt.  33,  b.,  132,  b. 

»  Perk.  sec.  307  ;  accord.  Fitzh.  N.  B.  150,  (F.)  ;  9  Vin.  Ab.  235,  K.;  Gilb.  Dow. 
401  ;  Marsh  v.  Hutchinson,  2  Bos.  &  P.  232,  note,  a.;  Park,  Dow.  249  ;  Stearns' 
Real  Act.'  285,  2d  ed.;  2  Crabb,  Real  Prop.  130 ;  Per  Kent,  Chancellor,  in  Platner 
V.  Sherwood,  6  John.  Ch.  129. 

*  Co.  Litt.  132,  b.;  2  Roll.  Abr.  43,  b. 

'  Gilb.  Uses,  by  Sugden,  87,  a.;  Wright's  Ten.  28,  n.  (Y.)  ;  Hargr.  Co.  Litt.  3,  b.; 
Bex  V.  Lady  Fortington,  1  Salk.  162  ;  Park,  Dow.  249. 
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3.  In  some  of  the  old  law  books,  however,  it  is  contended  that 
where  the  husband  is  banished  by  abjuration,  or  by  act  of  Par- 
liament, this  is  such  a  civil  death  as  will  entitle  the  wife  to 
dower.    This  is  laid  down  as  the  law  by  Jenkins.^    In  Gotten 
V.  Westcott,^  it  was  said  by  Coke,  C.  J.,  that  in  Wayland's  case,' 
the  wife  brought  her  writ  of  dower  after  Wayland's  banishment, 
and  it  was  held  the  same  did  not  lie ;  though  she  was  afterwards 
held  entitled  to  her  jointure.    But  in  the  case  of  the  wife  of  Sir 
Robert  Belknap,*  Belknap   was  banished,  and  his  wife  had 
dower.     Doddridge,  J.,  observed  that  in  10  Edward    III,'  the 
wife  of  Matravers  brought  a  writ  of  dower,  her  husband  being 
in  banishment,  and  it  was  held  maintainable.^    The  nearest 
approach  to  this  doctrine  in  the  United  States,  appears  to  be  a 
statute  of  New  York  passed  in  March,  1799,  which  provides  that 
where  a  man  is  sentenced  to  imprisonment  in  the  penitentiary 
for  life,  for  the  punishment  of  crime,  he  shall  be  considered 
as  civilly  dead  to  all  intents  and  purposes  in  law.'    In  the  ease 
of  Troup  V.  Wood,*  Chancellor  Kent  expressed  the  opinion  that 
this  statute  was  only  declaratory  of  the  existing  law.     His  con- 
clusion was  based  upon  the  pre-existing  statutes  of  that  State, 
and  his  understanding  of  the  common  law,  which,  by  statute, 
was  made  part  of  the  law  of  New  York.     Tn  the  subsequent  case 
of  Platner  v.  Sherwood,'  however,  the  chancellor  became  satis- 
fied that  he  was  mistaken  in  the  view  entertained  by  him  in 
the  case  first  cited,  that  the  act  of  1799  was  only  declaratory  of 
the  common   law.      And  in  the  latter  case  he  decided  that 
although  a  man  might  be  sentenced  to  imprisonment  for  life  in 

1  Jenk.  Cent.  1  Ca.  4.     See  Co.  Litt.  133,  ». 

!  Gotten  V.  Westcott,  3  Bulstr.  187,  188. 

'  Wyland's  case,  18  Edw.  I. 

«  Temp.  H.  IV.     See  Moore,  851. 

«  See  1  Roll.  R.  400. 

'  Park,  Dow.  249,  note;  Stearns'  Real  Act.  285,  2d  ed.  See,  also,  Christian'!! 
note,  1  Bl.  Com.  133;  opinion  of  Ld.  Eldon,  in  Marsh  v.  Hntchinson,  2  B.  &  P.  226, 
231,  and  note. 

T  1  N.  R.  L.  411,  sess.  36,  ch.  29,  §  1?  ;  2  Rev.  gt.  701,  ?  20,  1st  ed.,  passed 
originally  in  a  separate  statute,  March  29,  1799,  sess.  22,  ch.  57.  See,  also,  Rev.  Stat, 
of  Mass.  1836,  p.  483,  |  32.  In  South  Carolina,  in  the  case  of  Wright  v.  Wright,  2 
Dessaus.  242,  244,  it  was  held  that  if  the  husband  be  banished,  he  "  is  considered  as 
civiliter  mortuus,  and  such  rights  as  would  have  survived  to  him  on  the  deatu-of  his  wife, 
are  extinct,  and  gone  with  him." 

9  Troup  V.  Wood,.4  John.  Ch.  228,  247. 

»  Platner  v.  Sherwood,  6  John.  Ch.  118. 
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punishment  for  crime,  still  he  would  not  be  held  to  be  civilly 
dead,  unless  the  crime  were  committed  after  the  law  of  1799 
took  effect.  Notwithstanding  the  broad  and  comprehensive 
language  of  this  statute,  it  does  not  appear  that  mere  imprison- 
ment for  life  was  ever  held  in  New  York  sufficient,  in  itself,  to 
enable  the  wife  to  claim  her  dower.  In  Ohio,  it  has  been  de- 
cided, in  the  absence  of  any  statutory  provision  on  the  subject, 
that  a  sentence  and  imprisonment  for  life  in  punishment  of 
crime,  does  not  render  the  party  cmliter  mortuus,  so  as  to  author- 
ize a  court  o^  probate  to  grant  administration  on  his  estate.'  So 
in  Kentucky  it  was  held,  under  the  statute  of  1802  of  that  State, 
that  the  wife  of  one  convicted  of  a  felony  is  not  thereupon  enti- 
tled to  dower  as  in  case  of  his  decease.^ 

4.  In  Maryland,  however,  by  a  statute  passed  in  1809,  it  is 
provided  that  if  the  husband  be  guilty  of  polygamy,  "  his  first 
wife  shall,  on  his  conviction,  be  forthwith  endowed  of  one-third 
part  of  his  real  estate,  which  shall  hold  as  tenant  in  dower, 
the  assignment  of  which  shall  be  made  as  prescribed  by  law  in 
other  cases  of. dower,  and  she  shall  have  the  like  remedy  for  the 
recovery  thereof;  and  she  shall  also,  on  his  conviction,  be  forth- 
with entitled  to  one-third  part  of  his  personal  estate,  in  the 
same  manner  as  if  such  husband  had  died  intestate,  and  she 
had  survived  him,  which  third  part  shall  be  divided  and 
allotted  to  her  in  the  same  manner  as  distribution  is  made  of 
the  personal  estate  of  intestates.'"  It  will  be  seen  that  under 
this  statute  no  divorce  is  necessary  to  perfect  the  right  to  imme- 
diate endowment.  And  in  Michigan^  by  a  recent  enactment,  if 
the  husband  be  sentenced  to  imprisonment  for  life,  the  marriage 
thereby  becomes  absolutely  dissolved  without  any  decree  of 
divorce  or  other  legal  process,*  and  the  wife  is  thereupon  enti- 
tled to  dower  in  the  same  manner  as  if  the  husband  were  dead.' 

>  Frazer  e.  Fulchcr,  17  Ohio,  360. 

'  Woolridge  V,  Lucas,  7  B.  Mon.  49. 

'  Laws  of  Maryland,  by  Maxcy,  (ed.  1811,)  toI.  iii.  p.  464,  g  7.  Still  in  force. 
Horsey's  Laws,  vol.  i.  p.  579,  §  7  ;  1  Md.  Code,  p.  207,  J  11.  [Rev.  Code,  1878, 
p.  807.] 

«  2  Comp.  Laws  Mich.  1857,  p.  954,  J  5.  [Comp.  L.  Mich.  1871,  p.  1466,  ?  5.] 
•  »  Ibid.  p.  957,  I  24.  [Comp.  L.  Mich.  1871,  p.  1469,  §  24.]  See  post,  g  5.  A 
statate  similar  to  the  Maryland  act  above  quoted  was  adopted  in  Kentucky  in  1801, 
and  continued  in  force  until  after  the' revision  of  1852,  2  Stat.  Ky.  (1822,)  p.  988, 
I  6  ;  2  Stat.  Ky.  (18.34,)  p.  1269,  J  6  ;  Rev.  Stat.  Ky.  (1852,)  p.  249,  J  10.  But 
this  provision  appears  to  be  omitted  in  the  revision  of  1860  by  Stanton.  [It  is  included, 
however,  in  the  General  Statutes  of  1873,  p.  324,  J  11.] 
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By  sentence  of  divorce. 

5.  In  several  of  the  American  States,  a  decree  of  divorce, 
founded  on  the  misconduct  of  the  husband,  is  sufficient  to  enti- 
tle the  wife  to  demand  her  dower  in  his  lifetime.  Thus,- by  a 
Massachusetts  statute  passed  in  1785,  it  is  provided  that  when 
there  shall  be  a  divorce  for  the  cause  of  adultery  committed  by 
the  husband,  the  wife  shall  have  dower  in  his  lands  in  the  same 
manner  as  if  he  were  dead.^  This  provision  is  retained  in  the 
revision  of  1836,  and  is  there  so  enlarged  as  to  embrace  the  case 
of  a  divorce  procured  on  account  of  the  husband  being  sentenced 
to  confinement  to  hard  labor.*  In  the  case  of  Davol  v.  How- 
land,'  it  was  claimed  that  the  statute  of  1785  applied  only  to 
lands  owned  by  the  husband  at  the  time  of  the  divorce.  But 
the  court  held  this  too  narrow  a  construction,  and  gave  the  wife 
dower  in  all  the  lands  of  which  the  husband  was  seised  during 
the  coverture.  It  was  not  to  be  supposed,  they  said,  that  the 
legislature  intended  to  place  in  the  hands  of  a  criminal  hus- 
band a  power  to  coerce  a  continued  cohabitation,  by  exposing 
the  wife  to  want,  if  she  would  avail  herself  of  the  liberty 
afiforded  her  by  the  law ;  as  upon  the  construction  claimed,  it 
would  be  in  the  power  of  the  husband,  after  committing  the 
crime  which  is  a  legal  cause  of  divorce,  to  transfer  all  his  real 
estate,  and  thus  deprive  his  injured  wife  of  the  means  of  sup- 
port.* 

6.  By  the  Maine  statute  any  woman  divorced  from  her  hus- 
band for  his  fault,  may  recover  her  dower  against  him,  or  any 
tenant  of  the  freehold."  In  Indiana,  bj'  the  Revised  Statutes  of 
1843,  a  divorce  granted  for  misconduct  of  the  husband  entitled 
the  wife  to  dower  in  his  lands  in  like  manner  as  if  he  were 
dead.*    And  in  Michigan'  and  Wisconsin,*  when  the  marriage 

1  Stat.  1785,  ch.  69,  §  3  ;  Stearns'  Beal  Act.  285  ;  Smith  v.  Smith,  13  MaBS.  231. 

2  Mass.  Rev.  Stat.  1836,  p.  483,  ?  32;  Gen.  Stat.  Mass.  {I860,)  p.  535,  §  38. 
[Pnb.  Stat.  1882,  p.  816,  g  28.] 

'  Davol  V.  Rowland,  14  Mass.  219. 

*  Accord.  Harding  v.  Alden,  9  Greenl.  140.    See,  also,  Whitsell  v.  Mills,  6  Ind.  229. 

5  Rev.  Stat.  Maine,  (1840-41,)  p.  608,  §  10.  [Rev.  Stat.  Me.  1871,  p.  488,  §  7.] 
See  Young  v.  Gregory,  46  Maine,  475.  * 

6  Rev.  Stat.  1843,  ch.  35,  J  57.  See  Rev.  Stat.  1852,  p.  237,  ?  18.  [Rev.  Stat. 
Me.  1871,  p.  488,  ?  7.] 

'  2  Comp.  Laws  Mich.  (1857,)  p.  957,  ?  24.  [Comp.  L.  1871,  p.  1469,  ?  24.] 
Ante,  I  4. 

*  Eev.  Stat.  Wis.  (1858,)  p.  626,  j  25.     [Bev.  Stat.  Wis.  1878,  ?  2378.] 
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is  dissolved  by  the  husband  being  sentenced  to  imprisonment 
for  life,  or  when  a  divorce  is  decreed  for  the  cause  of  adultery 
committed  by  him,  or  for  his  misconduc|;,  or  on  account  of  his 
being  sentenced  to  imprisonment  for  a  term  of  three  years  or 
more,  the  wife  is  rendered  dowable  of  his  lands  in  the  same 
manner  as  if  he  were  dead.  So  in  Minnesota'  and  Oregon,^ 
where  the  marriage  is  dissolved  by  the  husband  being  sen- 
tenced to  imprisonment,  and  when  a,  divorce  is  ordered  for  the 
cause  of  adultery  committed  by  the  husband,  the  wife  is  enti- 
tled to  her  dower  in  the  same  manner  as  if  he  were  dead.  But 
these  statutes  can  not  have  a  retrospective  operation,  and  conse- 
quently, as  to  all  lands  conveyed  by  the  husband  before  they 
were  enacted,  the  claim  for  dower  must  be  postponed  until  his 
actual  decease.'  And  it  seems  that  the  divorce  must  be  granted 
by  reason  of  the  misconduct  of  tl^e  husband  alone.  Therefore, 
where  the  court,  in  their  decree,  found  that  both  parties  had 
been  guilty  of  malconduct  toward  each  other,  and  declare'd  that 
the  divorce  was  not  granted  upon  the  misconduct  of  the  hus- 
band alone,  but  upon  the  misconduct  of  both  the  parties,  the 
wife  was  held  not  entitled  to  dower  under  the  statute.* 

7.  And  upon  the  principle  that  the  law  of  the  State  where  the 
lands  are  situate  is  to  govern  in  respect  to  the  right  of  dower 
therein,  it  was  held  in  Maine,  that  a  statute  of  the  character 
above  referred  to  applied  to  a  case  where  neither  the  husband 
nor  the  wife  was  an  inhabitant  of  the  State,  and  where  the 
divorce  was  decreed  by  a  court  of  another  State  in  which  the 
wife  was  a  resident,  but  in  which  the  husband  had  never  resided ; 
and  dower  was  allowed  the  wife  in  conformity  to  the  doctrine 
thus  laid  down.* 

>  Bev.  Stat.  Minn.  (1859,)  p.  466,  ?  24. 

2  Stat,  of  Oregon,  p.  540,  ?  10.     [See  Gen.  L.  1874,  ?  495.] 

In  Missouri,  in  the  case  of  Wood  v.  Simmons,  20  Miss.  363,  it  was  held  that  '-  npon 
a  sentence  of  divorce  a  wife  hecomes  entitled  to  all  choses  in  action  not  previously 
reduced  into  possession  by  the  husband,  as  by  survivorship  upon  the  death  of  the 
husband." 

'  Given  v.  Marr,  27  Maine,  212;  Curtis  v.  Hobart,  41  Maine,  230;  McCafferty  v. 
McCafFerty,  8  Blackf.  218  :  Comly  v.  Strader,  1  Qarter,  134;  s.  c.  1  Smith,  75. 

*  Cunningham  v.  Cunningham,  2  Carter,  (Ind.)  K.  233. 

*  Harding  ».  Alden,  9  Greenl.  140 ;  Bishop,  Mar.  and  Div.  vol.  ii.  g  711. 
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3  &  4  WILL.  IV.  CAP.  CV. 

An  Act  fm  the  Amendment  of  the  Law  relating  to  Dower.     [August  29,  1833.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal  and  Commons  in  this  present 
parliament  assembled;  and  by  the  authority  of  the  same,  That  the  words  and 
expressions  hereinafter  mentioned,  which  in  their  ordinary  signification  have  a 
more  confined  or  a  different  meaning,  shall,  in  this  act,  except  where  the  nature 
of  the  provision  or  the  context  of  the  act  shall  exclude  such  construction,  be 
interpreted  as  fi)llows  :  (that  is  to  say.)  the  word  "  land  "  shall  extend  to  manors, 
advowBons,  messuages,  and  all  other  hereditantents,  whether  corporeal  or  incor- 
poreal (except  such  as  are  not  liable  to  dower),  and  to  any  share  thereof;  and 
every  word  importing  the  singular  number  only,  shall  extend  and  be  applied  to 
several  persons  or  things  as  well  as  one  person  or  thing. 

II.  And  be  it  further  enacted,  That  when  a  husband  shall  die  beneficially 
entitled  to  any  land  for  an  interest  which  shall  not  entitle  his  widow  to  dower 
out  of  the  same  at  law.  and  such  interest,  whether  wholly  equitable,  or  partly 
legal  and  partly  equitable,  shall  be  an  estate  of  inheritance  in  possession,  or 
equal  to  an  estate  of  inheritance  in  possession  (other  than  an  estate  in  joint 
tenancy),  then  his  widow  shall  be  entitled  in  equity  to  dower  out  of  the  same 
land. 

III.  And  be  it  further  enacted.  That  when  a  husband  shall  have  been  entitled 
to  a  right  of  entry  or  action  in  any  land,  and  his  widow  would  be  entitled  to 
dower  out  of  the  same  if  he  had  recovered  possession  thereof,  she  shall  be  en- 
titled to  dower  out  of  the  same,  although  her  husband  shall  not  have  recovered 
possession  thereof;  provided  that  such  dower  be  sued  for  or  obtained  within  the 
period  during  which  such  right  of  entry  or  action  might  be  enforced. 

IV.  And  be  it  further  enacted,  That  no  widow  shall  be  entitled  to  dower  out 
of  any  land  which  shall  have  been  absolutely  disposed  of  by  her  husband  in  his 
lifetime,  or  by  his  will. 

v.  And  be  it  further  enacted.  That  all  partial  estates  and  interests,  and  all 
charges  created  by  any  disposition  or  will  of  a  husband,  and  all  debts,  incum- 
brances, contracts,  and  engagements  to  which  his  land  shall  be  subject  or  liable, 
shall  be  valid  and  effectual  as  against  the  right  of  his  widow  to  dower. 

VI.  And  be  it  further  enacted.    That  a  widow  shall  not  be  entitled  to  dower 
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out  of  any  land  of  her  husband  when,  in  the  deed  by  which  such  land  was  con- 
veyed to  him,  or  by  any  deed  execujjpd  by  him,  it  shall  be  declared  that  his 
widow  shall  not  be  entitled  to  dower  out  of  such  land. 

VII.  And  be  it  further  enacted,  That  a  widow  shall  not  be  entitled  to  dower 
out  of  any  land  of  which  her  husband  shall  die  wholly  or  partially  intestate 
when,  by  the  will  of  her  husband,  duly  executed  for  the  devise  of  freehold  estates, 
he  shall  declare  his  intention  that  she  shall  not  be  entitled  to  dower  out  of  such 
land,  or  out  of  any  of  his  land. 

VIII.  And  be  it  further  enacted,  That  the  right  of  a  widow  to  dower  shall 
be  subject  to  any  conditions,  restrictions,  or  directions  which  shall  be  declared 
by  the  will  of  her  husband,  duly  executed  as  aforesaid. 

IX.  And  be  it  further  enacted,  That  where  a  husband  shall  devise  any  land 
out  of  which  his  widow  would  be  entitled  to  dower  if  the  same  were  not  so  de- 
vised, or  any  estate  or  interest  thereiji,  to  or  for  the  benefit  of  his  widow,  such 
widow  shall  not  be  entitled  to  dower  out  of,  or  in  any  land  of  her  said  husband 
unless  a  contrary  intention  shall  be  declared  by  his  will. 

X.  And  be  it  further  enacted,  That  no  gift  or  bequest  made  by  any  husband 
to  or  for  the  benefit  of  his  widow,  of  or  out  of  his  personal  estate,  or  pf  or  out  of 
any  of  his  land  not  liable  to  dower,  shall  defeat  or  prejudice  her  right  to  dower, 
unless  a  contrary  intention  shall  be  declared  by  his  will. 

XI.  Provided  always,  and  be  it  further  enacted.  That  nothing  in  this  act 
contained  shall  prevent  any  court  of  equity  from  enforcing  any  covenant  or 
agreement  entered  into  by,  or  on  the  part  of  any  husband  not  to  bar  the  right 
of  his  widow  to  dower  out  of  his  lands,  or  any  of  them. 

XII.  And  be  it  further  enacted,  That  nothing  in  this  act  contained  shall 
interfere  with  any  rule  of  equity,  or  of  any  ecclesiastical  court,  by  which  lega- 
cies bequeathed  to  widows  in  satisfaction  of  dower  are  entitled  to  priority  over 
other  legacies. 

XIII.  And  be  it  further  enacted.  That  no  widow  shall  hereafter  be  entitled 
to  dower  ad  ostium  ecclesiae,  or  dower  ex  assensu  patris.  , 

^IV.  And  be  it  further  enacted.  That  this  act  shall  not  extend  to  the  dower 
of  any  widow  who  shall  have  been  or  shall  be  married  on  or  before  the  first  day 
of  January,  one  thousand  eight  hundred  and  thirty-four,  and  shall  not  give  to 
any  will,  deed,  contract,  engagement,  or  charge,  executed,  entered  into,  or  cre- 
ated before  the  said  first  day  of  January,  one  thousand  eight  hundred  and  thirty- 
four,  the  efiect  of  defeating  or  prejudicing  any  right  to  dower. 
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ABATEMENT, 

of  freehold,  when  prevented  hj  possession  of  tenant  for  years,  SS6,  S64. 
'  during  covertare  will  not  defeat  dower,  263,  264. 
of  ancestor's  lands  before  marriage  of  the  heir,  preyents  dower  unless  the  heir 
enter,  2&S,  256. 

ABATOR, 

estate  of,  subject  to  dower  until  avoided,  267,  268,  290,  369. 

AD  OSTIUM  ECCLESIJE, 
mode  of  endowment,  14,  15> 
effect  of  special  assignment,  15. 

no  further  assignment  necessary,  17,  18. 
rule  where  there  was  no  special  sssignmient,  15,  16. 
effect  of  engagement  to  endow  the  wife  of-future  acquisitions,  15,. 
lands  assigned,  not  subject  to  control  of  wife  during  coverture,  16. 

might  be  disposed  of  by  the  husband,  16. 
when  wife  might  recover  from  purchaser  after  the  husband's  death,  16. 

her  remedy  against  the  htir,  16. 
dower,  abolished  in  England,  18,  19,  Appendjx,  655. 

never  prevailed  in  the  United  States,  19. 

ADVANCEMENTS, 

when  sustained  against  a  dowress  in  Tennessee,  622. 

ADVOWSON, 

when  subject  to  dower,  199. 

AFFINITY, 

marriage  contracted  within  prohibited  degrees  of,  voidable  at  common  law,  115, 

130,  135. 
in  England  and  in  several  of  the  States  snch  marriage  void  now,  by  statute, 
130,  135. 

AGE  OF  CONSENT, 

marriage  contracted  within,  voidable,  115,  135-138  , 

(See  Consent,  Age  ov,') 

AGREEMENT, 

to  sell,  whether  it  defeats  dower  in  North  Carolina,  592. 
divests  dower  in  Georgia,  596. 
if  by  parol,  invalid  in  Tennessee,  595. 

ALABAMA, 

early  dower  acts,  39,  40. 

marriage  per  verba  deproesenti,  85,  86. 

alienage  in,  156. 

estates  tail  abolished  in,  281. 

legislation  respecting  estates  ;)ur  autre  vie,  362. 

in  joint  tenancy,  339. 
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ALABAMA— (C(mftni(«d.) 

re-enactment  of  Virginia  statute  of  1785,  403.  / 

dower  in  equities  of  redemption,  454. 

in  complete  equity,  401,  421,  432. 

not  in  imperfect  equit}',  439. 

fuU  payment  renders  equity  complete,  439. 
no  dower  in  shares  in  corporations,  220,  22 1 ,  note, 
dower  not  subject  to  husband's  control,  601. 

nor  impaired  by  the  insolvency  of  bis  estate,  438. 

ALFKEl), 
laws  of,  8. 

ALIENS, 

who  are,  at  common  law,  151, 

may  hold  lands  by  purchase  or  devise  until  office  found,  ISI. 

can  not  take  by  descent,  iSl. 

nor  other  title  created  by  operation  of  law,  151. 

not  entitled  to  dower,  1521 

wives  of,  not  dowable,  152. 

modification  of  this  rule  in  time  of  Henry  V.,  152, 

alien  women  married  to  Englishmen  by  license  of  the  king,  rendered 
dowable,  152. 
modification  of  common-law  rule  by  statute  7  &  8  Victoria,  ch.  66,  1 52. 

foreign  women  become  naturalized  by  marriage  to  British  subjects,  152, 
effect  of  this  legislation,  152,  153. 

at  common  law,  rendered  doVrable  by  naturalization  or  denization,  145, 
disabilities  of,  in  the  United  States,  154-156. 
in  the  several  States,  156-184. 
Acts  of  Congress  for  naturalization  of,  184,  185. 

ALIENAGE, 

at  common  law,  151-153. 

disability  of,  removed  by  naturalization  or  denization,  153, 
as  a  ground  of  disability  in  the  United  States,  154,  156, 
in  the  several  States,  156^184. 
State  legislation  on  the  subject  of,'  local,  184. 
Congressional  legislation  respecting,  185,  186, 

ALIENATION, 

of  the  wife's  dower  lands  by  the  husband,  16, 
by  joint  tenant  does  not  render  his  wife  dowable,  269,  336,  337. 
of  estate  in  remainder  or  reversion  defeats  dower,  32 1 ,  605, 
by  the  husband  before  marriage, 
prevents  dower  from  attaching,  583, 

rule  where  the  alienation  does  not  become  fully  operative  until  after  marriage, 
583,  584. 

by  the  doctrine  of  relation,  583,  584. 

exchange  executed  by  entry,  584. 

execution  of  power  of  appointment,  584. 
by  tenant  in  tail,  when  void  and  when  voidable,  585,  586. 
dower  not'  affected  by  void  conveyance,  585. 
nor  by  voidable  conveyance  if  avoided  during  coverture,  585. 
on  the  eve  of  marriage  to  defraud  the  intended  wife,  587-590, 

at  common  law  defeats  dower,  587,  588. 

otherwise  in  the  United  States,  588-592. 
on  the  day  of  marriage,  dower  takes  precedence  of,  585. 
by  the  husband  during  coverture. 
dower  not  affected  by,  603-605. 

except  where  the  estate  is  exempt  from  dower  at  the  time,  605,  606. 
instances  in' which  the  wife  is  concluded,  605-649. 
modification  of  the  common  law  in  England,  614,  615. 
statutory  changes  in  the  United  States,  616,  617. 
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ANKDITIES, 

are  personal  estate,  and  not  subject  to  dower,  379-381. 

distinction  between,  and  rents,  379-38U 

nature  of,  where  both  the  person  and  the  lands  of  the  grantor  are  bound,  379-380. 

may  be  treated  as  realty  or  personalty  at  election  of  grantee,  380. 

mode  of  election,  380. 

nntil  election  made,  realty,  and  subject  to  dower,  380. 

if  grantee  elect  to  take  as  personalty,  dower  defeated,  380. 

when  the  heir  may  elect,  380. 

when  the  right  of  the  widow  will  become  absolute,  381. 
in  Virginia,  charged  upon  realty,  subject  to  dower,  381. 

APPEND  ANCY, 

when  widow  dowable  of  hereditaments  real  lying  in,  198-199. 

APPOINTMENT, 

dower  in  estates  determinable  under  power  of,  294-296. 
execution  of  the  power  divests  dower,  295,  410,  584. 
but  the  power  must  be  executed,  296. 

and  the  disposition  of  the  estate  must  be  referrible  directly  thereto,  296. 
devise  to  husband  for  life  with  remainder  to  such  person  as  be  shall  appoint,  296. 
if  the  husband  die  without  executing  an  appointment  to  himself,  dower, 
does  not  attach,  296. 

APPROPRIATION, 

of  lands  to  public  uses  divests  dower,  577-582. 

ARKANSAS, 

early  dower  acts,  51. 

alienage  in,  156. 

rule  in,  concerning  entailed  estates,  282. 

legislation  respecting  estates  pur  autre  vie,  362. 

estates  in  joint  tenancy,  339, 
statute  Westminster  2,  ch.  4,  substantially  adopted  in,  613. 
statute  excluding  dower  from  estate  of  mortgagee,  478. 
widow  required  to  elect  in  cases  of  exchange,  285. 
dower  not  allowed  in  equitable  estates,  400,  414. 
but  equities  of  redemption  subject  to  dower,  474. 
dower  in  slaves,  224. 

limited  to  slaves  possessed  by  husband  at  his  death,  224,  225. 

embraces  increase  accruing  between  death  of  husband  and  allotment  of 
dower,  225. 

defeated  by  gift  in  husband's  lifetime,  225.  ' 

and  by  levy  under  execution,  225. 

not  affected  by  emancipation  by  will,  225. 
dower  in  lands  not  subject  to  husband's  control,  628, 

ASSIGNMENT. 

of  dower  ad  ostium  ecclesiie,  10,  14,  15, 

of  specific  lands,  effect  of,  17,  and  note,  18,  19, 

to  ancestor's  widow,  effect  of  upon  dower  right  of  widow  of  the  heir, 

326,  327. 
to  grantor's  widoTjr,  effect  of  upon  dower, right  of  widow  of  the  pur- 
chaser, 332. 
decree  for,  equivalent  to  actual  assignment,  327,  328. 
specially  of  rents  and  profits,  effect  of  upon  right  of  junior  dowress,  329. 
of  equitable  estate  by  husband  defeats  dower,  442-444, 

dower  not  restored  by  subsequent  acquisition  of  the  legal  title,  445-447. 

ATTACHMENT, 

lien  acquired  before  marriage,  paramount  to  dower,  600. 
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ATTAINDER, 

for  treasou  or  felony  defeats  dower  at  common  law,  632-634. 
otherwise  in  the  United  States,  634-637. 

ATTENDANT  TERMS, 

when  widow  relieved  against,  in  equity,  S78,  note,  481,  note. 

BANISHMENT, 

of  hnsband,  effect  of  at  common  law,  650. 

BANKRUPTCY, 

act  of,  before  determination  of  precedent  or  interposed  freehold,  defeats  dover  in 
the  inheritance,  606. 

BARGAIN  AND  SAT.E, 

made  before  marriage,  and  enrolled  after,  good  against  dowre^s,  262,  note. 

BARGAINEE, 

who  dies  before  enrolment,  whether  his  wife  is  dowable,  261,  263. 

BASE  FEE, 

dower  in,  292-294. 

when  estate  of  dowress  defeated  in,  894. 

BRACTON, 

definition  of  dower  by,  15, 

BRITONS, 

ancient,  nnacqnainted  with  dower,'  3. 

BURGUNDIANS, 

marriage  custom  of,  4. 

BURIAL  GROUNDS, 

exempt  from  dower,  582, 

CALIFORNIA, 

dower  abolished  in,  57. 

alienage  in,  157. 

entailment  of  estates  forbidden,  881. 

legislation  respecting  joint  tenancy,  339. 

marriage  per  yerba  de  pn^esenti  held  valid,  81 ,  88. 

CANONICAL, 

disabilities  to  marriage,  what  are,  115. 

at  common  law  render  marriage  voidable  only,  IIS,  133,  139. 

changes  made  by  5  &  6  Will.  IV.  ch.  54,  133, 

statutory  modifications  in  the  United  Stafes,  115, 133,  139. 

CANON  LAW, 

respecting  marriage,  61. 

CASTLE, 

when  subject  to  dower,  18,  577. 

CERTIFICATE, 

of  ordinary,  at  common  law,-  question  of  marriage  triable  by,  109,  1 10. 
statutory  change  in  this  particular,  110,  note.  ' 

CESSANTE  STATU  PRIMJTIVO  CESSAT  DERIVATIVUS, 
the  maxim,  289. 

CESSAT  EXECUTIO, 

when  judgment  in  dower  shall  be  with,  377,  378, 

CESTUI  QUE  TRUST, 

no  dower  in  estate  of,  at  common  law,  386-398. 

otherwise  now  by  3  &  4  Will.  IV.  ch.  105,  399,  and  see  Appendix  655. 

in  what  States  dower  allowed  in  estate  of,  400-407. 

whether  the  equity  must  be  complete,  405-406, 

reversionary  estate  of,  407. 

disseisin  of,  407. 
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CESTUI  QUE  USE, 

widow  of,  not  dowable  at  common  law,  383-385. 
origin  of  this  rule,  383-384. 
effect  of  Statute  of  Uses,  385. 

CHARGES, 

created  before  marriage,  dower  subject  to,  594,  595. 
leases,  549. 
statutes,  549. 
recognisances,  549. 
redemption  of,  by  widow,  at  common  law,  481,  note, 
made  by  husband  prior  to  inception  of  dower,  paramount  thereto,  288. 
although  Toid  as  to  the  issue  or  remainder-man,  288. 
during  coverture,  void  as  to  the  dowress,  604. 
exceptions  to  this  rule,  606,  607. 
to  if  created  by  the  heir  after  husband's  death,  604. 

CHAKTEE,  GREAT. 

(See  Gbeat  Chastbb.) 

CHARTER  OF  PARDON, 

effect  of,  after  forfeiture  for  treason  or  felony,  634. 

CHATTEL  INTERESTS, 

not  subject  to  dower,  197,  364. 

precedent  or  interposed,  no  obstacle  to  dower,  230,  233,  234. 

dower  attaches  subject  thereto,  230,  233,  234. 

CHURCH, 

aid  of  thenn  establishing  dower,  21. 

CrVIL  LAW, 

dower  not  known  to  the,  3. 

COLLATERAL  LIMITATIONS, 

dower  in  estates  determinable  under,  297. 

when  implied  in  law,  297. 

dower  ceases  with  determination  of  estate  held  nnder,  297. 

so  where  ii-eehold  determined  by,  297. 

COLLUSIVE  RECOVERY, 

suffered  by  the  husband  during  coverture  may  be  avoided  by  the  wife,  608-614. 

COMPLETE  EQUITY, 

whether  a  requisite  of  dower  in  estate  of  cestui  que  tmt,  406,  407. 
in  what  States  required,  437,  439. 

COMMON, 

right  of,  subject  to  dower,  199. 

(See  Hbbbditaments  Real.) 

CONDITION,  , 

that  wiie  of  grantee  shall  not  be  endowed,  void  at  common  law,  287. 
otherwise  now  by  3  &  4  Will.  IV.  ch.  110,  288,  Appendix, 
wife  dowable  of  an  estate  held  upon,  256,  291. 
entry  for  breach  of,  defeats  dower,  291. 

whether  freehold  or  inheritance  determined  by,  291 . 
estate  not  determined  until  entry  made,  256,  291. 
surrender  upon,  234,  235. 

entry  for  breach  of,  in  such  cases,  235. 

CONDITIONAL  LIMITATIONS, 
estates  determinable  by,  297-314. 
whether  dower  exists  in  States  determined  by,  297-314, 
early  cases  relating  to  this  question,  298-302. 
(See  ExBcn-TosT  Devibb.) 
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CONNECTICUT, 

early  dower  in:is,  2b,  29. 

alienage  in,  157. 

rule  in,  respecting  entailed  estates,  283. 

estates  in  joint  tenancy,  340. 
dower  allowed  in  lands  of  which  the  husband  died  possessed,  616,  617. 
in  equities  of  redemption,  475. 
but  not  in  equitable  estates,  400,  414. 
whether  in  reversionary  estates,  323,  note, 
or  in  shares  in  corporations,  219. 
paramount  to  claims  of  creditors,  617. 
husband  may  defeat  dower  by  voluntary  conveyance,  616. 

but  not  by  devise,  617. 
Act  of  March  IB,  1877,  617,  note. 

CONSANGUINITY, 

marrioge  within  prohibited  degrees  of,  voidable  at  common  law,  115,  130,  135. 
in  England  and  in  several  of  the  States  void  now,  by  statute,  130,  135. 

CONSENT,  AGE  OF, 

at  common  law,  59,  136. 

statutory  modifications  in  the  United  States,  136. 

whether  they  abrogate  the  common-law  rule,  138,  139. 
marriage  within,  voidable,  135,  139. 

may  be  affirmed  or  disaffirmed  by  the  parties  on  arriving  at  the  age  of  consent, 
136,  137. 

but  not  before  arriving  at  that  age,  137. 
in  what  cases  may  be  disaffirmed  by  the  infant  Qnly,  138. 
evidence  of  affirmance,  137. 

decree  of  nullity  required  in  New  York  and  Wisconsin,  1 38. 
when  marriage  within  the  age  of  consent  confers  dower,  139,  142. 
application  of  common-law  doctrine  to  the  United  States,  142,  145. 

CONSPIRACY, 

marriage  procured  by,  not  void  where  neither  of  the  parties  participated  in,  126. 

CONSTITUTION  OF  THE  UNITED  STATES, 
provision  in,  relating  to  forfeiture  for  treason,  636. 
forfeiture  not  to  extend  beyond  the  life  of  the  offending  party,  636. 
effect  of  forfeiture  on  the  right  of  dower,  636,  637. 

CONTINGENT  REMAINDER, 

while  contingent  not  regarded  as  an  estate,  237. 

when  defeated   by  determination  or  merger  of  the  pai:tion]ar  estate,  235,  237, 

240,  245. 
when  protected  against  merger,  237,  238,  244,  245. 
where   the  severtd  estates  are  limited  by  the  same  instrument,  237,  238,  244, 

245. 
where  the  devisee  of  the  particular  estate  takes  the  fee  by  descent  directly  from 

the  testator,  238. 
when  merger  permitted,  237,  240,  245. 

by  statute  in  England  not  defeated  by  destruction  of  the  particular  estate,  237. 
same  rule  adopted  in  several  of  the  States,  237,  238. 
where  the  particular  estate  is  destroyed  or  become  merged,  dower  attaches  upon 

the  inheritance,  237,  240,  245. 
whether  interposed  subsisting,  prevents  dower  from  attaching,  238,  246. 
conflicting  opinions  upon  this  subject,  239,  note, 
early  cases  touching  the  question,  240,  246. 
supposed  result  stated,  239,  240. 
vesting  of,  defeats  dower,  246. 

though  the  right  has  become  consummate,  246. 

CONTRACT, 

of  purchase,  when  it  confers  dower,  413,  447. 

of  sale  before  marriage,  completed  after  marriage,  defeats  dower,  591-594,  630. 
tbough  resting  in  parol,  593. 
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CONTRACT_(  Conlmued.) 

or  made  by  an  infant,  593,  594. 

Ox  upon  consideration  partly  good  and  partly  valuable,  592. 
ao  if  enforced  against  the  heir  after  husband's  death,  591. 
so  if  vc-idor  eutbj-ce  his  lien  after  marriage  his  wife  has  no  dower,  592,  593. 
■when  dower  may  be  claimed  at  law  by  widow  of  vendor,  592. 
if  rescinded,  wife  of  vendor  dowable,  594, 

CONTRIBUTION, 

by  widow  of  mortgagor  where  the  holder  of  the  equity  has  redeemed,  519-545. 

whether  required  where  mortgage  redeemed  in  husband's  lifetime,  533-535, 

widow  not  subject  to,  until  principal  or  interest  is  due,  535-536, 

extent  to  which  she  is  required  to  make,  535-537. 

rule  where  the  holder  of  the  equity  has  procured  an  assignment  of  the  mort- 
gage, 536-437. 

election  to  make,  or  have  the  mortgage  debt  deducted  from  the  value  of  the 
land,  544,  545. 

not  required  where  holder  of  the  equity  fails  to  redeem,  545,  546. 

CONVERSION, 

equitable,  doctrine  of,  449. 

CONVEYANCE, 

under  Statute  of  Uses  confers  seisin  in  law,  265. 

of  lands  in  the  respective  States,  regulated  by  statute,  252,  253. 

delivery  of,  to  third  person  for  benefit  of  grantee,  invests  grantee  with  seisin, 

254, 
ill  trust  to  pay  debts,  subject  to  dower,  unless  sale  made  by  trustee  before  mar- 

.  riage,  584. 
void,  docs  not  defeat  dower,  585, 

otherwise  as  to  voidable,  unless  avoided  during  coverture,  585. 
by  tenant  in  tail,  when  void  and  when  voidable,  585,  586. 
on  the  eve  of  marriage  to  defraud  intended  wife,  587-591. 
good  at  common  law,  587,  588. 
but  not  in  the  United  States,  588-591. 
before  marriage,  prevents  dower  from  attaching,  583, 
when  operative  under  doctrine  of  relation,  583,  584. 
by  the  husband  during  coverture  does  not  impair  dower,  604,  605, 
common-law  exceptions  to  this  rule,  604-607. 
statutory  modifications  in  England,  614,  615, 
in  the  United  States,  616-628, 
by  husband  during  coverture  to  defeat  dower,  rule  respecting,  in  Connecticut, 
Vermont  and  North  Carolina,  616,  617,  618,  619. 
for  benefit  of  creditors,  defeats  dower  in  North  Carolina,  619. 
the  rule  in  Tennessee,  620-622, 

void  though  consideration  paid,  if  purchaser  had  notice,  622. 
in  trust  to  pay  debts,  wife  has  dower,  unless  trust  enforced  in  husband's 
lifetime,  621. 
the  rule  in  Mississippi,  624. 

otherwise  than  in  good   faith  and  for  a  valnable  consideration   does  not 
affect  dower,  624. 
the  rule  in  Pennsylvania,  625-628. 

by  husband  to  trustees  does  not  affect  common-law  right  of  dowir,  625-62,8. 
whether  voluntary  or  compulsory,  625-628. 
otherwise  as  to  statutory  dower,  627,  note, 
fraudulent  as  to  creditors,  avoided  by  them,  the  wife  dowable,  641-644. 
otherwise  in  New  .Jersey,  640,  641. 

whether  this  doctrine  is  recognised  in  New  Tork,  639-646. 
statutory  provision  in  Massachusetts  respecting,  642, 
whether  the  wife  may  claim  dower  as  against  the  fraudulent  grantee  or  a  pur- 
chaser from  him  with  notice,  644-646, 
wife  not  affected  by  fraudulent  acts  of  husband  in  consummating  his  contracts 

of  sale,  646. 
how  far  her  relinquishment  of  dower  will  support  a  conveyance  to  her,  644. 
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COPARCENARY  AND  COMMON, 
estates  in,  subject  to  dower,  340-342. 
.before  partition  dower  set  off  in  common,  341. 
after  partition  assigned  in  husband's  share,  341. 
voluntary  partition,  341,  342. 
parol  partition,  341,  342. 

if  decree  not  executed  in  husband's  lifetime,  wife  a  necessary  party,  341,  348,  349. 
eviction  after  partition,  by  paramount  title,  341. 
effect  of  sale  in  partition  in  husband's  lifetime,  341-355. 
^  in  New  York  held  to  divest  inchoate  dower  right,  341-348. 
but  share  of  proceeds  to  be  invested  for  wife's  benefit,  345,  348. 
this  right  secured  by  present  New  York  statute,  355. 

how  construed,  355,  356. 
when  inchoate  dower  interest  divested  in  Maryland,  350,  351. 
in  Ohio  sale  in  partition  divests  inchoate  dower,  351-353. 

although  the  wife  is  not  made  a  party,  351-353. 
so  in  Missouri,  351. 
statute  in  Minnesota  on  this  subject,  356-357. 

in  Virginia,  356-357. 
hardship  upon  the  wife  where  her  inchoate  interest  is  unprotected,  353, 354, 356-357. 

COPYHOLDS, 

no  dower  of,  369. 

by  special  custom  subject  to  freebench,  369. 

not  affected  by  late  English  dower  act,  413,  414. 

CORPORATIONS, 

shares  in,  not  subject  to  dower,  214-223. 

early  English  cases  on  this  subject,  214-216. 

distinction  where  lands  are  vested  in  the  corporation  and  where  in  the  individual 

shareholders,  2)4-216,  217. 
the  doctrine  in  the  United  States,  318-221. 

CORRUPTION  OF  BLOOD, 

not  worked  by  treason  or  felony  in  the  United  States,  637; 

COSTS, 

widow  permitted  to  recover,  by  statute  of  Gloucester,  18. 

COUNCIL  OF  TRENT, 

decree  of,  respecting  marriage,  61. 

not  regarded  as  of  authority  in  England,  .61. 

CREDITORS, 

general,  claims  of,  subordinate  to  dower  in  Connecticut,  North  Carolina  and 

Tennessee,  617,  620,  622. 
the  rule  in  Pennsylvania,  625-628.  , 

CRIME, 

forfeiture  for,  at  common  law,  632-634. 
rule  in  the  United  States,  634-637. 
(See  Tbeason.) 

CROPS, 

widow  empowered  to  bequeath,  by  statute  of  Merton,  18. 

COSTOM, 

dower  by  the,  18. 
ancient  marriage,  2,  4. 

DAMAGES, 

given  the  widow  by  statute  of  Merton,  18. 

DANE-LAGE, 

when  in  force  in  Northumberland,  8. 

PEATH, 

of  husband  comsummates  the  right  of  dower,  649-651.  • 
must  be  natural,  649-651. 
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DECREE, 

of  Council  of  Trent,  61. 

not  regarded  as  binding  in  England,  61. 
of  nnllity,  necessary  in  certain  States  to  dissolve  marriages  contracted  by  idiots  or 
lunatics,  129-130. 

or  under  duress,  129-130. 

or  through  fraud,  129-130. 

otherwise  as  to  the  marriage  de  pnetenti  with  a  lunatic,  129-130,  note, 
of  nullity,  necessary  to  dissolve  marriage  de  facto,  129. 
for  assignment  of  dower,  when  equivalent  to  actual  assignment,  32",  328.  . 
of  divorce,  when  it  consummates  the  right  of  dower  in  certain  States,  652,  653. 

DE  FACTO, 

marriage,  what  constitutes,  114. 

valid  until  dissolved,  114. 

confers  dower  unless  annulled  in  the  lifetime  of  both  the  parties,  118,  114, 

DEFEASIBLE  ESTATES, 

dower  in,  267,  290,  369,  372. 
when  defeated,  266,  290,  369-372. 

DEFORCEMENT, 

punishment  for,  provided  by  statute  of  Merton,  18. 

DEJURE, 

what  constitutes  marriage,  114. 

distinction  between,  and  marriage  de/acto,  114. 

DELAWARE, 

eaily  dower  acts,  32-34. 

alienage  in,  158-159. 

legislation  respecting  joint  tenancy,  339. 

uses,  399. 
equitable  estates  not  subject  to  dower,  400,  414. 
husband  can  not  control  dower,  629. 

DE  LA  PLUIS  BE  ALE, 

mode  of  endowment,  18,  19. 

abolished  in  England,  19. 

never  known  in  the  .United  States,  19. 

DELIVERY, 

of  purchase-money  mortgage,  date  of  may  be  shown  by  parol,  275. 

DENIZATION,  \ 

eifect  of,  at  common  law,  153,  154. 
prospective  only,  in  its  operation,  153. 

DENMARK, 

introduction  of  dower  into,  6. 

DESCENT, 

estates  acquired  by,  subject  to  maxim  dos  de  dote  peti  turn  debet,  324-326. 
(See  Estates  in  Remaindeb  and  REVEKgioir.) 

DEVISE, 

the  maxim  dos  de  dote  peti  nan  debet  applicable  to  lands  acquired  by,  330. 

by  husband,  ineffectual  to  divest  dower  in  Connecticut  and  Vermont,  617,  618. 

DISABILITIES, 

to  marriage,  civil  and  canonical,  1 15. 

DISCONTINUEE, 

widow  of,  dowable  until  his  estate  is  avoided,  267,  268,  371. 

DISSEISEE, 

if  disseised  before  marriage,  must  enter,  or  his  wife  not  dowable,  255,  257. 
judgment  alone  against  dipseifior  insufficient  to  confer  dower,  257. 
80  of  execution  served  by  heir  after  husband's  death,  257,  258, 
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DISSEISIN, 

before  marriage  prevents  dower  unless  th«  husband  enter,  255,  S57. 
of  ancestor  defeats  dower  unless  the  heir  enter,  256. 
during  coverture  does  not  impair  dower,  263,  264. 
of  cestui  que  trust,  390,  391. 

DISSEISOR, 

widow  of,  entitled  to  dower,  267,  268. 

until  his  estate  is  avoided,  267,  268,  290,  369,  370. 

estate  of,  disaffirmed  by  restoration  of  seisin  to  the  rightful  owner,  290. 

distinction  as  to  defeasible  character  of  estate  of  heir,  and  widow  of,  370. 

DISTRICT  OF  COLUMBIA, 
alienage  in  the,  1 83. 

right  of  entry  sufficient  to  give  dower,  259. 
where  estate  acquired  by  exchange  widow  must  elect,  386. 
formerly  equitable  estates  not  subject  to  dower,  400,  436. 
otherwise  now  as  to  complete  equity,'  401,  421,  436. 
dower  allowed  in  equities  of  redemption,  475. 
but  not  in  estate  of  mortgagee,  477. 
dower  not  subject  to  husband's  control,  630. 
inchoate  dower  protected  on  sale  in  foreclosure,  481. 

DIVORCE, 

marriage  prohibited  after,  in  certain  States,  121,  122. 
extent  and  effect  of  the  prohibition,  121,  122. 

granted  for  misconduct  of  husband,  consummates  right  of  dower  in  certain  States, 
652,  653. 

DOS, 

of  the  civil  law,  3. 

bore  no  resemblance  to  dower,  3. 
the  term,  how  deduced  by  Spelman,  19. 

DOS  DE  DOTE  PETI  NON  DEBET, 
application  of  the  maxim,  324-333. 

DOS  RATIONABILIS, 

in  what  it  consisted,  14,  15. 

DOVE-HOUSE, 

subject  to  dower,  200. 

DOWER, 

origin  of,  involved  in  uncertainty,  1,  2. 
supposed  antiquity  of,  2. 
controversy  as  to  origin  of,  in  lands,  4-7,  9. 
probable  origin  of,  in  England,  4,  5,  19,  20. 
provision  for,  in  charter  of  Henry  I.,  9. 

in  charter  of  King  John,  1 1. 

in  first  charter  of  Henry  III.,  11. 

in  second  charter  of  Henry  III.,  12,  13. 
ad  ostium  ecdesicB,  10,  14,  15,  17. 

never  prevailed  in  the  United  States,  19. 

abolished  in  England,  19,  note. 
ex  assensu  patria,  18,  19. 

not  known  in  the  United  States,  19. 

abolished  in  England,  19. 
by  the  custom,  18. 

never  adopted  in  the  United  States,  19. 
de  Ju  pluis  beale,  18,  19. 

not  recognised  in  the  United  States,  19. 

abolished  in  England,  19. 
by  the  common  law,  18j  1.8. 
proportion  assigned  for,  i,  note,  12,  14-16. 
limited  to  lands  held  during  coverture,  16. 
object  of,  20,  21. 
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introduction  of,  into  the  several  States,  23-97. 

abolished  iti  Texas,  56. 

not  allowed  in  California,  57. 

nor  in  Louisiana,  58. 
not  conferred  at  common  law  by  the  irregular  marriage,  lOS-IlO. 

otherwise  in  several  of  the  United  States,  110-112. 
attaches  upon  marriage  de  facto,  113,  114. 

unless  dissolved  in  the  lifetime  of  both  the  parties,  113,  114. 
does  not  attach  upon  marriage  void  in  law,  115-133. 
attaches  upon  marriage  contracted  within  the  age  of  consent,  139-145. 
defeated  by  decree  annulling  voidable  marriage,  146. 
alien  not  entitled  to,  at  commonilaw,  152. 

nor  the  wife  of  an  alien,  152. 
English  statutory  modification  of  this  rale,  152. 
applicable  only  to  real  property,  198. 
in  lands  and  tenements,  198. 
in  hereditaments  real,  198-200. 
in  mines  and  quarries,  200-206. 

not  allowed  in  wild  lands  in  Massachusetts,  Maine  and  Kew  Hampshire,  except 
in  certain  cases,  206-211. 

otherwise  in  other  States,  211-213. 
not  allowed  in  shares  in  corporate  property,  214-223. 
nor  in  water  granted  for  hydraulic  purposes,  323,  224. 
in  estates  tail  special,  227,  228. 

where  there  is  an  interposed  or  precedent  chattel  interest,  215-222. 
where  there  is  an  interposed  or  precedent  freehold  estate,  229-235. 
where  there  is  an  intervening  contingent  freehold  remainder,  235-246. 
excluded  by  intervening  possibility,  246-248. 
does  not  attach  at  common  law  upon  mere  right  of  entry,  255-256. 

otherwise  now  in  England  and  In  most  of  the  United  States,  258-260. 
nor  upon  estates  in  joint  tenancy,  258,  260,  335-337. 

otherwise  in  many  of  the  United  States,  327-330. 
nor  upon  a  transitory  seisin,  271-278. 
attaches  upon  an  instantaneous  seisin,  278-279. 
in  estates  in  fee  simple  and  fee  tail,  279. 
in  estates  tail  in  the  United  States,  279-281. 
in  estates  acquired  by  exchange,  284-286. 
in  defeasible  estates,  268,  290,  368-372. 

estates  upon  condition,  290-292. 

base  and  qualified  fees,  292-294. 
in  estates  determined  by  natural  limitation,  286-288. 
in  estates  determinable  under  power  of  appointment,  410-411. 
under  collateral  limitations,  296. 
under  conditional  limitations,  296-320. 
not  allowed  in  reversionary  estates,  229,  321-333. 

unless  the  husband  acquire  the  freehold,  241,  306,  307. 
in  estates  in  coparcenary  and  common,  340-t342. 

effect  of  sale  in  partition,  342-345. 
in  estates  not  of  inheritance,  359-373. 

estates  for  life  not  subject  to,  359-363. 

nor  estates  for  years,  363,  364. 

otherwise  in  Massachusetts,  Missouri,  Kansas  and  Ohio,  364-366. 

estates  at  will  not  subject  to,  369. 
in  wrongful  estates,  until  avoided,  267,  290,  369,  373. 
in  rents,  369,  372. 
not  allowed  in  annuities,  379-381. 
did  not  attach  upon  estate  of  cestui  que  me,  382-385. 

effect  of  Statute  of  Uses,  385. 
nor  upon  estate  of  cestui  que  trust,  369-398,  413. 

otherwise  now  in  England,  399-413. 

and  in  many  of  the  States,  400-407. 
does  not  attach  upon  estate  of  trustee,  409-410. 

except  to  the  extent  of  his  beneficial  interest,  411-412. 
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in  equitable  estates  acquired  under  executory  contracts  of  purchase,  413-447. 

in  what  States  seisin  of  the  legal  estate  is  required,  414-420 
under  the  doctrine  of  equitable  conversion,  449-461. 
in  equities  of  redemption,  463-476. 

not  allowed  at  common  law,  463-467. 

except  in  certain  cases,  464-466. 

otherwise  now  in  England,  464. 

and  in  the  United  States,  467-476. 

of  mortgages  for  years,  476. 
as  against  a  mortgagee,  479-518. 

before  condition  broken,  479-480. 

redemption  by  widow  of  mortgagor,  481-487. 

-satisfaction  of  mortgage  from  husband's  estate,  510-518. 
as  against  the  holder  of  the  eqmty,  519-554. 

contribution  by  the  widow,  519-533. 

where  the  mortgage  is  redeemed  in  husband's  lifetime,  533-535. 

principal  or  interest  must  be  due,  535-536. 

extent  of  contribution,  536-538. 

where'  the  holder  of  the  equity  becomes  the  assignee  of  the  mortgage,  539- 
544. 

election  to  hare  mortgage  debt  deducted  from  the  value  of  the  land,  544-545. 

where  the  holder  of  the  equity  fails  to  redeem,  545-546. 

where  there  are  successive  mortgages,  546—547. 

satisfaction  of  mortgage,  547-551. 
ae  against  the  vendor's  lien,  441,  555-560, 

where  he  has  retained  the  legal  title,  441-555. 

where  he  has  conveyed  the  legal  title,  555-560. 

satisfaction  of,  from  husband's  estate,  557,  and  note. 

when  inchoate  dower  protected  on  sale  under,  559-560. 
m  partnership  lands,  563-576. 

subject  to  partnership  liabilities,  563-576. 

surplus  treated  as  realty  and  subject  to  dower,  563,  574,  575. 

otherwise  in  Virginia,  575-576.  ' 

not  allowed  in  lands  appropriated  to  public  uses,  577-582. 
as  affected  by  acts  of  husband  prior  to  the  marriage,  583-602. 

alienation  before  marriage,  583-584. 

on  the  eve  of  marriage,  587-591. 

on  the  day  of  marriage,  585. 

void  and  voidable  conveyances,  585,  587. 

mortgages  executed  before  marriage,  595-599. 

contracts  of  sale,  591,  594,  630. 

charges,  594,  595,  602. 

judgments  recovered  before  marriage,  599-601. 

on  the  day  of  man-iage,  585-600. 

attachment  lien,  600. 

discontinuance  by  tenant  in  tail,  586,  587. 
as  affected  by  acts  of  husband  during  the  coverture,  603-637. 

alienation  after  marriage  is  sul^ect  to  dower,  603,  604, 
exceptions  to  this  rule,  604-608. 

so  of  charges  or  derivative  interests,  603. 

dower  not  affected  by  any  modification  of  the  husband's  seisin,  603,  604. 

nor  by  release  of  rent  to  terre-tenant,  604. 

nor  by  collusive  recovery  of  husband's  lands,  608-614. 

nor  by  husband's  release  of  equity  of  redemption,  596-630. 

nor  by  sale  of  equity  of  redemption  on 'execution,  631. 

paramount  to  mechanics'  lien,  631. 
otherwise  in  Keiitncky,  631. 

statutory  changes  in  England,  614,  615. 
in  the  United  .States,  616-628. 
where  the  wife  has  joined  in  a  fraudulent  conveyance,  639-646. 
if  avoided  by  creditor's  wife  has  dower,  641-644. 
otherwise  in  New  Jersey,  640,  641. 
the  doctnne  in  N«w  York,^639,  640,  646. 
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whether  she  may  daim  dower  as  against  the  fraudulent  grantee,  644-646. 

wife  not  ati'ected  by  fraudulent  acts  of  husband,  646. 
forfeiture  of,  by  reason  of  the  husband's  crime,  632-687. 

at  common  law,  632-634. 

effect  of  charter  of  pardon,  634. 

of  reversal  of  the  attainder,  634. 

English  rule  not  adopted  in  the- United  States,  634-637. 

whether  forfeiture  by  husband  before  marriage  defeats  dower  in  the  United 
States,  636,  637.  ' 

ligbt  of,  when  consummate,  449-653. 

by  natural  death  of  husband,  449-651. 

in  Maryland  by  conviction  of  husband  of  polygamy,  651. 

in  Michigan  by  sentence  of  husband  to  imprisonment  for  life,  651. 

in  certain  States  by  sentence  of  divorce  for  misconduct  of  hosband,  652, 
653. 

DOWEESS, 

not  permitted  to  open  unopened  mines,  206. 

but  may  work  mines  and  quarries  already  opened,  200-206. 

DOWRY, 

of  the  Scriptures,  2. 
of  the  ancient  Greeks,  8. 
of  the  civil  law,  3. 

DURESS, 

marriage  procured  by,  void,  115,  125. 

in  certain  States  voidable  only,  129,  130. 

option  of  injured  party  to  affirm  the  marriage,  IS6,  IS7> 

evidence  of  such  affirmance,  129,  130. 

ECCLESIASTICAL  COURTS, 
.  former  jurisdiction  of,  109,  110. 
how  far  modified  by  statute,  110,  note. 

ECCLESIASTICAL  PROFITS, 
Certain,  subject  to  dower,  199. 

EDMOND, 

laws  pf,  for  support  of  widow,  5. 

EDMUND, 

laws  of,  for  support  of  widow,  6. 

EDWARD  IV., 

dower  in  time  of,  16. 

EDWARD  THE  CONFESSOR, 
laws  of,  8. 

ELECTION, 

of  widow  where  dower  assigned  ad  ostium  ecclesice,  16. 

where  lands  are  acquired  by  exchange,  284-287. 

where  the  owner  of  a  rent-charge  acquires  tlie  inheritance,  375,  376,  604. 

where  the  husband  conveys  in  fee  reserving  rent,  375,  376. 

to  convert  a  rent-charge  into  a  simple  annuity,  980. 

right  of,  under  the  doctrine  of  equitable  conversion,  454-461 . 

who  may  elect,  459,  461. 

how  election  made,  459,  461. 

effect  of,  458,  461. 
to  have  mortgage  debt  deducted  from  value  of  the  land,  544,  545. 

ELEGIT, 

no  impediment  to  dower,  230,  231. 

EMINENT  DOMAIN, 

exercise  of  right  of,  defeats  dower,  577-982. 


670  INDEX. 

ENDOWMENT, 

ad  ostium  eccletioe,  1 7. 
by  the  custom,  18. 
ex  assensu pairis,  18,  19. 
de  la  pluis  beale,  18,  19. 

ENROLMENT, 

effect  of  death  of  bargainee  before,  260-262. 

ENTRY, 

for  condition  broken,  when  it  defeats  dower,  235. 

revests  tlie  estate  in  ihe  grantor,  235-256. 

where  there  has  been  a  forl'eiture  for  waste,  256. 

exchange  executed  by,  256,  257. 

not  necessary  to  confer  seisin  in  deed  in  the  United  States,  253. 

nor  seisin  in  law  except  in  certain  States,  254,  255. 
right  of,  insufficient  to  give  dower  at  common  law,  255-257. 
necessity  of,  abolished  by  statute  in  England,  256. 
in  what  cases  required  in  the  United  States,  258-260. 
foreclosure  by,  510. 
requisites  of,  510, 

EQUITABLE  CONVERSION, 

doctrine  of,  449.  , 

right  and  effect  of  election  under,  458-461. 
EQUITABLE  ESTATES, 

not  subject  to  dower  at  common  law,  413. 

otherwise  now  by  3  &  4  Will.  ch.  105,  413,  Appendix. 

States  in  which  the  common-law  rule  is  retained,  416-420. 

how  far  modified  in  Massachusetts,  415^18. 
in  what  State  dower  may  be  had  of,  420,  436. 
whether  the  equity  must  be  complete,.405,  406,  436-442. 
what  constitutes  a  perfect  equity,  437,  438. 

in  what  States  required,  437,  438. 
in  what  States  dower  may  be  had  of  an  imperfect  equity,  438-440. 

restricted  to  the  husband's  interest,  438,  439. 

subject  to  vendor's  lien,  441,  442. 
sale  of,  by  husband  defeats  dower,  442-446. 
80  where  he  rescinds  the  contract  of  purchase,  446. 

or  conveys  with  covenants  of  warranty  before  acquiring  either  the  legal  or  equita- 
ble title,  444,  445. 
rule  where  he  sells  his  equity  by  executory  contract,  446. 
no  dower  where  he  acquires  the  legal  title  after  transferring  his  equitable  estate, 

445-447. 
immaterial  whether  the  transfer  was  absolute  or  by  mortgage,  445,  446. 
in  remainder  or  reversion,  324-407. 
EQUITIES  OF  REDEMPTION, 

of  mortgages  in  fee,  not  subject  to  dower  at  common  law,  463-467. 

certain  exceptions  to  this  rule,  463-466. 
dower  may  be  had  of,  in  the  United  States,  467,  475-476. 
and  now  in  England  by  recent  statute,  464. 
dower  in,  as  against  a  mortgagee,  479—517. 

before  condition  broken,  479-480. 

right  of  dower  to  redeem,  481-486. 

extent  to  which  she  must  redeem,  486,  487. 

where  the  husband  is  grantee  of  part  only  of  the  mortgaged  premises,  487, 
488. 

where  the  mortgagee  has  acquired  the  equity  of  redemption,  488-497. 
redemption,  by  widow  a  condition  precedent  to  dower,  497-498. 
proceedings  to  redeem,  498. 

widow  who  has  redeemed  entitled  to  be  reimbursed,  498. 
how  this  right  enforced,  498. 
foreclosure  and  sale  after  the  husband's  death,  498-500. 

extinguishes  dower  in  the  lands,  501. 

widow  dowable  of  the  surplus,  500-501. 
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EQUITIES  OF  EEDEMPTION—(  Omtmuerf.) 

foreclosure  and  sale  in  the  husband's  lifetime,  501-505, 

whether  inchoate  interest  should  be  protected,  501-505. 

whether  the  wife  a  necessary  party,  505-508. 

terms  upon  which  she  may  redeem  where  not  made  a  party,  508,  509, 
foreclosure  by  entry  of  mortgagee,  510, 

what  required  to  perfect,  510, 
satisfaction  of  mortgage  from  husband's  estate,  5I0-SI7. 
as  against  the  holder  of  the  equity,  519-553. 

where  the  heir  or  purchaser  has  redeemed   the  widow  must  contribute, 
519-533. 

but  the  principal  or  interest  must  be  due,  535,  536. 

extent  to  which  she  must  contribute,  536-538. 

contribution  where  the  holder  of  the  equity  becomes  assignee  of  the  mort- 
gage, 539-544. 

whether  she  must  contribute  where  the  mortgage  was  redeemed  in  the  hus- 
band's lifetime,  533-535. 
election  to  have  the  mortgage  debt  deducted  from  the  value  of  the  land,  544,  545. 
dower  where  there  are  successive  mortgages,  546-549. 

where  mortgage  not  redeemed  widow  entitled  to  dower  as  of  an  unincum- 
bered estate,  545,  546. 
when  n  mortgage  will  be  treated  as  satisfied,  549-553, 

release  of,  by  husband  during  coverture  does  not  defeat  dower,  596-599,  630,  611, 
nor  is  dower  impaired  by  sale  of,  on  execution,  631. 
of  mortgages  for  years,  subject  to  dower,  454,  455. 

ERROR, 

in  what  cases  it  invalidates  marriage,  128. 

ESCHEAT, 

by  reason  of  failure  of  heirs  does  not  defeat  dower,  286,  288. 
at  common  law  by  reason  of  crime,  287,  note,  632. 

ESTATE, 

necessary  to  confer  dower,  227-248. 

must  be  one  that  the  issue  of  the  wife  might  inherit,  227,  228. 

must  confer  a  right  to  this  immediate  freehold,  229,  230,  321. 

there  must  be  no  intervening  freehold  estate,  231-233. 

precedent  or  interposed  chattel  interest  no  impediment  to  dower,  230,  231 ,  233,  234. 

determination  of  the  intermediate  freehold  during  coverture  gives  dower,  234,  235. 

effect  of  intervening  contingent  remainder,  235-246. 

intervening  possibility,  246-248. 

of  disseisor,  abator,  or  intruder  subject  to  dower  untif  avoided,  267,-  370. 

ESTATES  IN  FEE  SIMPLE, 
subject  to  dower,  281. 
right  of  widow  not  affected  by  failure  of  heirs,  285,  286,  289. 

ESTATES  IN  FEE  TAIL, 
dower  may  be  had  of,  281. 

statutes  relating  to,  in  the  United  States,  281-283, 
failure  of  issue  does  not  impair  dower,  286,  288. 

ESTATES  ACQUIRED  BY  EXCHANGE, 
dower  in,  284-286. 

(See  Exchange.) 

ESTATES  FOR  LIFE, 

not  subject  to  dower  at  common  law,  859-361. 
nor  as  a  general  rule  in  the  United  States,  362-363. 

ESTATES  FOR  YEARS, 
dower  not  allowed  in,  363. 

otherwise  in  Massachusetts,  Missouri,  Kansas  and  Ohio,  364-368, 
nff  impediment  to  dower  in  the  inheritance,  230,  234,  377, 

ESTATES  AT  WILL, 

not  subject  to  dower,  369, 
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ESTATES  UPON  CONDITION, 

distinction  between,  and  estates  created  under  conditional  limitations,  290,  291. 
dower  in,  290-292. 

defeated  by  entry  of  grantor  for  condition  broken  by  the  grantee,  290,  291. 
or  for  condition  performed  by  the  grantor,  291. 

ESTATES  IN  REMAINDER  AND  REVERSION, 

expectant  upon  an  estate  of  freehold,  not  subject  to  dower,  229,  3^1-333. 

unless  the  freehold  determine  during  the  coverture,  232,  321,  322. 

dower  in,  where  prior  estate  is  a  mere  chattel  interest,  230,  322,  377, 

alienation  of  during  existence  of  particular  estate  defeats  dower,  322,  605,  606. 

Massachusetts  Colony  act  of  1641  relating  to,  27,  323. 

Maine  statute  of  1821,  323,  note. 

in  Ohio  dower  allowed  in,  323. 

the  rule  in  Pennsylvania,  323. 

supposed  rule  in  Connecticut  and  Vermont,  323,  note. 

dower  in  lands  subject  to  prior  right  of  dower,  324-333. 

must  yield  to  the  elder  right,  324. 

but  this  doctrine  limited  to  estates  acquired  by  descent  or  devise,  325,  330,  331 

and  the  widow  of  the  ancestor  or  testator  must  survive  the  heir,  326,  332. 

and  her  dower  must  be  actually  assigned,  326-328. 

Assignment  to  elder  dowress  defeats  seisin  of  her  heir  or  devisee  to  extent  of  the 

assignment,  326-328. 
and  the  dower  of  his  widow  to  the  same  extent,  326,  327. 
rule  where  the  junior  dowress  is  first  endowed,  326,  327. 
effect  of  decree  for  assignment  of  dower  to  the  elder  widow,  328,  329. 
of  special  assignment,  329. 

effect  of  reversal  of  decree  endowing  the  elder  widow,  330. 
of  release  or  extinguishment  of  the  elder  right,  331. 
lands  acquired  by  purchase  not  subject  to  the  maxim  doa  de  dote  peti  non  deoel, 

331-333. 

ESTATES  IN  COPARCENARY  AND  COMMON, 
dower  in,  340-357. 

(See  CoFAKC]^ABT  AND  CoMMOir.) 

ESTATES  IN  JOINT  TENANCY, 
dower  in,  269-270,  335-340, 
(See  Joint  Tenanot.) 

ESTOVERS, 

right  to  take,  not  snbje0  to  dower,  200. 

EX  ASSENSU  PATRIS, 

mode  of  endowment,  18,  19. 
abolished  in  England,  19,  note, 
never  known  in  the  XJnited  States,  19. 

EXCHANGE, 

of  lands,  how  made,  284,  285,  note. 

at  common  law,  entry  necessary  to  perfect  seisin,  256,  257. 

otherwise  under  tne  Statute  of  Uses,  265, 
dower  in  estates  acquired  by,  284-286. 

widow  required  to  elect  of  which  lands  she  will  be  endowed,  284. 
before  marriage,  executed  after  marriage,  defeats  dower,  584. 
common-law  rule,  how  far  adopted  in  the  United  States,  286,  287. 
effect  of  eviction  from  lands  acquired  by,  284,  285. 

EXECUTION, 

served  by  heir  does  not  confer  dower  upon  widow  of  the  ancestor,  257^258. 
dower  not  affected  by  sale  of  equity  of  redemption  on,  631. 

EXECUTORS, 

not  invested  with  estate  under  a  mere  power  of  sale,  459,  460. 
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EXECUTORY  DEVISE, 

whether  dower  exists  in  estates  determined  by,  297-320. 
early  cases  relating  to  this  question,  298-305. 
'     views  of  modern  English  text  writers,  805-309. 
modern  English  cases,  310-314. 
views  of  American  text  writers,  314. 
American  cases  upon  the  same  subject,  314—318. 
supposed  result  stated,  318-320. 

FAIR, 

dower  may  be  had  of,  200. 

FELONY, 

forfeiture  for,  defeated  dower  at  common  law,  632-634. 
English  rule  not  in  force  in  the  United  States,  634-637. 
(See  Tbeason.) 

FEMALES, 

age  of  consent  to  marriage,  60,  136. 

FERRY, 

subject  W  dower,  200. 

FEUDISTS, 

their  dower  regulations,  19,  20. 

FINE, 

for  assigning  dower,  abrogated  by  Magna  Carta,  14. 

FLORIDA, 

early  dower  acts,  53. 

alienage  in,  158. 

dower  not  allowed  in  shares  in  corporations,  221,  and  note 

entailment  of  estates  forbidden,  281 . 

estates  in  joint  tenancy,  339. 

equitable  estates  not  subject  to  dower,  400,  414. 

dower  right  not  subject  to  husband's  control,  629. 

FORECLOSURE, 

after  the  hosband's  death,  499-500. 

dower  in  lands  extinguished  by,  500. 

attaches  upon  the  surplus,  499-500. 
during  the  husband's  lifetime,  499,  505. 

whether  inchoate  dower  should  be  protected,  501-504. 

whether  wife  a  necessary  party,  505-508, 

terms  upon  which  she  may  redeenl  if  not  joined,  508,  509. 
by  entry  of  mortgagee,  510. 

requisites  of,  510. 

FOREIGN  MARRIAGES, 

valid  where  solemnized,  valid  everywhere,  147,  148. 

exceptions  in  cases  of  incest  and  polygamy,  147,  148. 

in  cases  of  mental  incapacity,  148. 
whether  valid  where  law  of  domicile  evaded,  147. 
invalid  where  celebrated,  invalid  everywhere,  146,  147. 

exceptions  to  the  general  rule,  148. 

FORFEITURE, 

for  treason  or  felony,  dower  defeated  by,  at  common  law,  632-634. 
otherwise  in  the  United  States,  634-637. 

FRANCHISES, 

parcel  of  an  honor,  subject  to  dower,  199. 

FRAUD, 

in  what  cases  marriage  invalidated  by,  125-127. 
propriety  of  a  decree  of  nullity,  127. 
may  be  affirmed  by  the  injured  party,  128,  129. 

VOL.  I. — 43 


674  INDEX. 

KB  ATJD— (Continued.)  '  ' 

marriage  procured  by,  roidable  only,  in  certain  States,  129. 
of  hnsband,  wife  not  affected  by,  646. 

FRAUDULENT  CONVEYANCE, 

by  hnsband  on  eve  of  marriage  to  defeat  dower,  587-591. 

good  at  common  law,  587,  588. 

but  not  in  the  United  States,  588-591. 
aToided  by  creditors,  the  wife  dowable,  641-644. 

otherwise  in  New  Jersey,  640,  641. 

the  doctrine  in  New  York,  639,  640,  646. 
whether  she  may  claim  dower  as  against  the  fraudulent  grantee,  644-646 

FRAUDULENT  MORTGAGE 
Toid  as  to  the  wife,  627,  628. 

FRAUDULENT  REPRESENTATIONS, 
marriage  procured  by,  126,  127. 

FREEBENCH, 

in  copyhold  estates,  369-413. 

FREEHOLD, 

right  to  immediate,  a  requisite  of  dower,  229-231. 
precedent  or  interposed,  defeats  dower,  229-233,  321. 

unless  it  terminate  during  coverture,  234,  235,  322. 

GAVELKIND  TENURE, 

whether  a  general  custom  before  the  conquest,  9. 
conditional  estate  of  widow  in  lands  held  by,  6. 

GEORGIA, 

early  dower  acts,  37-39. 

alienage  in,  158. 

legislation  respecting  estates  tail,  281. 

estates  in  joint  tenancy,  339. 
statute  Westminster  2d,  ch.  4,  substantially  adopted  in,  619. 
dower  restricted  to  lands  of  which  husband  died  seised,  623. 

defeated  by  judicial  sale  in  husband's  lifetime,  623. 

and  by  an  agreement  to  convey,  623. 

but  not  by  husband's  laches,  623. 

nor  by  judgment  recovered  against  him,  623. 

nor  by  insolvency  of  his  estate,  623. 
dower  allowed  in  wild  lands,  212. 
and  in  equities  of  redemption,  475. 

but  not  in  equitable  estates,  400,  414,  419. 

GERMANS, 

marriage  custom  of  ancient,  4,  5. 

GIFT, 

of  lands  before  marriage,  when  dower  defeated  by,  994. 

GLANVILLE, 

dower  in  time  of,  10-14. 

GLOUCESTER, 
statute  of,  18. 

GOTHS, 

marriage  custom  of,  4. 
dower  allowed  by,  5. 

GREAT  CHARTER, 

principally  compiled  from  ancient  customs  of  the  realm,  7,  8. 

of  Henry  I.,  9. 

of  King  John,  11. 

of  Henry  III.,  11-18. 

privileges  secured  to  widow  by,  9-14. 
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HEIR, 

when  bound  to  restore  dower  lands  or  make  compensation,  16,  17. 
charges  made  hj,  do  not  affect  ancestor's  widow,  604 

HEIRS, 

failure  of,  dower  not  defeated  by,  286-289. 

HENRY  I., 

Great  Charter  of,  9. 

■HENRY  II., 

dower  in  time  of,  10,  14. 

HENRY  m.. 

Great  Charter  of,  11^13. 

HEREDITAMENTS  REAL, 
seisin  of,  267. 
dower  in,  198-200. 

when  widow  dowable  of,  where  lying  in  appendancy,  199, 
where  freehold  of,  suspended,  231. 

suspension  for  years  does  not  impair  dower,  231. 

HUSBAND, 

might  alien  dower  lands  assigned  ad  ostium  ecclesia,  16,  17. 

acts  of,  prior  to  marriage,  as  affecting  dower,  583-602. 

not  permitted  to  defeat  dower  during  the  coverture,  603-605. 

exceptions  to  this  rule,  605-608. 
wife  not  affected  by  collusive  recoveries  against,  608-614. 
may  complete  contract  of  sale  made  before  marriage,  409,  591,  630. 
can  not  defeat  dower  by  releasing  equity  of  redemption,  596,  630. 

nor  by  suffering  it  to  be  sold  on  execution,  631. 
modifications  of  the  common  law  in  England,  614,  615. 
in  the  United  States,  616-628. 
at  common  law  dower  defeated  by  forfeiture  for  treason  or  felony  of,  632-634. 

otherwise  in  the  United  States,  634-637. 
divorce  for  misconduct  of,  when  it  consummates  dower,  652,  653. 

IDIOCY, 

of  either  party  renders  marriage  void,  115,  122,  123. 
no  decree  of  nullity  necessary,  124. 

otherwise  in  certain  States,  124,  note,  129. 

IDIOT, 

marriage  of,  does  not  confer  dower,  122,  123. 

ILLINOIS, 

early  dower  acts,  49,  50. 

alienage  in,  159. 

legislation  respecting  entailed  estates,  283. 

estates  in  joint  tenancy,  339. 

registration  of  deed,  254,  and  note. 

excluding  dower  from  estate  of  mortgagee,  478. 
Statute  of  Uses  substantially  adopted  in,  399. 
dower  allowed  in  wild  lands,  212, 
in  equities  of  redemption,  474. 
and  in  equitable  estates,  402,  421,  431. 

but  equity  must  be  complete,  439. 

no  dower  in  pre-emption  right,  431 . 
dower  in  estates  acquired  by  exchange,  286 . 
right  of  dower  not  subject  to  husband's  control,  629. 

IMPEDIMENTS, 
to  marriage,  115. 
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IMPERFECT  EQUITY, 

in  what  State  dower  allowed  of,  439-441. 

IMPRISONMENT  FOR  LIFE, 

of  husband,  consummates  right  of  dower  in  Michigan,  651. 

IMPOTENCE, 

renders  marriage  voidable,  115,  145. 

INCESTUOUS  MARRIAGE, 

void,  148,  149.  . 

INCHOATE  DOWER, 

whether  divested  by  sale  in  partition,  343-357. 

whether  court  may  protect  on  foreclosure  and  sale  in  husband's  lifetime,  500-505, 
or  on  sale  to  satisfy  vendor's  lien,  559, 560, 

INCORPOREAL  HEREDITAMENTS, 
dower  in,  198-200,  231. 
seisin  of,  267. 

INCUMBRANCES,  / 

right  of  widow  to  redeem,  at  conunon  law,  481,  note. 

INDIANA, 

early  dower  acts,  47,  48. 
dower  abolished  in,  48,  49. 

absolute  interest  substituted  in  its  stead,  48,  49,  375,  note,  421,  note, 
alienage  in,  159. 
legislation  regarding  entailed  estates,  282,  283. 

estates  in  joint  tenancy,  338. 

estates  pur  autre  vie,  362. 

uses  and  trusts,  399. 

contingent  remainders,  238. 
right  of  widow  in  equities  of  redemption,  474. 

in  equitable  estates,  402,  421,  431,  432,  440,  441. 
not  subject  to  husband's  control,  628. 
when  consummate  by  decree  of  divorce,  652. 

INFANT, 

no  power  to  elect  under  doctrine  of  equitable  conversion,  461. 
may  complete  contract  of  sale  made  before  marriage,  593,  594. 

INSTANTANEOUS  SEISIN, 

accompanied  with  beneficial  interest,  confers  dower,  278,  279. 

INTERVENING  CHATTEL  INTEREST, 
no  impediment  to  dower,  233,  234. 
wife  dowable  of  rent  reserved  on,  234. 

INTERVENING  FREEHOLD, 
dower  defeated  by,  232,  233. 

unless  it  determine  during  the  covertuK,  234,  235. 

INTRUDER, 

estate  of,  subject  to  dower  until  avoided,  267,  268,  369. 

INTRUSION, 

during  coverture  does  not  impair  dower,  264. 

IOWA, 

early  dower  acts,  54,  55. 
alienage  in,  159,  160. 
rule  respecting  entailed  estates,  288. 
estates  in  joint  tenancy,  339. 
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IOWA— (Conttnuerf.) 

dower  allowed  in  equities  of  redemption,  476. 

and  in  equitable  estates,  402,  421,  435,  440. 
not  subject  to  husband's  control,  629. 

IKKEGULAR  MARRIAGE, 
ivhat  constitutes,  60,  61. 
incidents  of,  at  common  law,  lOS-IlO. 

validity  of,  an  open  question  in  many  of  the  States,  103,  104. 
invalid  now  in  England  by  statute,  59. 
insuificient  to  confer  dower  at  common  law,  105-110. 

otherwise  in  the  States  where  held  valid,  110-112. 

IRREGULARITIES, 

in  recovery  of  judgment,  not  available  to  widow,  600. 
unless  they  render  it  void,  600. 

ISSUE, 

not  a  requisite  of  dower,  229. 

failure  of,  does  not  defeat  dower,  286-288. 

when  they  take  as  purchasers  and  not  by  descent,  310,  316,  317. 

JAMES  I., 

statute  of,  relating  to  polygamous  marriages,  115. 

JOINT  SEISIN, 

does  not  confer  dower  at  common  law,  269. 
when  rendered  sole  by  Telation,  269-271. 

JOINT  TENANCY, 

at  common  law  estates  in,  not  subject  to  dower,  269,  335-337. 
supposed  origin  of  this  rule,  335-337. 

carried  into  the  present  English  dower  act,  336. 

applies  where  either  the  freehold  or  inheritance  is  joint,  269,  337. 
sole  seisin  in  any  share  subjects  that  share  to  dower,  269,  337. 
termination  of  the  joint  estate  confers  dower,  269,  336,  347. 

except  where  terminated  by  husband's  alienation,  269,  271,  336,  337. 
wife  of  grantee  of  joint  tenant  dowable,  337. 
statutes  relating  to,  in  the  United  States,  337-840. 

JUDICIAL  CODE, 

of  England  prior  to  Magna  Carta,  8. 

JUDICIAL  SALE, 

in  husband's  lifetime,  defeats  dower  in  North  Carolina,  620. 
BO  in  Tennessee,  622. 
in  Georgia,  623. 
and  in  Pennsylvania,  624,  625. 
made  after  husband's  death  in  last  named  State,  widow  dowable  of  the  surplus, 
625. 

JUDGMENT, 

alone  against  disseisor,  does  not  divest  his  seisin,  257. 

recovered  before  marriage,  paramount  to  dower,  602-604. 

wife  can  not  take  advantage  of  informalities  in,  600. 

sale  under,  after  marriage,  extinguishes  dower  in  the  lands,  599,  600. 

widow  dowable  of  the  surplus,  602. 
seisin  not  divested  until  sale  under,  600,  623. 
and  widow  may  have  dower  subject  thereto,  600. 

whether  widow  who  satisfies,  may  bo  subrogated  to  rights  of  creditor,  600,  601. 
right  of  subrogation  of  purchaser  under,  601.  ' 

recovered  on  day  of  marriage,  subordinate  to  dower,  585,  600. 
recovered  during  coverture  under  attachment  lien  prior  to  marriage,  paramount  to 

dower,  600. 
at  law  on  mortgage  debt,  effect  of,  552,  553. 

JURISDICTION, 

of  ecclesiastical  courts  in  matrimonial  causes,  109,  110,  and  note. 
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KANSAS, 

early  dower  acts,  55,  56. 

alienage  in,  162. 

statute  Westminster  2,  ch.  4,  substantially  adopted  in,  613. 

dower  in  equities  of  redemption,  476. 

in  equitable  estates,  402,  421,  436. 

in  estates  for  years,  365. 
not  subject  to  husband's  control,  628. 
dower  now  abolished,  56. 

KENTUCKY, 

early  dower  acts,  43,  44. 

marriage  per  verba  de  praseiUi  held  valid,  83-85. 

alienage  in,  160-162. 

statute  Westminster  2,  ch.  4,  substantially  adopted  in, '613. 

legislation  respecting  estates  tail,  281. 

estates  in  joint  tenancy,  339. 

estates  pur  autre  vie,  362. 
re-enactment  of  Virginia  statute  of  1785,  403. 
right  of  entry  sufficient  to  give  dower,  259. 

where  lands  held  adversely,  conveyance  void,  260. 
dower  allowed  in  wild  lands,  212. 
in  shares  in  a  railroad  company,  220. 
in  slaves,  224,  225. 

including  reversionary  interests  in,  321,  note, 
in  equities  of  redemption,  475. 

in  surplus  on  sale  in  foreclosure,  505. 
in  equitable  estates,  407,  420,  423-424. 

whether  the  equity  must  be  complete,  437,  438. 
in  estates  acquired  by  exchange,  widow  must  elect,  286. 
dower  not  subject  to  husband's  control,  629. 
mechanics'  lien  paramount  to  dower,  631. 

LANDS, 

dower  in,  198. 

controversy  as  to  origin  of,  4-9. 

whether  known  in  England  before  the  conquest,  19,  20. 
approprtated  to  puiblie  uses. 

not  subject  to  dower,  577,  582. 

whether  dedicated  to  the  public,  578,  579. 

or  taken  under  the  right  of  eminent  domain,  579,  582. 

origin  of  this  rule,  577. 

LEASE,  , 

made  before  marriage,  paramount  to  dower,  594. 

for  years,  dower  attaches  subject  to,  230,  233,  377. 
for  life  of  husband,  dower  does  not  attach,  229,  373,  602. 
for  life  of  third  person,  no  dower  unless  it  determine  daring  ccverture, 
229,  359,  602. 
executed  during  coverture  does  not  impair  dower,  604.  .. 

LIBER  DE  ANTIQVIS  LEGIBUS, 
allusions  to  dower  in,  10-13,  notes. 

LIEN, 

of  vendor,  paramount  to  dower,  441,  555,  560. 

of  mechanics  and  material  men,  631. 

of  judgment  recovered  before  marriage,  600-602. 

LIME  QUARRIES, 

subject  to  dower,  205. 

LIMITATION. 

estates  determined  by  natural,  286,  288. 
by  collateral,  297. 
by  conditional,  297,  320. 
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LIVEBY  IN  DEED; 

in  what  it  consists,  251. 

LIVERY  IN  LAW, 

in  what  it  consists,  251. 

LIVERY  OP  SEISm, 
how  made,  250,  251. 

under  the  feudal  system,  essential  to  a  complete  transfer  of  the  estate,  250. 
rule  requiring,  incorporated  with  the  common  law,  250,  251. 
abolished  now  hy  statute,  250. 
the  doctrine  in  the  United  States,  2SS. 

LOUISIANA, 

dower  not  allowed  in,  57. 

marriage  per  verba  de  prcesenti  held  valid,  82,  83. 

alienage  in,  1 62. 

LUNACY, 

of  either  party  to  a  marriage  renders  it  Toid,  115,  123,  124. 
no  decree  of  nullity  necessary,  124. 
otherwise  in  certain  States,  124,  note,  129. 

LUNATIC, 

marriage  of,  does  not  confer  dower,  123,  124. 

during  lucid  interval,  valid  at  common  law,  123. 

modification  of  this  rule  in  England,  123. 
marriage  of  in  certain  States,  voidable  only,  129. 
no  power  to  elect  under  doctrine  of  equitable  conversion,  461. 

MAGNA  CARTA, 

(See  Gbeai  Chabteb.) 

MAINE, 

early  dower  acts,  52,  53. 

marriage  per  verba  de  praaenti,  invalid  in,  89,  90. 

alienage  in,  162. 

rule  respecting  entailed  estates,  282, 

estates  in  joint  tenancy,  339,  340,  and  note, 
estates  par  autre  vie,  362. 
contingent  remainders,  238. 
dower  allowed  in  equities  of  redemption,  474. 

but  not  in  equitable  estates,  400,  414,  418,  419. 
nor  in  wild  lands,  209,  210. 
dower  right  not  subject  to  husband's  control,  629. 
when  decree  of  divorce  consummates  right  of  dower,  652. 

MALES, 

age  of  consent  to  marriage,  60,  136. 

MANOR, 

dower  may  be  had  of,  199. 

MARKET, 

subject  to  dower,  200. 

MARKET-PLACE, 

lands  used  for,  not  liable  to  dower,  578,  581. 

MARITAGIUM, 

of  the  common  law,  3,  13,  14. 

MARRIAGE, 

restriction  on,  before  the  conquest,  13,  14. 

removed  by  Magna  Carta,  14. 
age  of  consent  for,  60,  136. 
English  marriage  acts,  59,  60. 
tegular  and  irregular,  60. 

invalid  now  in  England  by  statute,  59. 
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MAREIAGE— (  Con^mucrf. ) 

per  verba  de  proesenti  at  common  law,  60-71, 

in  the  United  States,  71-103,  104. 
per  verba  defiOuro  cum  copula,  60,  99,  103-104. 

how  contracted,  60,  99,  100. 

requisites  of,  102,  103. 

invalid  in  New  York  and  Ohio,  101,  102. 
whether  dower  attaches  upon  the  irregular,  103-112. 
de  facto,  and  dejure,  113,  114. 

de  facto,  confers  dower  unless  annulled  in  the  lifetime  of  both  parties,  114. 
dower  does  not  attach  upon  a  void,  115. 
matters  which  render  a  marriage  void,  115-133. 

prior  marriage  undetermined,  115-122. 

rule  where  former  husband  or  wife  absent,  115-117.        , 

in  New  York  second  marriage  in  such  case  voidable  only,  116,  117. 

idiocy,  115,  122,  123. 

lunacy,  115,  123,  124. 

duress,  115, 125. 

disregard  nf  statutory  regulations,  115,  132,  133. 

fraud,  125-127. 

error,  128. 
valid,  though  contracted  for  the  purpose  of  injuriously  affecting  third  persons,  126. 
induced  by  duress,  fraud,  or  through  error,  may  be  a£Brmed  by  the  party  injured, 
128,  129. 

evidence  of  such  affirmance,  129. 
between  whites  and  negroes,  in  certain  States  void,  130-132,  133. 
within  the  prohibited  degrees,  voidable  only  at  common  law,  115,  130,/135. 

otherwise  now  by  statute  in  England,  and  in  several  of  the  States,  130-135. 
within  the  age  of  consent,  valid  until  disaffirmed,  135. 

may  be  avoided  on  arriving  at  the  age  of  consent,  135-137. 

or  affirmed,  137. 

but  not  before  both  parties  arrive  at  that  age,  137. 

evidence  of  such  affirmance,  137. 

either  party  may  take  advantage  of  the  disability,  135-137. 

exceptions  to  this  rule,  137,  138. 

doctrine  in  the  United  States,  136-139. 
within  the  age  of  consent,  when  it  confers  dower,  139-145, 
rendered  voidable  by  impotence,  145. 
effect  of  decree  annulling  voidable,  114,  146. 

renders  it  void  ab  initio,  and  defeats  dower,  146. 

but  decree  must  be  founded  on  a  matter  rendering  the  marriage  voidable, 
146. 
statutory  restrictions  upon,  in  certain  States,  after  divorce,  121,  122. 

extent  and  effect  of  the  prohibition,  121,  122. 

MARBIAGE  CUSTOM, 
of  the  ancient  Greeks,  2. 
of  the  ancient  Germans,  4. 
of  the  Goths,  4. 

of  the  Visigoths  and  Burgnndians,  4. 
of  the  Swedes,  4. 

MARYLAND, 

early  dower  acts,  40,  41. 

marriage  per  verba  de  prcesenti,  valid,  77, 178. 

alienage  in,  163,  164. 

rule  as  to  entailed  estates,  282-284. 

estates  in  joint  tenancy,  339. 

estates  pur  autre  vie,  362. 

shares  in  corporations,  219. 
dower  allowed  in  equities  of  redemption,  473. 

and  in  equitable  estates,  401,  402,  421,  432,  433,  440. 
dower  right  not  subject  to  husband's  control,  629. 
eonvictioii  of  husband  of  polygamy  consummates  dower,  65 1 . 
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MASSACHUSETTS,  , 

introduction  of  dower  into,  27,  28. 

marriage /ler  verba  deprcesenti  invalid  in,  87,  88,  89. 

alienage  in,  162. 

legislation  respecting  entailed  estates,  282. 

estates  in  joint  tenancy,  338. 

estates  pur  autre  vie,  362. 

contingent  remainders,  238. 
dower  allowed  in  equities  of  redemption,  467-471. 

and  in  complete  equity  under  executory  contract,  414-418. 
but  not  in  estate  of  cestui  que  trutt,  400-418. 

nor  in  wild  lands,  206-209, 

nor  in  shades  in  corporate  property,  220-221. 
dower  in  estates  for  years,  364. 
right  of  dower  not  subject  to  husband's  control,  629. 
when  decree  of  divorce  consummates  right  of  dower,  652. 

MEADOW, 

right  to  take  hay  from  yearly,  to  a  man  and  his  heirs,  subject  to  dower,  200. 

MECHANICS'  LIEN, 

subordinate  to  dower,  631. 

otherwise  in  Kentucky,  631. 

MENTAL  INCAPACITY, 

renders  marriage  void,  115,  122,  123,  148. 

MERCEN-LAGB, 

in  what  part  of  England  it  prevailed,  8. 

MERGER, 

circumstances  under  which  it  occurs,  236,  240,  245,  246. 

effect  of,  npon  the  right  of  dower,  237,  240,  245,  246. 

does  not  take  place  where  the  several  estates  are  created  by  the  same  instrument, 
238,  244,  245. 
nor  where  the  devisee  of  the  particular  estate  takes  the  inheritance  by  de- 
scent immediately  from  the  testator,  238. 

when  prevented  in  equity  where  rights  of  mortgagee  and  holder  of  equity  of 
redemption  become  united  in  the  same  person,  488-497-498,  524, 
527-531,  539-544. 

MERTON, 

provisions  of  statute  of,  18. 

MESSUAGE, 

right  of  widow  to  remain  in  principal,  IS,  14. 

MICHIGAN, 

early  dower  acts,  50. 

alienage  in,  165. 

rule  respecting  entailed  estates,  282, 

estates  in  joint  tenancy,  338. 

contingent  remainders,  238.' 

uses  and  trusts,  399,  400. 
dower  allowed  in  wild  lands,  212. 
in  equities  of  redemption,  475. 

but  not  in  equitable  estates,  400,  414,  419. 
in  estates  acquired  by  exchange,  widow  must  elect,  286. 
dower  right  not  subject  to  husband's  control,  629. 
sentence  of  husband  to  imprisonment  for  life  consummates  dower,  651. 
decree  of  divorce  in  certain  cases  has  same  effect,  652. 

MINES, 

when  opened  in  husband's  lifetime,  subject  to  dower,  200-206. 
inheritance  in,  distinct  from  the  land,  202. 
widow  dowable  of,  202. 
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MINES— (  Continued.) 

not  necessary  that  they  should  be  worked  to  time  of  husband's  death,  S02,  205-806. 
extent  to  which  they  may  be  worked  by  the  dowross,  805. 
she  may  sink  new  shafts,  205. 
may  penetrate  and  work  a  new  seam,  205. 
unopened,  can  not  be  opened  and  worked  by  her,  205. 

MINNESOTA, 

dower  now  abolished,  55. 
introduction  of  dower  into,  55. 
alienage  in,  166. 
legislation  respecting  joint  tenancy,  338. 

protecting  inchoate  dower,  357. 
dower  allowed  in  equities  of  redemption,  475. 
in  estates  acquired  by  exchange,  widow  must  elect,  286. 
no  dower  in  equitable  estates,  400,  414. 
dower  right  not  subject  to  husband's  control,  629,  630. 
when  decree  for  divorce  consummates  right  of  dower,  653. 

MIKEOK  OF  jtrSTICES, 
allusion  to  dower  in,  6,  7. 

MISSISSIPPI, 

early  dower  acts,  39. 

marriage  per  verba  de  prcesenti  in,  95. 

alienage  in,  165. 

re-enactment  of  Virginia  statute  of  1785,  403. 

legislation  regarding  entailed  estates,  282. 

estates  in  joint  tenancy,  338. 

estates  pur  autre  vie,  362. 

contingent  remainders,  238. 
dower  allowed  in  equities  of  redemption,  475. 
and  in  equitable  estates,  401,  424,  435,  436,  441. 
restricted  to  lands  of  which  the  husband  died  seised  or  possessed,  624. 
or  bad   conveyed  otherwise  than   in  good   faith  and   for  a  valuable  considera- 
tion, 624. 
dower  now  abolished,  39. 

MISSOURI, 

introduction  of  dower  into,  50,  51. 

alienage  in,  164. 

rule  respecting  entailed  estates,  283,  363. 

estates  in  joint  tenancy,  339. 

uses  and  trusts,  399. 
statute  Westminster  2,  ch.  4,  substantially  adopted  in,  613. 
dower  allowed  in  equities  of  redemption,  476. 
in  equitable  estates,  402,  436. 
in  estates  for  years,  364. 
and  in  slaves,  224,  225. 
dower  right  in  lands  not  subject  to  husband's  control,  630. 

MONASTERY, 

assignment  of  dower  at  the  door  of,  3,  6,  7,  10,  14-16. 

MONEY, 

directed  to  be  converted  into  land,  for  many  purposes  treated  as  real  estate,  450 

and  subject  to  tenancy  by  the  curtesy,  450,  451. 
but  at  common  law  not  to  dower,  451,  453. 

origin  of  this  distinction,  453,  455. 

otherwise  now  by  statute  in  England,  455,  457. 

doctrine  in  the  United  States,  457,  458. 
land  ordered  to  be  turned  into,  not  subject  to  dower,  458. 

nor  the  fund  arising  therefrom,  458. 

right  and  effect  of  election  in  such  cases,  458,  461. 

MORTGAGE, 

date  of  delivery  of,  may  be  proved  by  parol,  275. 
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MORTGAGE— (  CmHmied.) 

in  fee,  equity  of  redemption  of,  not  subject  to  dower  at  common  lav,  463-467. 

exceptions  to  tliis  rule,  464-467. 
otiierwise  now  by  statute  in  England,  464. 

and  in  the  United  States,  467-475. 
for  purcuase-money,  paramount  to  dower,  273-276. 

bit  must  proceed  from  same  transaction  that  gave  the  husband  his  seisin, 
276-278. 
executed  before  marriage,  dower  subject  to,  595,  596. 
of  equitable  estate,  whether  it  defeats  dower,  446,  447. 
fraudulent,  void  as  to  the  wife,  627. 
for  years,  equity  of  redemption  subject  to  dower,  473. 

MORTGAGEE, 

dower  as  against  a,  475-518. 

subordinate  to  purchase^money  mortgage,  274,  276-278. 
until  mortgage  becomes  absolute  widow  entitled  to  dower,  475-476. 

her  right  of  redemption,  481—488. 

where  the  mortgagee  has  acquired  the  equity  of  redemption,  488-498. 
of  equitable  estate,  whether  his  right  is  paramount  to  dower,  446,  447. 
foreclosure  by,  after  the  husband's  death,  498-500. 

daring  the  Husband's  lifetime,  501-505. 
foreclosure  by  entry  of,  510. 
estate  of,  not  subject  to  dower,  477,  478. 

(See  Equities  of  Bedemftioit.) 

MORTGAGOR,  , 

estate  of,  subject  to  dower  in  the  United  States,  467-475. 
and  in  England  by  recent  statute,  464. 

otherwise  at  common  law,  463,  464. 
when  widow  of,  may  have  dower  as  against  a  mortgagee,  273-278,  479-518. 

as  against  the  holder  of  the  equity  of  redemption,  519-554. 

(See  Equities  or  Rxdbkftion.) 

NATURALIZATION, 

effect  of,  at  common  law,  153. 

in  the  United  States,  154,  184-185. 
removes  disability  arising  from  alienage,  153. 
at  common  law,  retroactive  in  its  operation,  153. 
in  the  United  States,  prospective  only,  185-191. 
of  married  women,  184. 

consent  of  husband  not  necessaiy  to  its  validity,  184. 
of  hasband,  does  not  confer  rights  of  citizenship  on  the  wife,  184. 
but  now  by  act  of  Congress  alien  women  married  to  citizens,  deemed  and  taken 
as  citizens,  184,  185. 
whether  this  law  applies  where  naturalization  of  the  husband  occurs  dur- 
ing coverture,  185. 
laws,  what  persons  not  entitled  to  benefits  of,  191—194. 

but  if  1x)m  under  jurisdiction  of  United  States  entitled  to  rights  of  pro- 
perty, 193-194. 

NATURAL  LIMITATION, 

determination  of  estate  by,  does  not  defeat  dower,  286-289. 

NEAPOLITANS, 

their  regulations  respecting  dower,  5,  note. 

NEGROES, 

marriage  between  and  whites,  void  in  certain  States,  130-132. 

NE  UNQUES  A.CCOUPLE, 

issue  of,  formerly  triable  by  the  bishop,  109,  110. 
otherwise  now  by  statute,  110,  note. 

NEW  HAMPSHIRE, 

early  dower  acts,  44,  45. 

marriage  per  verba  de  prcesenti  held  invalid  in,  90-93. 

alienage  in,  177. 
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regulations  respecting  entailed  estates,  282. 

estates  in  joint  tenancy,  339. 
dower  allowed  in  equities  of  redemption,  475,  476. 
but  not  in  equitable  estates,  400,  413,  414. 

nor  in  wild  lands,  210,  211. 
restricted  to  lands  of  which  husband  died  seised,  625. 
rule  as  to  dower  in  estates  acquired  by  exchange,  285. 

NEW  JERSEY, 

introduction  of  dower  into,  29,  30. 

marriage  per  verba  de  prcesenti  held  valid  in,  77,  78. 

alienage  in,  176,  177. 

rule  in,  respecting  entailed  estates,  283,  363. 

estates  in  joint  tenancy,  339. 

estates  pur  autre  vie,  361,  362. 
statute  Westminster  2,  ch.  4,  adopted  in,  613. 
dower  allowed  in  equities  of  redemption,  473,  474. 
and  in  equitable  estates,  401,  404,  420,  429-430. 

but  the  equity  must  be  complete,  439. 
dower  right  not  subject  to  husband's  control,  630. 

NEW  YORK, 

early  dower  acts,  31,  32. 

marriage  per  verba  de  prwsenti  held  valid  in,  73-76. 

otherwise  as  to  marriage  per  verba  dejuturo  cumcopuUt^  101. 
alienage  in,  166-176. 
legislation  respecting  entailed  estates,  282. 

estates  in  joint  tenancy,  339. 
estates  pur  autre  vie,  361,  362. 
contingent  remainders,  340. 
uses  and  trusts,  399. 
protecting  inchoate  dower,  355,  356. 
statute  Westminster  2,  eh.  4,  adopted  in,  613. 
dower  allowed  in  equities  of  redemption,  471,  472. 
and  in  equitable  estates,  402,  403,  420,  424—426. 

not  requisite  that  the  equity  should  be  complete,  439,  440. 
and  in  wild  lands,  212. 

but  not  in  shares  in  corporations,  220,  221,  note, 
in  estates  acquired  by  exchange,  widow  must  elect,  285. 
dower  right  not  subject  to  husband's  control,  630. 

NORMANS, 

dower  regulations  of  the,  5,  note. 

NORTH  CAROLINA, 

early  dower  act,  85-37. 

marriage  per  verba  de  prcesenti  invalid  in,  96. 

alienage  in,  177. 

legislation  respecting  entailed  estates,  281. 

estates  in  joint  tenancy,  339. 
estates  in  pur  autre  vie,  362. 
dower  allowed  in  equities  of  redemption,  476. 
and  in  equitable  estates,  402,  403,  421,  433,  434. 

not  requisite  that  the  equity  should  be  complete,  440. 
and  in  wild  lands,  213. 

not  allowed  in  shares  in  corporations,  220,  221,  note, 
dower  formerly  restiicted  to  lands  of  which  the  husband  died  seised  or  x)0ssessed 
618-620. 

now  allowed  in  all  lands  of  which  he  was  seised  during  coverture, 
or  had  fraudulently  conveyed  to  defeat  dower,  61 8-620. 
defeated  by  conveyance  in  trust  for  benefit  of  creditors,  619. 
whether  a  mere  contract  of  sale  divests  dower,  619. 
registration  of  deed  in,  essential  to  perfect  title,  253,  433. 

relief  in  equity  where  deed  noli  registered.  433,  434. 
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registration  after  grantor's  death   relates  back  to  date  of  its  execution, 
262,  619. 
conveyance  by  husband  to  his  heirs,  not  to  operate  until  after  his  death,  void  as  to 

the  wife,  C19,  620. 
dower  paramount  to  claims  of  general  creditors,  620. 

sale  after  the  husband's  death  under  levy  made  in  his  lifetime  does  not  defeat 
dower,  620. 
otherwise  if  sale  made  in  his  lifetime,  620. 
NOTICE, 

necessary  by  mortgagee  where  he  forecloses  by  entry,  510. 

N0LLITY, 

decree  of,  annulling  voidable  marriages,  129,  138. 

necessary  to  dissolution  of  marriage  (fe /ac(o   113,114. 
defeats  dower,  146. 

OCCUPANCT, 

general  and  special,  359-361, 

OFFICES, 

dower  might  be  had  of,  at  common  law,  199. 

OHIO, 

early  dower  acts,  45-47. 

marriage  per  verba  de  prcesenti  valid  in,  80,  81. 

otherwise  as  to  marriage /)er  verba  defaturo  cum  copula,  101,  102. 
alienage  in,  178. 
rule  in,  respecting  entailed  estates,  283, 

estates  in  joint  tenancy,  340. 
statute  Westminster  2,  ch.  4,  substantially  adopted  in,  613. 
dower  allowed  in  reversionary  estates,  323, 
in  wild  lands,  212. 
in  equities  of  redemption,  475, 
in  equitable  estates,  402,  421,  429,  430, 

not  requisite  that  the  equity  should  be  complete,  440. 
in  estates  for  years,  365-368, 

but  not  in  shares  in  corporations,  220-223, 
dower  right  not  subject  to  husband's  control,  630. 

OREGON, 

early  dower  acts,  55, 

alienage  in,  178, 

dower  allowed  in  equities  of  redemption,  476. 

no  dower  in  equitable  estates  401,  414, 

in  estates  acquired  by  exchange,  widow  required  to  elect,  286. 

dower  right  not  subject  to  husband's  control,  630. 

decree  of  divorce  consummates  right  of  dower  in  certain  cases,  653, 

ORIGIN, 

of  dower  in  lands,  1-9. 

PARDON, 

effect  of  charter  of,  at  common  law,  634. 

PAROL  SALE, 

made  before  marriage,  completed  after  marriage,  defeats  dower,  593. 
invalid  in  Tennessee,  622. 

PAROL  TRUST, 

secret,  accompanying  conveyance  to  husband   before  marriage,  does   not  affect 
dower,  411. 

PARTICULAR  ESTATE, 

determination  of,  before  vesting  of  contingent  remainder,  defeats  the  rejnainder, 
235-237,  245,  246, 
exceptions  to  the  grencral  rule,  236-238,  244, 
common-law  rule  modified  in  Enplnnd,  237. 
and  in  several  of  the  States,  237,  238, 
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PARTITION, 

under  Statute  of  Uses,  executed  without  actual  entry,  265. 

eflfect  of,  upon  right  of  dower,  341. 

voluntary,  341,  342. 

by  parol,  341,  342. 

whether  sale  in,  defeats  wife's  inchoate  dower,  342-357. 

PARTNERSHIP  LANDS, 
dower  in,  563-576. 

in  equity  cliargeable  with  partnership  debts,  563. 
and  with  balances  due  among  the  partners,  563,  564. 

by  express  agreement  of  the  partners,  564-566. 

by  agreement  implied  in  law,  566-^573. 
and  to  that  extent  treated  in  equity  as  personalty,  563,  564. 
the  surplus  treated  as  realty,  and  subject  to  dower,  563,  574,  575. 

but  right  of  widow  suspended  until  partnership  affairs  adjusted,  575. 
dower  not  allowed  in  surplus  in  Virginia,  575,  576. 
instances  in  which  lands  purchased  by  partners  were  held  liable  to  dower,  573,  574. 

PAYMENT, 

by  a  mortgagor,  449,  550, 

by  a  third  person  in  his  behalf,  549,  550. 
by  his  personal  representatives,  550,  551. 
of  mortgage  debt,  by  holder  of  equity  of  redemption  entitles  him  to  contribution, 

520-533,  539-542. 
of  judgment,  by  widow  of  judgment  debtor,  600,  601. 

PENNSYLVANIA, 

right  of  dower  established  in,  45. 
marriage  per  verba  de  prcesenti  valid,  78,  79. 
alienage  in,  178,  179. 
rule  respecting  entailed  estates,  282. 

estates  in  joint  tenancy,  339. 
shares  in  corporations,  220,  221. 
dower  allowed  in  equities  of  redemption,  475. 
and  in  equitable  estates,  401,  404,  405,  420,  427-429. 

but  the  equity  must  be  complete,  438,  439. 
and  in  wild  lands,  213,  214. 
wife  not  dowable  of  lands  sold  on  judicial  process,  625,  626. 

whether  sale  made  during  husband's  lifetime  or  after  his  death,  625. 
nor  of  lands  sold  under  mortgage  executed  by  the  husband  alone,  625,  626. 
where  sale  made  after  husband's  death  wife  dowable  of  the  surplus,  626. 
fraudulent  mortgage  void  as  to  the  wife,  627,  628. 
assigned  to  trustees  for  payment  of  debts,  no  impediment  to  dower,  625-628. 

whether  voluntary  or  compulsory,  625-628. 
alienation  by  husband  does  not  defeat  common-law  right  of  dower,  627,  628. 
statutory  dower,  427-429. 

limited  to  residue  of  estate  after  satisfying  debts  and  charges,  427-429,  625 
628. 

PENSIONS, 

dower  may  be  had  of,  at  common  law,  199. 

PERSONALTY, 

dowerdoes  not  attach  upon,  197,  363. 

otherwise  in  Arkansas,  51. 
when  partnership  lands  treated  as,  in  equity,  663-576. 
land  ordered  to  be  converted  into  money  regarded  as,  449,  458. 

PISCARY, 

right  of,  subject  to  dower,  199. 

POTYGAMOUS  MARRIAGE, 
void,  115,  147. 
statutes  relating  to,  1 15-1 17. 
their  effect,  117. 
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when  voidable  only,  in  New  York,  i  1 6,  117. 
when  conviction  of,  consummates  right  of  dower  in  Maryland,  651. 

POSSIBILITY,  ' 

of  issue,  sufficient  to  render  wife  dowable,  229. 
intervening,  excludes  dower,  246-248. 

POWER  OF  APPOINTMENT, 

dower  in  estates  determinable  under,  294-396. 
execution  of,  defeats  dower.  295,  584. 

PRE-EMPTION  CLAIMS, 
dower  in,  431. 

PRESUMPTION, 

of  marriage  in  New  York,  73. 
in  Kentucky,  85. 
in  Texas,  86,  87. 

PRIOR  MARRIAGE, 

undetermined,  defeats  dower,  115-122. 

inflexible  character  of  this  rule,  1 17,   118. 

its  hardship  in  certain  cases,  117. 

attempts  to  evade  its  severity,  118-120. 
strict  proof  of,  required  to  defeat  dower,  121. 

PROHIBITED  DEGREES, 

marriage  within,  voidable  only,  at  common  law,  115,  130,  135. 

otherwise  now  in  England,  and  in  several  of  the  States,  130,  135. 

PROPERTY, 

subject  to  dower,  197-225. 

its  nature  and  qualities,  197-285. 
lands  and  tenements,  198. 
hereditaments  real,  198-200. 
mines  and  quarries ,  200-206. 
wild  lands,  206-213. 
shares  in  corporations,  214-223,  224. 
slaves,  224,  225. 

PUBLIC  LIBRARIES, 

lands  granted  for,  not  subject  to  dower,  582. 

PUBLIC  PARKS, 

lands  granted  for,  not  liable  to  dower,  582, 

PUR  AUTRE  VIE, 

nature  of  an  estate,  359,  360. 

not  subject  to  dower,  359-363,  378. 
English  and  American  legislation  respecting  estates,  360-362. 

PURCHASE, 

lands  acquired  by,  not  subject  to  maxim  dos  de  dote  petition  debet,  331-333. 
of  trust  estate  by  trustees,  valid  if  not  impeached  by  cestui  que  trust,  410,  411. 

PURCHASER, 

when  bound  to  restore  dower  lands  assigned  ad  ostium  eccleisoe,  16,  17,  note, 
under  judgments  against  husband,  when  he  may  be  subrogated  to  rights  of  judg- 
ment creditors,  601 ,  602. 

PURCHASERS,  • 

when  issue  take  as,  and  not  by  descent,  310-316,  317. 

QUALIFIED  FEES, 
dower  in,  292. 

QUARANTINE, 

widow's  right  of,  14. 

how  forfeited,  14, 


688  INDEX. 

QUARRIES, 

dower  may  be  had  of,  200-212. , 

RAILROADS, 

lands  appropriated  to  use  of,  not  subject  to  dower,  581,  582. 

RECOGNIZANCES, 

acknowledged  before  marriage,  paramount  to  dower,  594. 
dnring  coverture,  wife  not  affected  by,  602. 

RECOVERY, 

collusive,  suffered  by  husband  may  be  avoided  by  the  wife,  608^14. 

REDEMPTION,  ^ 

right  of,  by  widow  as  against  a  mortgagee,  481-486. 

extent  to  which  she  must  redeem  to  entitle  herself  to  dower,  486-488. 
rule  where  the  mortgagee  has  acquired  the  equity  of  rjedemption,  488-497. 
rule  where  the  holder  of  the  equity  has  procured  an  assignment  of  the  mortgage, 

539-544. 
by  widow,  a  condition  precedent  to  dower,  497. 

REGISTRATION, 

of  deed,  equivalent  to  livery  of  seisin,  252. 

in  certain  States,  essential  to  validity  of  conveyance,  253,  254. 

after  death  of  grantor,  by  relation  operates  from  date  of  execution,  262,  263,  619, 

621,  622. 
not  required  in  most  States  as  against  grantor  or  persons  having  notice,  252, 

253,  263. 

RELATION, 

doctrine  of,  applied  to  registration  of  deed  after  death  of  grantor,  262,  263, 

619,  621,  622. 
applied  to  alienations  by  husband  after  marriage,  583,  584. 

RELEASE, 

effect  of,  by  widow  having  elder  right  of  dower,  331. 

of  mortgage,  when  it  renders  widow  of  mortgagor  dowable,  520-533,  539-542, 

553. 
of  equity  of  redemption   during  coverture  by  husband,  dower  not  divested  by, 

596-599,  630. 
of  rent  to  terre-tenant  by  the  husband,  during   coverture,  dower  not  impaired  > 

by,  605. 

RELINQUISHMENT, 

by  wife,  of  dower  in   lanas  conveyea   by  husband,  in  consideration  of  lands 
conveyed  to,  or  for  her  use,  644. 

REMAINDER, 

(See  Estates  ik  Remaimdeb  and  Revebbion.) 

REMITTER, 

effect  of  law  of,  upon  dower  in  wrongful  estates,  369,  371,  372,  585,  586. 
common-law  doctrine  not  applicable  to  the  United  States,  372. 

RENT, 

seisin  of,  267. 
dower  in,  373-378. 

granted  or  reserved  for  life,  not  subject  to  dower,  373,  378. 
held  in  fee  simple  and  fee  tall,  dower  attaches  upon,  373-377. 
where  lands  granted  in  tail  reserving  rent,  dower  in  the  rent  ceases  with  deter- 
mination of  the  estate  {ail,  373,  374. 
but  if  husband   be  grantee  of  rent  in  tail,  the  determination  of  his  estate  will 
not  defeat  dower,  374,  375. 
so  where  the  husband  is  grantee  of  rent  in  fee  simple,  375. 
where  a  husband  seised  of  a  rent-charge  purchases  the  inheritance  of  the  land,  the 

wife  must  elect,  375,  376. 
whether  she  must  elect  where  the  husband  conveys  lands  in  fee  reserving  rent,  37fi, 
377. 
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wife  dowable  of,  where  reserved  on  estate  for  years,  234,  877. 

whether  created  before  or  after  marriage,  377. 
'  and  whetlier  she  join  in  the  lease  or  not,  377. 

granted  pur  autre  vie,  no  dower  in,  378. 

release  of,  to  terre-tenant  by  husband  during  coverture,  not  binding  upon  the  wife, 
605. 

RENT-CHARGE, 

dower  may  be  had  of,  199. 

how  converted  into  a  simple  annuity,  380. 

where  the  owner  of,  purchases  the  lands  subject  to,  wife  may  elect  of  which  she 

will  be  endowed,  605. 
instance  in  which  she  is  restricted  to  dower  in,  605. 

RENT-SERVICE, 

subject  to  doweir,  199. 

RESCISSION, 

of  contract  of  purchase,  defeats  dower  in  the  equity,  444. 

of  contract  of  sale  made  before  marriage,  wife  of  vendor  dowable,  594. 

REVERSION, 

(See  Estates  in  Remainder  and  Reversion.) 

RHODE  ISLAND,  / 

early  dower  acts,  40. 

alienage  in,  180. 

llegislation  in,  respecting  entailed  estates,  282. 

estates  in  joint  tenancy,  338,  339. 

estates  pur  autre  vie,  362. 

uses  and  trusts,  399. 
dower  allowed  in  equities  of  redemption,  475-6. 
in  equitable  estates,  402,  421,  431. 
and  in  wild  lands,  213. 

but  not  in  shares  in  corporations,  220,  221,  note, 
dower  right  not  subject  to  husband's  control,  630. 

r'oman  laws, 

contained  no  provision  for  dower,  3. 

SALE, 

in  partition,  whether  inchoate  dower  defeated  by,  342-357. 

to  enforce  vendor's  lien,  widow  dowable  of  surplus,  441,  442,  557. 

dower  in  the  lands  extinguished  by,  441,  557. 
after  marriage,  under  judgment  lien  acquired  before  marriage,  defeats  dower  in 
the  lands,  599. 
but  widow  may  have  dower  of  the  surplus,  603. 
of  mortgaged  premises  under  judgment  and  execution  at  law  on  mortgaged  debt, 

552,  553. 
by  husband  before  marriage,  completed  after  marriage,  defeats  dower,  591-594, 

630. 
by  husband  of  his  equitable  estate,  divests  dower,  442-447.  ' 

power  of,  conferred  upon  executors  does  not  invest  them  with  the  estate,  459,  460. 

SATISFACTION, 

of  mortgage  from  husband's  estate,  511-518. 

SATISFIED  TERMS, 

when  a  widow  will  be  relieved  against,  37S,  note,  481,  note. 

SAXONS, 

allowance  of  dower  by,  5,  6. 

SCOTCH, 

dower  regulations  of,  5,  note. 

SECURITY, 

taken  for  pnrchase-money,  defeats  vendor's  lien,  555,  556. 

VOL.  I. 44 
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SEISIN, 

as  a  requisite  of  dower,  249-279. 

general  doctrine  relating  to,  249. 

nature  and  incidents  of,  at  common  law,  250,  251. 

in  deed,  251. 

in  law,  251. 

constructive,  251. 

in  the  United  States,  252-255. 

in  law,  dower  attaches  upon,  263-265. 

conferred  by  conveyance  under  Statute  of  Uses,  265. 
of  wrongful  estate,  subject  to  dower  until  avoided,  267,  268,  369,  370. 
instantaneous,  accompanied  with  beneficial  interest  enables  dower  to  attach   278, 

279. 
transitory,  insufficient  to  give  dower,  271-276. 
of  joint  tenant,  not  subject  to  dower,  269-271,  335-337. 

modification  of  this  rule  in  the  United  States,  337-340. 
of  the  legal  estate,  in  what  States  a  requisite  of  d&wer,  414-420. 
interruption  of,  332. 
divested  by  entry  of  disseizor,  255. 

by  entry  of  abator,  255,  256. 
of  disseizor  or  abator,  disaffirmed  by  restoration  of  seisin  to  the  rightful  owner, 
255,  256,  290,  369. 
not  divested  by  judgment  alone  without  execution  served,  257. 
nor  will  execution  served  by  heir  confer  dower  upon  ancestor's  widow,. 
257,  258.  , 

necessary  for  remainder-man  to  enter  and  acquire,  where  tenant  for  life  holds  over 
264. 
otherwise  where  estate  in  possession  of  tenant  for  years,  264,  265. 
of  lands  acquired  by  exchange,  entry  necessary  to  perfect,  256,  257. 
modification  of,  by  husband  during  coverture,  does  not  affect  dower,  604,  605. 
not  divested  by  judgment  before  marriage  unless  lands  sold  in  husband's  lifetime, - 
604,  605. 

SHARES  IN  CORPORATIONS, 
not  subject  to  dower,  214-224. 

SHIFTING  USES, 

as  affecting  the  right  of  dower,  265,  266. 

SICILIANS, 

dower  regulations  of,  5,  note. 

SLATE  QUARRIES, 

dower  may  be  had  of,  205. 

SLAVES, 

widow  dowable  of,  in  Virginia,  Kentucky,  Arkansas  and  Missouri,  224,  225. 

'in  Arkansas  and  Missouri  dower  restricted  to  slaves  possessed  by  husband  at  his 

death,  224. 
emancipation  of,  by  will,  defeated  dower  in  Kentucky  under  early  statutes,  224. 

but  nuncupative  will  insufficient  for  that  purpose,  224. 
by  present  Kentucky  statute  dower  in,  not  defeated  by  husband's  will,  224,  225. 
similar  law  in  force  in  Virginia,  225. 
and  in  Arkansas,  225. 
in  Arkansas,  dower  in,  embraces  increase  accruing  between  husband's  death  and 

allotment  of  dower,  225. 
no  dower  in  Arkansas  where  husband  disposes  of  his  slaves  by  gift  during  his 

lifetime,  225. 
nor  where  they  are  seized  on  execution  during  his  lifetime,  and  sold  after  his 
death,  225. 

SOLE  SEISIN, 

essential  to  dower,  269. 

SOUTH  CAROLINA, 

early  dower  acts,  34,  35. 
alienage  in,  180,  181. 
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SOUTH  CAROLINA— (Conftnuof.) 

statute  dedonis  never  in  force  in,  283.' 

of  uses  substantially  adopted  in,  399. 
rule  as  to  estates  in  joint  tenancy,  340. 
dower  allowed  in  equities  of  redemption,  475. 

but  not  in  equitable  estates,  400,  414-419. 
dower  right  not  subject  to  husband's  control,  630. 

SPECIAL  OCCUPANCY, 

does  not  confer  dower  in  estates  held  pur  autre  vie,  362 . 

SPECIFIC  PERFORMANCE, 

of  contract  of  sale  made  before  marriage,  defeats  dower,  591. 

STATUTES, 

acknowledged  before  marriage,  paramount  to  dower,  594. 

during  coverture  do  not  affect  the  wife,  604. 

STATUTE  OF  GLOUCESTER, 
provisions  of,  18. 

STATUTE  MERCHANT, 

no  impedient  to  dower,  230,  231. 

STATUTE  OF  MERTON, 
provisions  of,  18. 

STATUTE  STAPLE, 

does  not  prevent  dower  from  attaching,  230,  231. 

STATUTE  OF  USES, 

as  affecting  the  right  of  dower,  385. 

substantially  adopted  in  several  American  States,  266,  399,  400. 

conveyance  under,  confers  seisin  in  law,  265. 

exchange  and  partition  of  lands  under,  executed  without  actual  entry,  265. 

STATUTE  WESTMINSTER,  II.,  Ch.  4, 
provisions  of,  581,  582. 

STATUTE  3  &  4  WILL.  IV.,  Ch.  108, 
gives  dower  in  equitable  estates,  399-413. 

in  moneys  impressed  with  real  uses  in  equity,  455-457. 
in  equities  of  redemption,  464. 
subjects  the  dower  right  to  husband's  control,  614,  615. 
docs  not  apply  to  copyhold  estates,  413,  414. 
(See  Appendix.) 

STATUTORY  DOWER, 

in  Pennsylvania,  427-429,  624,  625. 

limited  to  estate  undisposed  of  by  husband  at  his  death,  427,  625. 

and  subject  to  debts  and  charges,  427,  625. 

does  not  impair  common-law  right  of  dower,  429,  625. 

STATUTORY  REGULATIONS, 

relating  to  marriage,  115,  132,  133. 

in  what  cases  failure  to  observe,  will  invalidate  marriage,  115,  132,  133. 

generally,  non-observance  of,  does  not  render  the  marriage  void,  132,  1 33. 

otherwise  where  they  contain  express  words  of  nullity,  132,  133. 

or  are  imperative  in  form,  133. 

SUBROGATION, 

to  rights  of  mortgagee  as  against  widow  of  mortgagor,  488. 

to  rights  of  senior  judgment  creditor  by  purchaser  under  junior  lien,  601. 

widow's  right  of,  after  satisfying  judgments  against  the  husland,  606,  601. 

SUCCESSITB  MORTGAGES, 

dower  in  equity  of  redemption  where  there  arc,  547-549,  550. 

SURPLUS, 

widow  dowable  of,  441,  498,  499,  557,  601,  625. 
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SURPLUS-(  Con«tn«erf.) 

on  proceedings  to  enforce  vendor's  lien,  441,  557. 

in  foreclosure,  498,  499. 
on  sale  under  execution,  601,'  625. 

SURRENDER, 

to  husband  of  precedent  or  intervening  freehold,  enables  dower  to  attach,  232, 
234,  235,  322. 

to  heirs  of  husband  after  his  death,  does  not  give  dower,  235. 

to  reversioner,  upon  condition,  wife  of  reversioner  dowable  until  entry  for  condi- 
tion broken,  235. 

lease  to  reversioner  for  term  of  his  own  liffe  does  not  operate  as  a,  534. 

SWEDES, 

marriage  custom  of,  4. 

TACITUS, 

marriage  custom  of  the  ancient  Germans  described  by,  4. 

TENANT  IN  COMMON, 

wife  of,  dowable,  340-342. 

TENANT  FOR  LIFE, 

no  dower  in  estate  of,  359-363. 
effect  of  feoffment  in  fee  by,  268,  271. 

TENANT  IN  TAIL. 

estate  of,  subject  to  dower,  281-284. 

effect  of  doctrine  of  remitter  upon,  371,  586,  587. 
when  conveyance  by,  void,  and  when  voidable,  585,  586, 
discontinuance  by,  371,  586,  587, 

TENANT  AT  "WILL, 

widow  of,  not  dowable,  369. 
effect  of  feoffment  in  fee  by,  268. 

TENANT  FOR  YEARS, 

estate  of,  not  subject  to  dower,  363. 

otherwise  in  certain  States,  364-368. 
feoffment  in  fee  by,  268. 

TENEMENTS, 
dower  in,  198. 

TENNESSEE, 

early  dower  acts,  37. 

marriage  per  verba  de  prcesenti  invalid  in,  92,  93. 

alienage  in,  181. 

legislation  respecting  entailed  estates,  281. 

estates  in  joint  tenancy,  339. 
dower  allowed  in  equities  of  redemption,  474. 
in  equitable  estates,  402,  421,  434,  435. 

not  requisite  that  the  equity  should  be  complete,  440. 
in  wild  lands,  213. 

but  not  in  shares  in  corporations,  220,  221,  note, 
restricted  to  lands  of  which  husband  died  seised,  621-623. 
conveyances  fraudulently  made  to  defeat  dower,  void  as  to  the  wife,  621,  622. 

though  the  consideration  be  paid,  if  the  purchaser  have  knowledge  of  the 
fraudulent  intent,  622. 
conveyances  to  children,  not  per  se  fraudulent,  622. 

though  no  consideration  be  paid,  622. 

there  must  be  a  fraudulent  intent,  622. 
dower  defeated  by  conveyance  in  trust  to  pay  debts,  if  trust  enforced  in  husband's 

lifetime,  621. 
conveyance  by  husband  registered  after  his  death,  defeats  dower,  621,  622. 

but  dower  not  impaired  by  parol  sale,  622. 
claims  of  creditors  subordinate  to  dower,  622. 

sale  after  husband's  death  under  levy  made  in  his  lifetime  does  not  divestidower, 
622. 
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TENURES, 

of  which  a  woman  is  capable,  subject  to  dower,  198-197 

TEEMS, 

attendant,  or  satisfied,  when  widow  may  be  relieved  against,  378,  note,  481,  note. 

TEXAS, 

early  legislation  in,  on  subject  of  dower,  56. 

dower  abolished  in,  56,  57. 

whether  marriage  per  verba  de  prasenti  valid,  86,  87.  ' 

alienage  in,  181. 

entailment  of  estates  forbidden,  ZS\. 

rule  as  to  estates  in  joint  tenancy,  339. 

TITHES, 

subject  to  dower,  198-199. 

TORTIOUS  SEISIN, 

dower  attaches  upon,  until  avoided,  267,  268,  290,  369,  370. 

TRANSITORY  SEISIN, 

does  not  confer  dower,  271. 

instances  of  the  application  of  this  rule,  271-273. 

conveyances  by  deed  and  simultaneous  reconveyance  by  mortgage,  273-276. 

requisites  of  the  rule  making  such  seisin  transitory,  276-278. 
not  necessary  that  the  mortgage  should  be  directly  to  the  vendor,  273. 
must  proceed  from  same  transaction  that  gave  the  husband  his  seisin,  276,  277. 
when  concurrent  execution  of  deed  and  mortgage  presumed,  273,  274. 
not  necessary  that  they  should  correspond  in  date,  275. 
take  effect  from  delivery  only,  275. 
time  of  delivery  may  be  shown  by  parol,  275. 

right  of  vendor  not  impaired  by  including  other  lands  in  the  mortgage,  274. 
mle  applies  where  a  vendor  who  has  not  the  legal  title  procures  his  own  vendor  to 

convey  to  his  vendee,  274. 
and  where  a  trust  deed  instead  of  a  mortgage,  is  made,  274. 
so  where  a  third  person  advances  the  purchase-money  and  takes  a  mortgage,  274. 
so  where  the  mortgage  is  executed  after  delivery  of  the  deed,  if  both  were  to  be 

made  at  the  same  time,  274,  275. 
conveyance  subject  to  right  of  purchase,  not  within  the  rule,  275. 
rale  applies  where  conveyance  is  for  life  only,  275,  276. 

TREASON, 

forfeiture  for,  by  husband,  defeated  dower  at  common  law,  632-634. 
statute  1  Edw.  VI.,  ch.  12,  634. 

5  &  6  Edw.  VI.,  ch.  11,  632,  633. 
where  husband  obtained  charter  of  pardon,  wife  dowable  of  lands  subsequently 

acquired,  634. 
reversal  of  attainder  by  the  heir  restored  dower,  634. 
English  rule  not  adopted  in  the  United  States,  634,  637. 

TRUSTEE, 

estate  of,  not  subject  to  dower,  409,  410. 

except  to  the  extent  of  his  beneficial  interest,  410. 
vendor,  after  contract  of  sale  regarded  as  a,  410,  591-594. 
conveyance  of  legal  title  to  assignor  of  equitable  estate  makes  him  a,  445-447. 
where  legal  and  equitable  estate  of,  co-extensl*e,  the  latter  merges,  and  dower 

attaches,  410. 
dower  where  the  alleged  trustee  is  bona  fide  owner  of  the  estate,  411. 
purchase  by,  of  trust  property,  valid,  if  not  impeached  by  cesto' jwe  tras*,  410,411. 

USE,  PUBLIC, 

lands'granted  or  appropriated  for,  not  liable  to  dower,  577-582. 

USES, 

system  of,  how  established,  383,  384. 

estates  held  to,  not  subject  to  dower,  383-385. 
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USES— (Continued.) 
statutes  of,  385. 

substantially  adopted  in  several  of  the  States,  265,  399,  400. 
shifting,  as  affecting  dower,  265,  266. 

VENDEE, 

under  common-law  authority  to  executors  to  sell,  considered  as  a  devisee,  265. 

dower  in  estate  of,  subordinate  to  vendor's  lien,  441,  555-560. 

so  long  as  vendor  does  not  assert  his  lien,  widow  of,  has  dower,  559. 

if  lien  of  vendor  enforced  after  death  of,  widow  dowable  of  surplus,  441 ,  557. 

widow  a  necessary  party  in  such  cases,  557,  558. 
whether  inchoate  dower  protected  on  sale  in  lifetime  of,  559,  560. 

VENDOR, 

of  lands  before  marriage,  regarded  as  trustee  for  the  purchaser,  410,  591-594. 

VENDOR'S  LIEN, 

dower  as  against,  555-560. 

where  vendor  retains  the  legal  title,  441,  555. 

where  he  conveys  the  legal  title,  555-560. 
paramount  to  dower,  441,  555-560. 

so  long  as  vendor  does  not  assert,  widow  of  vendee  dowable,  559. 
sale  to  enforce,  extinguishes  dower  in  the  land,  544,  557. 

proceeding  must  be  founded  directly  on  the  lien,  558,  559. 

widow  of  vendee  dowable  of  the  surplus,  441,  442,  557. 

and  may  enforce  a  sale  to  render  her  right  available,  44 1 ,  442. 

when  a  necessary  party,_442,  557,  558, 
nnder  what  circumstances  it  does  ijot  attach,  555-557. 
whether  widow  of  vendee  entitled  to  have  his  estate  applied  in  satisfaction  of,  557, 

and  note, 
whether  she  may  have  her  inchoate  interest  protected  where  lien  enforced  in  hus- 
band's lifetime,  559,  560. 
sale  under,  after  marriage,  on  contract  before  marriage,  wife  of  vendor  not  dow- 
able, 592,  593. 

VERMONT, 

early  dower  acts,  41-43. 

whether  marriage  per  verbcede  proesenti  valid  in,  94,  95. 

alienage  in,  183. 

rule  respecting  entailed  estates,  283. 

estates  in  joint  tenancy,  348,  349. 
estates  pur  autre  vie,  362. 
dower  allowed  in  equities  of  redemption,  474. 
no  dower  in  equitable  estates,  400-414. 

nor  in  shares  in  corporate  property,  220^,  22 1 ,  note, 
restricted  to  lands  of  which  husband  died  seised,  617,  618. 
but  not  divested  by  voluntary  conveyance,  617,  618. 

nor  by  devise,  618. 
whether  allowed  in  reversionary  estates,  322,  323. 

VIRGINIA, 

introduction  of  dower  into,  23-26. 
alienage  in,  183,  184. 
entailment  of  estates  forbidden  in,  281, 
rule  as  to  estates  in  joint  tenancy,  339. 

estates  pur  autre  vie,  362. 
statute  Westminster  2,  ch.  4,  adopted  in,  613. 
legislation  protecting  inchoate  dower,  362,  505,  560. 
right  of  entry  will  support  a  claim  of  dower,  259. 
dower  allowed  in  equities  of  redemptiom,  475. 
in  equitable  estates,  401-403,  420-422. 

but  the  equity  must  be  complete,  401,  437. 
in  annuities  charged  upon  real  estate,  381. 
in  wild  lands,  211,  212. 
in  slaves,  224,  235. 
dower  right  not  subject  to  husband's  control,  630. 
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VISIGOTHS, 

marriage  cnstom  of,  4. 

VOID  CONVEYANCE, 

does  not  aflfect  dower,  585. 
by  tenant  in  tail,  585,  586. 

VOID  MARRIAGE, 

dower  does  not  attach  upon,  11'5. 

VOIDABLE  CONVEYANCE, 

defeats  dower  until  avoided,  585. 
by  tenant  in  tail,  585,  586. 

VOIDABLE  MARRIAGE, 

confers  dower  unless  annulled  in  lifetime  of  both  the  parties,  114,  187. 
in  what  cases  injured  party  may  affirm,  128,  129. 

VOLUNTARY  CONVEYANCE, 

made  to  defeat  dower,  void  in  North  Carolina,  618-620. 
in  Tennessee,  620-622. 
in  Mississippi,  624. 
and  in  Vermont,  617,  618. 
valid  in  Connecticut,  616, 

WASTE, 

where  dowress  opens  unopened  mines,  206. 
entry  for,  necessary  to  revest  the  estate,  256. 

rules  of  the  common  law  respecting,  not   generally  applicable  to  the   United 
States,  213. 

WATER, 

granted  for  hydraulic  purposes,  not  subject  to  dower,  224,  225. 

WELSH, 

when  dower  first  known  to,  3. 

WEST-SAXON-LAGE, 

in  what  part  of  England  it  prevailed,  8. 

WHITES  AND  NEGROES, 

marriage  between,  void  in  certain  States,  13(X-132. 

WIDOW, 

early  laws  for  support  of,  5,  6. 

her  moral  right  to  dower,  20,  21. 

might  elect  between  dower  assigned  ad  ostium  ecclesice  and  dower  at  common 
law,  16. 

when  she  might  reclaim  her  dower  lands  as  against  a  purchaser  from  the  hus- 
band, 16,  17,  note. 

her  remedy  against  the  heir  in  such  cases,  16,  17. 

her  right  to  quarantine,  14. 

permitted  to  bequeath  crops  growing  on  her  dower  lands,  18. 

WIFE, 

possibility  of  issue  entitles  to  dower,  229. 

may  avoid  collusive  recoveries  suffered  by  husband  during  the  coverture,  608-614. 

instances  in  which  she  is  concluded  by  individual  acts  of  husband,  606-608. 

WILD  LANDS, 

not  subject;  to  dower  in  Massachusetts,  206-210. 

nor  in  Maine,  210,  211. 

nor  in  New  Hampshire,  210,  211. 
except  as  to  wood  lot  or  other  land  used  with  the  farm  or  dwelling-house,  206-211, 
States  in  which  dower  is  allowed  in,  21 1-214. 

WISCONSIN, 

early  dower  acts,  53,  54. 
alienage  in,  183,  184, 


696 


INDEX. 


WISCONSIN  (Continued.) 

legislation  respecting  entailed  estates,  281. 

estates  in  joint  tenancy,  338. 

estates  pur  autre  vie,  362. 
dower  allowed  in  equities  of  redemption,  474-475. 
no  dower  in  equitable  estates,  401-414. 

dower  in  estates  acquired  by  exchange,  widow  must  elect,  286. 
dower  right  not  subject  to  husband's  control,  630. 
in  what  cases  decree  for  divorce  consummates  right  of  dower,  652. 

"WOOD  LOT, 

(See  Wild  Lands.) 

WRIT  OF  ANNUITY, 

proceeding  by,  when  it  defeats  dower  in  rent-charge,  379,  380. 

WEONGFUL  ESTATIJS, 

subject  to  dower  until  avoided,  267,  268,  290. 
manner  of  avoiding,  at  common  law,  369-372. 

YEARS, 

precedent  or  interposed  estate  for,  no  impediment  to  dower,  230,  233,  234,  37,7. 
mortgage  for,  equity  of  redemption  subject  to  dower,  475,  476,  477. 
(See  Estates  for  Years.) 
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